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PREFACE    TO  VOLUME  X. 


As  we  come  down  nearer  to  our  own  time,  the  propor- 
tion of  notable  and  familiar  decisions  naturally  .increases, 
and  only  a  few  can  be  selected  for  notice. 

Crawshay  v.  Collins  (p.  61)  can  hardly  be  called  a  lead- 
ing case,  and  in  fact  the  actual  decision  is  not  now  of 
much  importance;  but  Lord  Eldon's  dicta  contain  some 
valuable  expositions  of  general  principles.  Higham  v. 
Ridgway  (p.  235)  is  a  well-known  leading  case  in  the  law 
of  evidence.  Butterfield  v.  Forrester  (p.  433)  is  the  first 
of  the  modern  line  of  cases  on  contributory  negligence, 
and  has  been  uniformly  upheld  in  this  country  at  any 
rate.  Chambers  v.  Donaldson  (p.  435)  is  a  good  example 
of  the  cases  which  young  students  may  easily  take  for 
decisions  on  obsolete  rules  of  pleading,  whereas  they 
decide  material  points  of  permanent  law.  The  proposition 
that  in  trespass  qu.  cl.  fr.  an  alleged  command  of  the  true 
owner,  if  pleaded  in  justification,  is  traversable,  seems  at 
first  sight  to  depend  on  things  which  do  not  concern  our 
generation.  It  really  means  that  possession  is  a  good  title 
against  every  one  who  cannot  show  a  better  title  of  his  own, 
which  is  a  fundamental  rule  of  law.  Daniels  v.  Davison 
(p.  171)  further  illustrates  the  importance  to  purchasers  of 
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making  sure  that  the  actual  possession  is  in  accordance  :m: 

with  the  title  on  which  they  rely.     Boydell  v.  Drummond  ^e 

(p.   450)  is  a  kind  of  leading  case  hy  courtesy,  being  -v^ 

current  in  text-books  and  often  cited.     It  is  by  no  means  ,#ndi 

clear  that  the  defendant's  letter  would  not  be  held,  if  the  k  g 

case  came  into  Court  now,  to  be  a  sufficient  note  of  the  ,:  an(j 

agreement.  \  >tory 

Leek  v.  Maestaer  (p.  660),  with  the  reporter's  note,  ^ 


shows  how  the  instincts  of  good  lawyers  are  often  in 
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advance  of  the  reasons  they  can  give.     The  case  may  be         ^j 
regarded,  with  Lord  Campbell,  as  one  of  bailment ;  but  it 
would  now  be  more  natural  and  more  elegant  to  consider  u 

the   dock-owner's   duty  as  belonging  to  the  class  first         ^ 
established  as  a  distinct  species  by  Indermaur  v.  Dames,        ^  * 
L.  R  1  C.  P.  274,  2  C.  P.  311,  35  L.  J.  C.  P.  184,  36        \% 
L.  J.  C.  P.  181.     The  fact  that  the  duty  may  extend  to        ^ofo 
strangers  between  whom  and  the  owner  of  the  building  or         ^ , 
structure  there  is  no  privity  at  all  {Heaven  v.  Pender,  11 
Q.  B.  Div.  503,  52  L.  J.  Q.  B.  702)  does  not  prevent  it 
from  existing  side  by  side  with  relations  of  contract  and 
the  ordinary  duties  of  diligence  arising  from  them.     In 
Grant  v.  Gunner  (p.  562),  a  case  of  some  importance  for 
the  direct  protection  of  commoners  and  the  indirect  pro- 
tection of  open  spaces,   it  will    be  observed    that    the 
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commoner's  right  is  established  on  the  artificial  supposi-        n 
tion  that  it  is  in  every  case  derived  from  an  original  grant 
by  the  lord. 

Blewitt  v.  Marsden  (p.  284)  reveals  a  state  of  things 
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not  easy  for  us  to  realise  nowadays.  There  is  a  kind  of 
grotesque  heroism  in  the  junior  Bar  amusing  itself  with 
putting  sham  pleas  on  the  files  of  the  Court  while  England 
was  standing  almost  alone  against  the  victor  of  Austerlitz. 

At  p.  615  we  enter  on  Campbell's  Reports,  perhaps  the 
best  and  most  usually  cited  of  all  Nisi  Prius  Reports. 
The  story,  told  by  Lord  Campbell  himself,  that  he  had  a 
whole  drawer  full  of  Lord  Ellenborough's  bad  law  which  he 
had  suppressed,  is  well  known.t  Reporters  have  suffered 
themselves  to  be  sadly  shorn  of  this  freedom  in  later  times. 
I  venture  to  believe,  however,  for  reasons  I  have  given  in 
another  work,  that  one  case  here  reprinted  from  Campbell, 
Baker  v.  Bolton  (p.  734),  is  wrong,  and  that  in  the  case 
which,  for  the  present,  has  confirmed  it,  Osborn  v.  Gillett, 
L.R8  Ex.  88,  Baron  Bramwell's  dissenting  judgment 
was  right.  Roworth  v.  Wilkes  (p.  642)  may  still  be  found 
a  profitable  guide  in  the  task  of  drawing  the  line  between 
fair  extracts  and  piracy  so  as  to  reconcile  the  just  protec- 
tion of  copyright-owners  with  the  reasonable  use  of  copy- 
right matter  for  purposes  of  information  and  criticism.  In 
practice,  the  publicity  of  copious  extracts  is  rather  courted 
than  not  by  most  authors  and  by  their  publishers,  except 
when  their  fame  is  so  well  established  that  no  form  of 
advertisement  can  make  it  sensibly  greater. 

The  case  of  Duke  of  Norfolk  v.  Worthy  (p.  749)  owes 
its  preservation  to  a  recent  judicial  mention  in  the  Court 
of  Appeal  (Mis  v.  Goulton,  '93,  1  Q.  B.  at  p.  353).     Lord 

t  See  the  Life  of  Lord  Campbell,  Lond.  1881,  i.  215. 


viu  PEEFACE  TO  VOLUME  X. 

Justice  Bowen  cited  the  case  only  to  illustrate  the  antiquity 
of  a  well  settled  rule;  but  we  thought  this  enough  to 
make  us  give  it  the  benefit  of  any  doubt.     It  may  not  be 
idle  to  point  out  that  the  Index  to  the  last  volume  of  the 
Law  Keports  completed  at  the  date  of  correcting  this  page 
for  the  press  ('93,  1  Ch.)  shows  ten  cases  to  have  been 
cited  in  Court  from  the  volumes  of  Vosey  so  far  covered 
by  the  Eevised  Eeports.     Every  one  of  these  cases  is  in       U 
the  Eevised  Eeports.     Of  Common-law  cases  within  the       Sie 
same  period  mentioned  in  the  same  volume  to  have  been 
cited,  there  are  seven  in  all.     Only  one  of  these  is  not  in 
the  Eevised  Eeports,  and  that  one  was  cited  in  argument 
only  for  a  dictum  or  rather  an  ornamental  phrase.     This 
seems  to  be  fair,  though  rough,  evidence  that  our  estimate       * 
of  practical  utility  has  not  been  far  wrong.  o 
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STODGHTON    r.   LEIGH,    1  Taunt.  402. 

This  case,  relating  to  dower  in  mines,  is  practically  almost  obsolete  for 
English  purposes.  But  on  the  suggestion  of  some  of  our  learned  friends, 
and  also  having  regard  to  the  requirements  of  those  American  States  where 
the  learning  of  dower  is  still  practical,  the  report  will  be  reprinted  in 
Vol.  XI.  of  the  Revised  Reports. 
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WATEKS  v.  TAYLOR 

(15  Vesey,  10—29.) 

Partnership  disputes.    Alleged   misconduct   of    managing  partner. 
Motion  for  the  appointment  of  a  manager  refused. 

A  note  of  this  report  will  be  contained  in  a  later  volume  of  the 
Revised  Reports,  together  with  the  report  of  the  hearing  of  the 
cause  taken  from  2  Y.  &  B.  299. 
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PEARSALL  v.   SIMPSON.f 

(15  Vesey,  29—33.) 

Legacy  in  trust  to  pay  the  interest  to  the  separate  use  of  A.  for  life ; 
and,  after  her  decease,  as  to  the  capital  for  her  children :  if  no  child,  to 
pay  the  interest  to  her  husband  during  his  life ;  and  from  and  after  his 
decease,  in  case  he  shall  become  entitled  to  such  interest,  then  to  pay 
the  principal  to  other  persons. 

Though  the  husband,  having  died  during  his  wife's  life,  never  became 
entitled  to  the  interest,  the  limitation  over  was  established. 

EiJtZABBTH  Farnell  by  her  will  gave  to  trustees  the  sum  of 
4002. ;  in  trust  to  continue  or  place  the  same  at  interest  on 
Government  or  real  security ;  and  to  pay  the  interest  and  pro- 
duce to  her  sister  Mary  Stafford  during  her  natural  life,  for  her 
separate  use ;  and  after  her  decease  in  trust  to  pay  such  interest 
and  produce  to  her  sister  Martha  Farnell,  during  her  natural 

t  Taylor  v.  Lambert  (1876)  2  Ch.  D.  177, 45  L.  J.  Ch.  418, 34  L.  T.  N.  S.  567. 
R.B. — VOL.  X.  B 


1808. 
March  23. 

RolU  Court. 
Gbant,  M.R. 

[29] 


1808.    CH.     15  VESEY,  29—81.     '  [k.r. 

PEAR8ALL  life,  for  her  separate  use ;  and  after  the  decease  of  both  sisters  in 
Simpson,  trust  to  pay  and  divide  the  said  principal  sum  or  what  shall 
[  *30  ]  remain  thereof  unto  and  equally  amongst  all  such  *children  of 
Mary  Stafford,  as  shall  be  then  living ;  and,  if  there  shall  be  but 
one  such  child,  then  in  trust  to  pay  the  same  unto  such  only 
child  ;  such  principal  sum  or  the  shares  to  be  paid  to  such  child 
or  children,  when  and  as  soon  as  he,  she,  or  they,  shall  respec- 
tively attain  the  age  of  twenty-one ;  and  the  interest  in  the  mean 
time  to  be  applied  for  his,  her,  or  their,  benefit,  as  the  trustees 
shall  judge  best ;  and,  in  case  there  shall  be  no  child  of  Mary 
Stafford,  who  shall  survive  both  the  testatrix's  said  sisters,  and 
attain  twenty-one,  then  to  pay,  &c.  the  said  principal,  &c.  to  and 
among  such  children  or  .child  of  Martha,  as  shall  survive  both 
the  testatrix's  said  sisters,  &c.  in  the  same  manner ;  and,  in  case 
there  shall  be  no  child  of  either  of  her  said  sisters,  who  shall 
survive  them,  and  attain  twenty-one,  then  in  trust  from  and  after 
the  death  of  both  her  said  sisters  and  their  children  if  any  to  pay 
the  interest  of  the  said  principal  sum  or  what  shall  then  remain 
thereof  to  her  brother-in-law  Eichard  Stafford  during  his  natural 
life ;  and  from  and  after  his  decease  in  (case  he  shall  become 
entitled  to  such  interest  then  in  trust  to  pay  and  divide  one  half 
of  the  said  principal  sum  or  what  shall  then  remain  thereof  unto 
and  equally  amongst  all  her  (the  testatrix's)  first  cousins  on  her 
father's  side,  who  shall  be  then  living,  and  the  children  of  such 
first  cousins  as  shall  be  dead :  the  children  to  take  only  their 
parent's  share;  as  if  the  parent  was  living;  and  the  other  half 
unto  and  equally  amongst  all  her  first  cousins  on  her  mother's 
side,  who  shall  be  then  living,  and  the  children  of  such  first 
cousins,  who  shall  be  dead:  the  children  to  take  only  their 
parent's  share ;  as  if  the  parent  was  living.  A  power  was  given 
to  the  trustees  to  advance  part  or  the  whole  principal  to  the 
sisters  of  the  testatrix,  if  reduced  in  circumstances ;  to  make  a 
comfortable  income. 
[  *3i  ]  The  testatrix  then  gave  another  sum  of  400Z.  upon  *similar 

trusts  for  her  sisters  and  their  children;  with  this  difference 
only,  that  Martha  Farnell  and  her  children  were  to  have  priority ; 
and,  in  case  there  shall  be  no  child  of  either,  &c.  then  in  trust 
from  and  after  the  death  of  both  her  said  sisters  and  their 
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children,  if  any,  to  pay  the  interest  to  the  person,  who  shall     Pkajhaix 

happen  to  be  the  husband  of  Martha  at  the  time  of  her  decease,      himpsox. 

during  his  natural  life ;  and  from  and  after  his  decease  in  case 

he  shall  become  entitled  to  such  interest  then  in  trust  to  pay  and 

divide  the  principal  in  like  manner  as  the  first  mentioned  sum  of 

4002.,  subject  to  the  same  deduction ;  in  case  his  sisters,  or  either 

of  them,  shall  be  in  reduced  circumstances. 

The  testatrix  then  gave  to  the  same  trustees  the  farther  sum 
of  6501. ;  in  trust  to  pay  the  interest  to  her  sister  Martha  Farnell, 
until  she  shall  marry,  and  in  case  of  any  loss  in  her  fortune  to 
make  it  good ;  and,  in  case  her  said  sister  Martha  shall  happen 
to  marry,  or  to  depart  this  life  unmarried,  then  from  and  after 
such  marriage  or  death  in  trust  to  divide  the  said  sum  of  650L 
or  what  shall  remain  thereof  into  thirteen  parts ;  and  of  seven  of 
such  parts  to  apply  as  well  the  interest  as  principal  in  the  same 
manner,  as  directed  touching  the  first  sum  of  4001. :  four  other 
parts,  as  directed  touching  the  second  sum  of  400Z. ;  and,  as  to 
the  other  two  parts,  to  pay  the  interest  to  Martha  for  life  for  her 
own  use,  as  aforesaid;  and  the  principal  after  her  death  to 
Martha  Gifford ;  and,  after  some  legacies,  she  gave  the  residue 
of  her  estate  and  effects,  real,  personal,  and  mixt,  to  Martha 
Farnell,  her  heirs,  executors,  &c.  and  appointed  her  sole  executrix. 

The  testatrix  died  in  1775.      Martha  Farnell  afterwards  mar- 
ried Peter  Eaton ;  who  died  in  1785 ;  and  she  died  on  the  10th 
of  December,  1791,  without  leaving  issue.      *Eichard  Stafford       [  *32  j 
died  in  October,  1791 ;  and  his  widow  Mary  Stafford  died  in  1807, 
without  leaving  issue. 

The  plaintiffs  were  the  children  of  John  Pearsall,  deceased,  one 
of  the  first  cousins  of  the  testatrix  on  the  father's  side;  claiming, 
with  the  defendant  Mary  Simpson,  the  only  surviving  first  cousin 
of  the  testatrix,  one  moiety  of  the  several  funds  of  4001.  and  400Z. 
and  eleven  thirteenth  parts  of  the  650Z.,  to  be  divided  in  equal 
moieties  between  the  plaintiffs  and  the  defendant  Mary  Simpson ; 
and  praying  accordingly:  the  other  defendant,  the  personal 
representative  of  Martha  Eaton,  insisting,  that  the  trusts  of  the 
will  concerning  the  said  funds  in  favour  of  the  first  cousins  of  the 
testatrix  and  their  children  were  contingent ;  and  depended  upon 
the  events  of  the  husbands  of  Martha  Eaton  and  Mary  Stafford, 

E  2 


1808.    CH.     15  VESEY,  82—88.  [r.r- 

rEARSALL    respectively,  becoming  entitled  to  the  interest ;  and,  as  neither  of 
Simpson,      them  became  so  entitled,  the  funds  upon  the  respective  deaths 

of  Martha  Eaton  and  Mary  Stafford  without  issue  sunk  into  the 

residue. 

Mr.  Hart,  and  Mr.  Wear,  for  the  plaintiffs :  Mr.  Ronpell, 
for  the  defendant  Mary  Simpson. 

Mr.  Cooke,  and  Mr.  Buller,  for  the  representative  of  the 
residuary  legatee,  contended,  that  the  event,  upon  which  alone 
the  legacies  were  given  over,  had  not  happened :  the  husbands 
of  Mary  Stafford  and  Martha  Eaton  never  having  become  entitled 
to  the  interest.  They  cited  Doo  v.  Brabant,^  Calthorpe  v.  Gough,\ 
Denn  v.  Bagshaiv;^  as  authorities,  that  the  intention,  though 
apparent,  if  not  sufficiently  expressed,  cannot  be  executed. 

The  reply  was  stopped  by  the  Court. 

[  33  J       The  Master  of  the  Bolls  : 

The  only  question  is,  whether  Eichard  Stafford's  taking  for  life 
was  a  condition  precedent  to  the  cousins  of  the  testatrix  taking 
the  capital.  That  would  be  a  most  absurd  condition  undoubtedly ; 
for  there  is  no  sense  or  reason,  making  the  right  of  her  first 
cousins  depend  upon  a  fact,  totally  unconnected  with  any  inten- 
tion as  to  them.  What  was  it  to  them,  whether  Kichard  Stafford 
took,  or  not.  Such  a  construction  is  not  to  be  made ;  unless- 
absolutely  necessary.  It  is  very  different  from  the  case,  put  by 
Mr.  Cooke :  a  case  of  direct  condition ;  that  if  A.  lives  to  a  par- 
ticular period,  he  shall  take :  otherwise  he  shall  not.  It  was 
doubtful,  whether  Eichard  Stafford  would  live  to  become  entitled 
to  the  interest.  The  testatrix,  giving  the  capital  over  after  his 
death,  recollects,  that  he  may  not  live  to  take  the  interest :  but, 
if  he  does,  she  makes  his  death  the  period,  at  which  her  first 
cousins  are  to  take.  It  is,  not  a  condition  precedent,  but  fixing 
the  period,  at  which  the  legatees  over  shall  take ;  if  he  ever  takes. 
The  words  will  bear  that  construction;  and  the  reason  of  the 
thing  seems  to  require  it. 

The  decree  teas  made  accordingly. 

i  3  Br.  C.  C.  393.        J  3  Br.  C.  C.  395,  n.         §  3  B.  B.  242  (6  T.  B.  312). 


vol.x.]  1808.    CH.    15  YESEY,  84r-85.  5 


a 


HAERIS  v.   TREMENHEERRf  iwb. 

(15  Vesey,  34-42.)  Mar°\^  ™' 


Bill  to  set  aside  leases,  obtained  by  an  agent  and  attorney  from  his 
principal,  dismissed  as  to  voluntary  leases ;  being  pure  gift ;  and  no  Kldon»  *'•  c* 
fraud  or  misrepresentation,  or  other  unfair  conduct ;  with  costs  as  to  [3*1 
some,  intended  as  a  provision  upon,  and  inducement  to,  the  marriage  of 
the  defendant :  without  costs  as  to  others :  the  relation  of  the  parties 
and  the  circumstances  upon  general  principles  of  public  policy  and 
utility  justifying  inquiry. 

Another  lease  decreed  to  be  delivered  up :  the  verdict  in  an  issue 
establishing,  that  a  full  consideration  was  not  paid. 

The  bill  in  this  cause,  filed  by  the  widow  and  children  of 
William  Harris,  entitled  as  devisees  of  his  freehold  estates  in  the 
counties  of  Devon  and  Cornwall  by  his  will,  dated  the  11th  of 
November,  1797,  prayed,  that  several  leases,  obtained  by  the 
defendant  from  the  devisor,  should  be  set  aside. 

The  circumstances,  under  which  this  relief  was  sought,  as 
represented  by  the  bill,  were  these.  The  testator,  being  in  a 
great  degree  unacquainted  with  business,  and  violently  afflicted 
with  the  gout,  so  as  to  render  him  incapable  of  attending  to  his 
affairs,  the  defendant,  an  attorney  of  Penzance,  taking  advantage 
of  those  circumstances,  prevailed  upon  the  testator  to  appoint 
him  to  the  stewardship  and  general  management  of  his  affairs. 
Previously  to  the  year  1794  the  defendant  had  obtained  great 
influence  over  him ;  and  by  means  of  that  influence  induced 
him  to  grant  the  following  leases,  which  were  the  subject  of 
this  suit : 

A  lease  of  premises,  called  Blake's  tenement ;  for  ninety-nine 
years,  determinable  upon  the  death  of  a  lady,  whom  the  defen- 
dant afterwards  married ;  and  another  lease,  to  commence  upon 
the  death  of  a  person,  still  living,  at  the  rent  of  11*.  A  lease  of 
another  tenement,  dated  the  7th  of  July,  1794,  for  ninety-three 
years;  determinable  upon  the  death  of  Mrs.  Tremenheere:  to 
commence  upon  the  death  of  a  person,  since  deceased :  at  the 
rent  of  2Z. 2*.  A  lease  of  a  tenement,  called  *Palmer's  tenement,  f  *3.~>  j 
dated  the  4th  of  August,  1795 ;  in  consideration  of  150Z. ;  expec- 
tant upon  the  determination  of  a  life  of  seventy,  for  ninety-nine 

t  Morgan  v.  MineU  (1877)  6  Ch.  D.  638,  36  L.  T.  N.  S.  948. 
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Harris  years,  determinable  upon  three  lives,  at  the  rent  of  11.  la* 
Tremen-  Another  lease  was  dated  the  27th  of  April,  1795,  for  ninety-nine 
years ;  determinable  upon  the  deaths  of  the  defendant  and  his 
wife ;  with  a  power  to  the  defendant  to  name  any  one  of  their 
children  as  another  life :  at  the  rent  of  1/.  1*.  Another  lease, 
dated  the  27th  of  November,  1797,  for  ninety-nine  years:  to 
commence  upon  the  death  of  two  persons,  still  living,  at  the  rent 
of  2*.  The  bill  charged,  that  the  consideration  of  150Z.  for  the 
lease  of  Palmer's  tenement  was  not  paid. 

The  defendant  by  his  answer  represented,  that  a  great  friend- 
ship subsisted  between  him  and  the  testator ;  having  been  long 
known  to  each  other;  and  being  related:  the  father  of  the 
defendant  and  the  testator's  grandfather  having  been  first 
cousins.  The  defendant  also  stated,  that  he  had  rendered 
great  services  to  the  testator  by  reconciling  him  to  his  father ; 
who  by  the  defendant's  interference  paid  his  son's  debts ;  and 
redeemed  annuities,  which  he  had  granted.  The  testator 
expressed  his  obligations  to  the  defendant;  declaring,  that  he 
considered  himself  indebted  to  him  for  great  part  of  his  estate  ; 
and  desiring  the  defendant  to  continue  to  act  as  his  steward ; 
as  he  had  acted  for  the  testator's  father. 

The  answer  further  stated,  that  the  defendant,  being  about  to 
marry,  and  wishing  to  make  a  settlement,  proposed  to  purchase 
from  the  testator  a  reversionary  interest  in  certain  premises; 
offering  to  pay  a  fair  consideration.  The  defendant  offered  him 
those  premises,  and  any  others  he  might  wish  to  settle  ; 
declaring,  that  he  would  take  no  consideration,  but  only  a  small 
acknowledgment  yearly ;  expressing  the  strongest  wishes  for  the 
[  *36  j  defendant's  happiness,  *&c.  and  desiring  him  to  get  the  leases 
drawn.  The  leases  of  1795  were  a  voluntary  offer  of  the  testator 
upon  receiving  a  considerable  accession  of  fortune ;  in  order  to 
give  the  defendant  a  present  benefit :  the  other  leases  being 
reversionary*;  and  to  insert  his  wife  and  child.  The  defendant 
in  the  same  year  proposed  to  purchase  Palmer's  tenement :  the 
life  upon  it  then  being  seventy  years  old.  The  defendant  had  it 
valued ;  and  paid  the  amount  of  the  valuation,  150Z.  by  giving 
the  testator  credit  in  account,  and  paying  the  balance.  The 
defendant  never  applied  to  the  testator  to  make  such  leases ;  but 
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upon  being  pressed  by  him  to  receive  some  farther  benefit,  said, 
if  the  testator  would  grant  him  the  waste  of  Planning,  he  might 
build  a  house ;  and  the  testator  directed  him  to  get  the  lease 
prepared.  The  will  contained  a  direction  to  the  testator's  son  to 
continue  the  defendant  as  steward ;  calling  him  his  friend,  &c. 
The  defendant  admitted,  that  the  leases  were  prepared  in  his 
office. 


Harris 

r. 
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Sir  Samuel  Romilly  and  Mr.   Wetherell,  for  the  plaintiffs, 
contended,  as  to  the  purchase,  that  a  steward,  taking  from  his 
employer  a  purchase,  for  a  consideration  merely  nominal,  is 
bound  to  shew,  that  he  represented  to  his  principal  that  he  was 
making,  not  a  sale,  but  a  mere  gift ;  and  as  to  that,  which  must 
be  considered  gratuitous,  that  it  was  not  competent  to  a  steward, 
having  the  management  of  the  property,  to  accept  a  donation 
from  his  principal  at  that  time :  if,  when  all  accounts  have  been 
settled,  and  the  relation  has  ceased,  the  principal  thinks  proper 
to  reward  his  services,  he  may :    but  a  transaction  of  bounty 
between    such    parties,    while   the    relation    subsists,   and  the 
accounts  are  unsettled,   cannot  stand.      They  relied,   farther, 
upon  the  particular  circumstances :    the  incapacity  and  em- 
barrassments of  the  testator  ;  those  circumstances  well  known  to 
the  defendant ;  who  was  employed  by  the  *testator,  not  only  as 
steward,  but  generally  in  his  affairs,  as  his  attorney. 

Mr.  Martin  and  Mr.  Bell,  for  the  defendant,  insisted,  that 
there  was  no  instance  of  setting  aside  such  transactions  by 
a  person,  fully  apprised  of  his  own  situation ;  and  acting 
deliberately  under  the  sense  of  great  obligations,  incurred  in 
the  management  of  his  affairs ;  that  there  was  no  more  equity 
for  setting  aside  leases,  than  for  getting  back  a  pecuniary 
payment,  made  upon  such  a  consideration,  and  under  similar 
circumstances;  in 'either  case,  the  party  being  competent  to 
do  the  act,  it  can  only  be  effected  by  direct  fraud,  or  undue 
influence:  as  a  general  proposition,  it  is  not  true,  that  a 
principal  cannot  make  a  gift  to  an  agent,  while  the  relation 
subsists;  and  in  this  instance  the  motive  was,  not  only  the 
regard,  proceeding  from  friendship,   and  the  consideration  of 
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service,  in  the  actual  sense,  bat  also  obligations  of  a  very  special 
and  important  nature. 

Sir  Samuel  Romilly,  in  reply  : 

It  is  not  necessary  upon  all  the  circumstances  of  this  case  to 
maintain,  that  a  person,  sustaining  the  character  of  this 
defendant,  could  not  take  a  gift  from  his  principal :  but  it  is 
incumbent  upon  such  a  person  to  make  out  by  evidence,  that  his 
principal  knew  what  he  did;  that  some  third  person  was 
consulted ;  and  that  a  distinct  representation  was  made  to  him 
as  to  the  value  of  the  property  he  was  going  to  convey.  The 
defendant  is  not  prepared  with  such  evidence;  and  all  the 
circumstances,  the  state  of  the  testator,  both  as  to  his  health 
and  his  embarrassments,  and  the  situation  of  the  defendant, 
having  the  management  of  his  property  and  the  general  conduct 
of  his  affairs,  the  lease  of  Palmer's  tenement,  considered  as  a 
purchase,  the  reversionary  lease  upon  a  *life,  about  seventy, 
contrary  to  his  former  resolution  not  to  grant  another  rever- 
sionary lease,  where  only  one  life  was  existing,  and  that  life 
above  the  age  of  sixty,  involves  these  transactions  in  suspicion. 

The  Lord  Chancellor  : 

Having  an  extremely  clear  opinion  upon  this  case,  I  shall  not 
defer  my  judgment.  The  bill  impeaches  these  several  leases  ; 
obtained  from  the  testator,  under  whom  the  plaintiffs  claim,  by 
the  defendant ;  some  for  his  own  benefit :  others  for  the  benefit 
of  some  of  his  family;  admitting  other  considerations  than 
those  involved  in  the  mere  relation  of  principal  and  agent. 
The  defendant  however  stood  in  the  character  of  agent  and 
attorney  to  this  gentleman;  and  in  that  character  must  be 
bound  by  a  due  application  of  all  the  principles  of  this  Court," 
which  upon  grounds  of  public  policy  affect  that  relation.  The 
defendant,  being  the  steward,  agent,  and  attorney,  of  the  testator, 
at  the  same  time  stood  in  a  relation  to  him,  that  furnished 
considerations  of  kindness,  as  well  as  justice. 

The  real  object  of  the  testator  in  some  of  these  leases  was  to 
make  a  provision  for  the  lady,  whom  the  defendant  afterwards 
married.    As  to  the  delicacy  of  the  transaction,  courts  of  justice 
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have  nothing  to  do  with  those  considerations  of  imperfect  Hakbis 
obligation.  A  letter  from  the  defendant,  proposing  to  become  the  tremex- 
purchaser  of  two  of  these  tenements  for  the  life  of  that  lady,  is  in  UBBRK- 
evidence.  At  that  time  the  testator  was  so  much  indisposed  with 
the  gout  as  to  be  unable  to  answer  it :  but  afterwards  he  sent  to 
the  defendant  a  letter,  which,  unless  I  regard  it  with  a  jealousy, 
that  would  be  inconsistent  with  the  safety  of  mankind,  shews,  he 
was  aware,  that  it  was  a  proposal  of  purchase ;  and  is  evidence 
of  his  friendship  for  the  defendant.  In  strong  language  he  vows, 
that  *he  will  take  no  consideration.  I  have  no  jurisdiction,  [  *3^  ] 
authorizing  me  to  set  aside  such  a  transaction ;  to  hold,  that 
under  those  circumstances,  if  he  thought  proper,  he  should  not 
make  such  a  disposition  as  this;  simply  for  the  life  of  that 
lady,  individually ;  and  intended  as  a  provision  for  her.  It  is 
not  necessary  therefore  to  enter  into  the  consideration  of  the 
principles,  that  determined  the  case  of  Huguenin  v.  BaseleyA 
As  to  the  interest  of  the  defendant,  it  is  very  difficult  to  main- 
tain, that  it  could  be  affected,  if  the  interests  of  his  wife  could 
not :  that  letter  being  an  authority  to  the  husband  to  hold  out  to 
her,  that  such  were  to  be  his  situation  and  circumstances.  Her 
interest  would  be  affected  by  depriving  him  of  that  benefit,  for 
which  she  contracted;  and  which  she  was  induced  to  believe  he 
would  have.  As  to  those  leases  therefore  the  bill  must  be 
dismissed  with  costs. 

The  consideration  as  to  the  other  voluntary  leases  stands  upon 
different  principles ;  as  they  are  pure  gift ;  not  connected  with 
the  proposed  change  of  the  defendant's  situation;  as  affecting 
the  situation  of  a  third  person.  With  regard  to  those  leases,  I 
am  not  entrusted  with  a  jurisdiction  to  say,  what  a  delicate,  or 
a  prudent,  consideration  would  have  suggested :  but  upon 
reasons  of  public  policy,  though  I  must  dismiss  the  bill  as  to 
those  two  leases  also,  I  shall  dismiss  it  as  to  them  without  costs. 
I  cannot  find  any  decision,  authorizing  me  to  say,  that  the 
defendant  should  not  have  taken  these  leases,  as  of  the  pure  gift 
of  his  employer.  I  am  quite  ready  to  say,  that,  if  I  could  find 
in  the  answer  or  the  evidence  the  slightest  hint,  that  the 
defendant  laid  before  the  testator  any  account  of  the  value  of  the 
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premises,  that  was  not  perfectly  accurate,  that  would  induce  me 
to  set  *them  aside,  whatever  the  parties  intend,  upon  the 
general  ground,  that  the  principal  never  would  be  safe,  if  the 
agent  could  take  a  gift  from  him  upon  a  representation,  that  was 
not  most  accurate  and  precise.  There  is  no  evidence  of  misrepre- 
sentation, circumvention,  or  any  thing,  improperly  leading  the 
testator  to  make  these  leases ;  that  they  were  not  the  spontaneous 
fruit  of  his  own  generosity ;  not  weighing  the  value  or  amount 
of  the  consideration,  that  should  have  been  given,  if  it  had  been 
the  subject  of  barter.  But,  where  a  person  in  that  situation 
takes  leases  without  calling  in  third  persons,  a  suspicion  attaches 
upon  the  transaction;  and  justifies  the  examination;  and  this 
Court  never  ought  to  give  costs  upon  the  result  of  that  examina- 
tion, where  the  party  has  not  interposed  any  other  person.  As 
to  those  two  leases  therefore  the  bill  must  be  dismissed  without 
costs. 

The  premises,  described  as  Palmer's  tenement,  fall  under  a 
perfectly  different  consideration.  Upon  general  principles  I 
cannot  according  to  the  evidence  now  before  me  dismiss  the  bill 
as  to  that  part  of  the  case.  This  is  a  lease,  granted,  not 
gratuitously,  but  for  consideration  :  granted  upon  the  proposi- 
tion of  the  defendant ;  and  it  is  a  lease  for  three  lives,  expectant 
upon  the  decease  of  a  person  at  the  age  of  seventy.  This  lease 
was  taken,  when  it  was  clearly  understood  between  them,  upon 
the  determination  of  the  defendant  himself,  bound  by  his  duty  to 
consult  the  interest  of  his  employer,  and  not  hastily  to  depart 
from  the  general  principle,  which  had  governed  him,  that  it  was 
not  for  the  interest  of  the  testator  to  grant  any  reversionary 
lease  upon  one  life :  that  life  being  above  the  age  of  sixty.  The 
defendant  is  in  this  situation  ;  being  the  person,  who  is  to 
acquire  the  interest,  and  also  the  person,  who  ought  to  advise 
the  grantor,  he  imposed  upon  himself  the  duty  of  informing 
♦himself  fully  of  the  value,  and  of  acting  in  favour  of  his 
employer  as  adversely  against  himself,  as  he  would  against 
any  other  person,  with  whom,  acting  fairly  for  his  employer,  he 
was  making  the  best  bargain  he  possibly  could.  The  Court 
expects  that  from  him  under  such  circumstances.  When  he 
became  the  purchaser  in  such  a  transaction,  the  circumstance, 
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that  he  was  the  attorney,  who  carried  it  into  execution,  was  as 
improvident  a  measure  as  a  man  of  prudence  and  respect  could 
take ;  though  the  result  may  be  the  same,  as  if  other  persons 
had  been  employed;  as,  whenever  these  circumstances  concur,  the 
Gourt  is  bound  upon  principles  of  public  utility  and  public  policy 
to  search  the  transaction  to  the  bottom. 

The  statement  by  the  answer,  that  this  lease  was  granted  in 
consideration  of  1501. ,  for  three  lives,  all  very  young,  cannot 
have  any  effect ;  when  I  am  uninformed  as  to  the  capacity  of 
improvement,  and  other  circumstances,  which  the  duty  of  the 
defendant,  acting  as  a  steward,  required  him  to  attend  to.  The 
consideration  expressed,  if  paid  down  at  the  time,  may  be 
nothing  like  the  actual  consideration ;  depending  upon  the 
comparative  value  of  the  life,  on  which  the  premises  were 
held,  and  of  the  other  lives.  I  will  not  examine,  whether  the 
consideration  was,  or  was  not,  paid  down ;  though  the  time  of 
payment  is  of  the  very  essence ;  where  the  subject  is  a  rever- 
sionary lease.  I  must  come  to  the  same  conclusion,  as  if  the 
money  had  been  paid  in  1795.  First,  there  is  not  sufficient 
evidence,  that  this  was  a  proper  bargain ;  and  that  is  not  to  be 
presumed.  Evidence  might  have  been  given  upon  the  compara- 
tive yearly  value  of  the  premises  at  the  time ;  or,  that  repairs 
were  wanting :  but  there  is  no  such  evidence.  There  appears 
also  to  have  been  a  habit  of  calculation  as  to  value  in  these 
manors :  it  is  said  fourteen  years  is  the  rate  of  purchase ;  and 
there  must  have  been  a  rate  of  purchase :  otherwise  they  could 
not  have  *come  to  the  resolution  not  to  grant  reversionary 
leases  upon  a  life  of  the  age  of  sixty.  With  regard  to  this  there 
is  no  evidence  on  the  part  of  the  defendant ;  there  is  evidence 
for  the  plaintiffs :  evidence,  which,  though  far  from  precise 
certainly,  makes  a  strong  impression  on  my  mind. 

With  regard  to  this  lease  therefore,  considered  as  a  lease 
which  an  agent,  steward,  and  attorney,  took  from  his  client, 
master,  and  employer,  in  the  grant  of  which,  as  being  made 
upon  a  proposition  of  purchase,  this  Gourt  cannot  permit  any 
motive  of  kindness  and  gratuity  to  be  mixed,  upon  principles  of 
public  utility  and  public  policy,  if  any  doubt  is  raised,  the 
defendant  must  be  required  to  shew,  that  he  made  as  good  a 
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bargain  for  his  employer,  as  against  himself,  as  a  provident, 
well-managing,  honourable,  steward,  acting  most  adversely,  in 
a  fair  sense,  would ;  that  he  paid  the  full  amount,  that  he  could 
have  obtained  from  any  other  person.  The  evidence  upon  that 
has  not  satisfied  me.  Therefore  either  an  inquiry  or  an  issue 
must  be  directed,  upon  the  question,  whether  1501.  was  the  full 
consideration  for  the  interest,  granted  by  that  reversionary 
lease. 


By  the  decree  the  bill  was  accordingly  dismissed,  with  costs  as 
to  some  of  the  voluntary  leases ;  and  without  costs  as  to  the 
others ;  and  as  to  the  lease  of  the  4th  of  August,  1795,  of 
Palmer's  tenement,  an  issue  was  directed  upon  the  question, 
whether  the  1502.  paid  by  the  defendant  was,  or  was  not  a  full 
consideration.  The  verdict  upon  the  trial  being,  that  it  was  not 
a  full  consideration,  a  decree  was  afterwards  made;  directing 
that  lease  to  be  delivered  up. 


1808. 
March  21. 


Eldok,  L.C. 

[43] 


FINCH  v.   FINCH. 

(15  Vesey,  43—52.) 

Purchase  in  the  name  of  another  a  trust  for  the  party,  who  pays  the 
consideration ;  except  by  a  parent  in  the  name  of  his  child ;  which  is 
presumed  an  advancement. 

The  presumption  capable  of  being  rebutted ;  but  does  not  give  way  to 
slight  circumstances. 

At  a  court  baron,  held  for  the  manor  of  Bamsbury,  on  the 
80th  of  October,  1776,  John  Finch  the  elder,  being  seised  of 
copyhold  premises  within  the  manor,  for  the  life  of  John  Green, 
the  plaintiff  John  Finch  the  younger,  nephew  of  John  Finch  the 
elder,  took  of  the  lord,  according  to  the  custom;  to  hold  in 
reversion  from  and  immediately  after  the  death  of  Green,  or  the 
surrender,  forfeiture  or  other  sooner  determination  of  the  estate 
and  interest  in  the  premises,  held  for  the  life  of  Green,  unto 
John  Finch,  then  of  the  age  of  three  years,  and  William  Finch, 
then  of  the  age  of  two  years,  sons  of  John  Finch,  the  nephew, 
for  and  during  the  term  of  their  natural  lives  and  the  life  of  the 
longer  liver  of  them  successively  at  the  will  of  the  lord  according 
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to  the  custom  of  the  manor ;  and  for  such  GBtate  so  to  be  had  in        Finch 
the  premises,  the  plaintiff,  who  was,  and  is  therein  described  as       finch. 
the  sole  purchaser  thereof,  gave  to  the  lord  a  fine  of  250/. :  but 
the  admission  and  fealty  of  John  and  William  Finch,  the  sons 
of  the  plaintiff,  was  respited. 

John  Finch,  the  plaintiff's  uncle,  died  in  1782 ;  having  by  his 
will,  dated  the  8th  of  November,  1776,  given  his  copyhold  and 
leasehold  estates  to  the  plaintiff;  and  appointed  him  executor. 
The  plaintiff  upon  the  death  of  his  uncle  entered  upon  the  copy- 
hold estates;  and  at  a  court  baron,  held  upon  the  22nd  of 
October,  1790,  it  was  presented,  that  Green  had  died ;  that  upon 
his  death  a  heriot  became  due ;  and  that  the  plaintiff,  the  pur- 
chaser of  the  said  premises  in  reversion,  and  who  was  in  pos- 
session of  the  said  premises  at  the  time  of  the  death  *of  John  [  M4  ] 
Green,  came  into  Court ;  and  compounded  for  the  heriot ;  and 
John  Finch  (his  son)  then  a  minor,  came  into  Court ;  and 
prayed  to  be  admitted  tenant  by  the  plaintiff,  his  father  and 
natural  guardian  ;  and  was  admitted  according  to  the  custom. 

The  plaintiff's  son  having  brought  an  ejectment,  the  bill  was 
filed ;  praying  a  declaration  of  the  plaintiff's  title  and  to  the 
copyhold  estates  for  the  lives  of  the  defendants,  his  sons ;  that 
the  legal  estate  may  be  declared  to  be  held  by  the  defendant 
John  Finch  in  trust  for  the  plaintiff,  his  executors,  &c. ;  that 
the  defendants  may  surrender,  or  hold,  accordingly ;  and  'an 
injunction. 

A  motion  was  made  to  dissolve  the  injunction;  upon  the 
answer  of  John  Finch ;  insisting,  that  a  purchase  by  the 
father  in  the  name  of  his  son  was  to  be  considered  as  an 
advancement. 

Mr.  Leach,  and  Mr.  Wingfield,  shewed  cause  against  dis- 
solving the  injunction : 

The  questions  are,  first,  whether  there  is  a  prima  facie  title  in 
the  son ;  rebutting  the  resulting  trust  from  the  admission  of 
the  father,  as  the  purchaser :  secondly,  if  the  son  has  a  title 
prima  facie,  sufficient  for  that  effect,  whether  the  injunction 
should  be  dissolved  without  giving  an  opportunity  to  the  plain- 
tiff to  go  into  evidence  to  repel  that  title.    The  cases  upon 
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Finch       claims  by  way  of  advancement,  are,  either  where  the  purchase 

Fikch.  was  immediately  in  the  name  of  the  son  ;  or,  the  father  being 
first  named,  the  son's  name  was  introduced  as  to  take  in  suc- 
cession after  him.  This  is  a  claim  to  take  in  succession  upon 
the  death,  not  of  the  father  of  the  claimant,  but  of  a  stranger. 
A  purchase  being  taken  in  the  name  of  the  son  of  the  purchaser, 

t  *45  3  no  reason  appearing  for  not  *taking  it  in  his  own  name,  there 
is  a  ground  for  supposing  an  intention  of  advancement :  so, 
where  the  sons  are  to  take  in  succession  after  the  life  of  the 
father,  that,  being  the  natural  course  of  devolution,  affords  a 
strong  inference  of  an  intended  provision :  yet  even  in  that  case 
a  distinction  was  taken ;  which  has  been  but  lately  over-ruled. 
In  the  case  of  Dickinson  v.  Shaw  \  the  Lords  Commissioners 
held,  that  there  was  no  prima  facie  title  in  the  children ;  as, 
the  custom  being  to  take  for  three  lives,  I  the  father  might 
consistently  with  the  intention  to  take  the  whole  interest  name 
his  sons  as  the  two  other  lives  ;  and  that  circumstance  therefore 
did  not  afford  a  presumption,  that  would  repel  the  resulting 
trust  for  the  father.  That  case  was  however  over-ruled  by  Dyer 
v.  Dyer ;  §  Lord  Chief  Baron  Eyre  deciding,  that,  where  the 
sons  were  named  to  take  in  succession  after  the  father,  that  was 
prima  facie  an  advancement :  so  as  to  throw  the  proof  upon  the 
other  side. 

This  plaintiff  at  the  time  of  his  purchase  had  no  interest: 
the  interest  being  in  his  uncle  ;  who  by  his  will,  made  only 
eight  days  afterwards,  which  may  be  considered  part  of  the  same 
transaction,  gave  the  interest  he  had  to  his  nephew.  This  is 
therefore  distinguished  from  the  other  cases  in  this  respect; 
that  it  is  not  a  purchase  in  the  name  of  a  child  alone.  It  is 
not  necessary  to  maintain,  that  a  father  can  never  be  intended 
to  purchase  a  reversion  for  his  child.     This  is  not  a  purchase  of 

[  **6  ]  a  dry  reversion :  nor  is  it  a  purchase  to  take  *effect  after  the 
death  of  the  father:  but  it  is  to  be  considered  a  purchase  by 
the  father  for  the  life  of  Green;  and  a  provision,  if  so  intended, 
to  take  effect  after  the  death  of  Green :  his  age  not  appearing 

t  In  Chancery,  22nd  May,  1770.  Lord  Chief  Baron  Eyes  says,  there 

Stated  1  Watkins  on  Copyholds,  222.  was  no  custom  stated. 

X  In  the  report  of   this   case,   1  §  2  £.  E.  14  (2  Cox,  92). 

Watkins  on  Copyholds  (see  page  222) 
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farther  than  that  he  had  been  fifty-eight  years  tenant  of  this  Fikch 
copyhold  estate.  Can  the  father  be  supposed  to  intend,  for  the  finch. 
purpose  of  making  a  provision  for  these  two  children,  to  devest 
himself  of  the  possession  and  enjoyment  of  his  own  estate  upon 
the  death  of  a  stranger,  wholly  unconnected  with  the  family, 
with  whom  therefore  these  children  had  no  connection;  from 
whom  they  could  expect  no  bounty :  the  children  being  so  young, 
that  the  death  of  that  person  might  be  expected,  before  they 
could  want  provision  ?  The  language  of  the  copy  itself  supports 
the  inference,  that  the  father  intended  to  purchase  for  his  own 
benefit  and  enjoyment;  not  for  the  purpose  of  advancement. 
So,  the  presentment  in  October,  1790,  upon  the  death  of  Green, 
seems  by  its  language  also  to  imply,  that  the  father  considered 
himself  entitled  for  his  own  benefit ;  coming  in  and  compound- 
ing for  the  heriot,  not  as  guardian,  but  as  the  purchaser, 
recited  to  be  in  possession. 

If  however  this  should  be  considered  primd  facie  an  advance* 
ment,  the  son  cannot  be  permitted  to  take  the  possession  from 
his  father ;  who  may  have  irresistible  evidence  to  repel  the  pre- 
sumption. The  Court  will  never  change  the  possession,  while 
a  doubt  remains.  The  father,  whose  possession  has  been  un- 
interrupted, and  who  in  every  act  has  treated  this  property  as 
his  own,  may  perhaps  prove  declarations,  previous  to  the  pur- 
chase, that  he  did  not  intend  advancement;  but  put  in  the 
lives  of  his  sons;  as  thinking  it  better  to  do  so  than  to  put 
in  his  own.  *  *  The  long  acquiescence  of  the  defendant,  [  *7  ] 
until  he  had  reached  the  age  of  thirty-three,  makes  it  probable, 
that  much  evidence  may  be  produced. 

Sir  Samuel  RomiUy,  for  the  defendant : 

The  case  of  Dyer  v.  Dyer  t  has  been  always  considered  as  set- 
tling the  law  upon  this  point ;  has  been  recognized  *ever  since ;       [  **«  j 
and  was  never  questioned.     *    *     * 

The  statement  upon  the  Court  roll,  describing  Finch,  the 
father,  as  the  sole  purchaser,  is  correct :  but  the  question  re- 
mains, whether  he  is  the  purchaser  for  himself,  or  his  children. 
*    *    * 

t  2  E.  E.  14. 
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Finch  The  circumstance,  that  the  father's  life  was  already  inserted, 

Finch.       was  much  relied  on  in  the  case  of  Dyer  v.  Dyer :  but  it  is  ex- 

[  49  ]        tremely  important,  that  such  a  point  should  be  determined  upon 

some  general  rule ;  not  upon  particular  circumstances ;   which 

may  very  differently  affect  different  minds.    None  of  the  facts, 

alluded  to  as  likely  to  be  proved,  are  put  in  issue.     *    *    * 

Mr.  Leach,  in  reply : 

[  r>o  j  *    *    This  act  of  the  father  and  the  will  of  the  uncle  are  to 

be  considered  as  one  act :  the  father  having  a  view  to  that  will, 
so  likely  to  influence  him.  The  plaintiff  has  a  right  to  enter 
into  every  circumstance,  that  will  sustain  the  issue,  offered  by 
the  bill ;  and  it  is  not  required,  that  the  bill  should  state  all 
those  facts.  At  least  leave  would  be  given  to  amend  in  that 
respect. 

The  Lord  Chancellor: 

It  is  not  necessary  to  determine,  how  much  the  plaintiff  was- 
obliged  to  charge  in  his  bill:  nothing  particular  being  charged, 
I  cannot  give  credit  for  the  truth  of  every  thing,  that  can  be 
suggested  at  the  bar.  I  remember  the  case  of  Dyer  v.  Dyer;  + 
which  was  very  fully  considered ;  and  the  Court  meant  to  esta- 
blish this  principle ;  viz.  admitting  the  clear  rule,  that,  where  A- 
purchases  in  the  name  of  B.,  A.  paying  the  consideration,  B.  is. 
a  trustee,  notwithstanding  the  Statute  of  Frauds,  that  rule  does 
not  obtain,  where  the  purchase  is  in  the  name  of  a  son :  that 
purchase  is  an  advancement  primd  facie ;  and  in  this  sense ; 
that  this  principle  of  law  and  presumption  is  not  to  be  frittered 
away  by  nice  refinements.  Therefore,  if  the  purchase  was  of  a 
fee  simple  immediately,  prima  facie  the  son  would  take  :  so,  if  it 
was  a  purchase  of  a  reversion  ;  and  it  is  very  difficult  upon  the 
mere  circumstance  of  the  proximity  or  possible  remoteness  of 
possession  to  do  that  away.  Nothing  could  be  stronger  than  the 
[  •si  J  circumstance  in  Dyer  v.  Dyer  that  the  purchaser  *had  actually 
devised  it.  He  certainly  took  it  to  be  his  own  :  but  he  happened 
to  mistake  the  rule. 

It  is  said,  this  case  does  not  afford  so  natural  a  presumption  : 

t  2  B.  B.  14. 
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the  father's  life  not  being  inserted :  bat  I  can  conceive  a  pur-      Finch 
chase  oi  an  estate,  held  for  a  life :  the  purchaser  meaning  to      finch. 
give  the  reversion  upon  the  determination  of  that  life  to  his  child- 
ren ;  and  that  life  and  those  of  his  two  children  may  be  better 
than  his  own  life  and  those  of  his  children.    I  cannot  however 
conceive,  that  this  mere  circumstance  can  countervail  the  rule. 
It  is  supposed,  that  Lord  Chief  Justice  Eyre  did  not  reason 
accurately  by  analogy  to  the  cases  of  powers  and  copyholds.    It 
is  rather  difficult  to  make  out,  how  the  defect  in  those  cases 
came  to  be  supplied  in  favour  of  a  child.    If  in  the  instance  of 
the  want  of  a  surrender  of  copyhold  estate  the  circumstance  of 
the  devise  to  the  child  is  considered,  the  more  natural  conclu- 
sion is,  that  the  testator,  whatever  his  purpose  was,  going  only 
so  far  towards  it,  and  not  proceeding  to  make  it  effectual,  had 
dropt  it.    So,  the  attempt  to  execute  a  power  is  no  more  than  an 
intimation,  that  the  party  means  to  execute  it :  but,  if  all  the 
requisite  ceremonies  have  not  been  complied  with,  it  cannot  be 
supposed,  that  the  intention  continued  until  his  death,  t    In  this 
case  the  father  paid  the  money.    If  he  and  another  person  had 
purchased  jointly,  the  presumption,  from  the  act  of  the  father 
alone,  would  not  naturally  arise  from  the  joint  payment.    The 
will  of  the  uncle  cannot  have  any  effect.    Even  if  the  father  had 
made  such  a  will,  having  made  no  declaration  at  the  time  of  the 
purchase,  that  will  could  not  have  been  looked  to  as  evidence  of 
what  he  meant  by  the  act  of  a  purchase. 

The  consequence  is,  that  the  possession  being  changed  by  the  [  52  ] 
law,  those,  who  insist,  that  the  son  is  a  trustee  for  the  father, 
must  make  that  out ;  and  may  then  call  for  a  re-conveyance. 
The  legal  title  and  the  presumption  at  present  go  together ;  and 
the  relief  must  be  obtained  by  the  father  hereafter,  separating 
the  legal  title  from  the  presumption.  At  present  I  am  not  en- 
titled to  separate  them. 

The  order  for  dissolving  the  injunction  was  made  absolute. 

f  See  Holmes  v.  Coghill,  6  B.  E.  166  (7  Yes.  499). 
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woe.  SADLER  and  JACKSON,  Ex  parte.! 

AprUh,  11.  (l5  Vese^  62_69 #) 

'    *  *  Upon  a  composition  a  private  agreement  by  some  creditors  for  addi- 

[  52  ]  tional  security,  though  for  no  greater  sum,  void. 

Creditors  bound  by  acting  under  a  composition,  as  if  they  had  signed. 
Proof  by  joint  creditors  under  a  separate  commission;  there  being  no 
joint  estate  or  solvent  partner. 

Ground  of  holding  any  private  agreement  by  parties  to  a  composition 
for  a  greater  payment  or  better  security  void :  a  fraud  both  upon  the 
debtor  and  the  other  creditors. 

The  prayer  of  this  petition  in  bankruptcy  was  to  be  permitted 
to  prove  under  a  commission  against  Edward  Morgan  four  notes, 
payable  at  three,  four,  seven,  and  nine  months  after  date,  in  the 
following  form : 

"  London,  14th  April,  1806. 
"  Three  months  after  date  we  promise  to  pay  to  the  order  of 
Messrs.  Sadler  and  Jackson  1782.  108.  lOd.  value  received. 

"  Edd.  Morgan. 
"  Th8.  Hogg. 
"  Holmes  &  Hogg." 

In  the  year  1805  the  petitioners  had  refused  to  sell  any  goods 
upon  credit  to  Holmes  and  Hogg  without  security.  Holmes  and 
Hogg  accordingly  deposited  the  acceptance  of  Morgan  for  700Z. 
at  twelve  months,  and  an  acceptance  of  Thomas  Hogg  for  2002. 
[  *53  ]  as  security  for  goods,  *to  be  supplied.  Upon  the  deposit  of 
these  bills  the  petitioners  dealt  upon  credit  with  Holmes  and 
Hogg ;  who  in  April,  1806,  were  indebted  to  the  petitioners  to 
the  amount  of  1,3882.  6a.  8d.  In  that  month  Holmes  and  Hogg 
called  a  meeting  of  their  creditors ;  when  the  petitioners  signed  a 
memorandum ;  agreeing  to  accept  a  composition  of  17a.  in  the 
pound ;  part  of  which  composition,  7a.  in  the  pound,  was  to  be 
secured  by  Dickinson ;  and  the  remaining  10a.  in  the  pound  by 
the  promissory  notes  of  Holmes  and  Hogg :  the  agreement  to  be 
void,  unless  signed  by  all  the  creditors  before  the  31st  of  May, 
1806. 

t  See  Jackman  v.  Mitchdl^  9  E.  E.  229  (13  Yes.  681),  and  the  cases  there 
noted  up. 
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When  the  deed  of  composition  was  tendered  to  the  petitioners  Sadlbb  and 
for  execution,  an  application  was  made  to  them  to  deliver  up  the  ex  ^^ 
two  acceptances  for  700Z.  and  2001. ;  which  they  refused  to  do. 
They  also  refused  to  -execute  the  deed :  but  upon  receiving  the 
four  notes,  which  were  the  subject  of  the  petition,  and  which 
were  equal  in  amount  to  the  instalment  of  10a.  in  the  pound 
under  the  composition,  to  be  secured  by  the  notes  of  Holmes  and 
Hogg,  and  payable  at  the  same  periods  as  that  instalment,  they 
gave  up  the  two  acceptances ;  and  executed  the  deed. 

The  original  agreement  of  1806  was  not  signed  by  all  the 
creditors.  The  deed  of  composition  was  signed  by  six  creditors 
only ;  who,  according  to  the  petition,  had  notice  that  the  peti- 
tioners held  the  acceptances  for  700Z.  and  200J.,  or  the  four 
promissory  notes,  substituted  for  them.  The  whole  number  of 
creditors  was  eleven.  The  petition  stated,  that  there  was  no 
joint  estate  of  the  persons,  who  gave  the  four  promissory  notes ; 
who  were  not  concerned  together  in  partnership,  except  in  this 
single  transaction. 

Sir  Samuel  Romilly,  and  Mr.  Oyffin  Wilson,  opposed  the        C  51  ] 
petition;   first,  as  attempting  to  prove  a  joint  debt  under  a 
separate  commission ;  secondly,  contending,  that  this  case  was 
governed  b„y  the  class  of  cases,  relating  to  compositions,  particu- 
larly Leicester  v.  Rose,\  overruling  Feise  v.  Randall. t 

Mr.  Montague,  in  support  of  the  petition : 

Admitting,  that,  if  a  creditor,  having  a  security  for  his  debt, 
enters  into  any  agreement  with  the  principal  debtor,  by  which 
the  right  of  the  surety  is  varied,  without  his  consent,  the  surety 
is  released,  and  that,  where  a  creditor  in  consideration  of  execut- 
ing a  deed  of  composition  accepts  a  security  for  a  greater  sum 
than  that,  which  is  to  be  received  by  the  other  creditors,  or  a 
greater  security  for  the  same  sum,  the  security  is  void,  the 
decisions  upon  this  subject  are  limited  to  the  case  of  a  security, 
received  in  consideration  of  executing  the  deed  of  composition  ; 
not  preventing  a  debtor  from  giving  a  security  for  the  residue  of 
the  debts,  when  he  has  surmounted  his  difficulties  ;  nor  invali- 

t  4  East,  372.  \  6  T.  E.  143. 
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Sadleb  and  dating  a  security,  which  the  creditor  held  long  before  the  com- 
Bx  parte'  position  was  in  contemplation.  In  this  instance  the  security 
given  to  the  particular  creditor  corresponds  with  the  composition 
in  the  amount  of  the  sum  and  the  time  of  payment.  The  surety 
consented;  and  cannot  complain;  and  the  creditors,  having 
notice  of  the  securities,  have  no  reason  to  complain. 

In  support  of  the  other  objection,  that  this  petition  seeks  to* 
prove  a  joint  debt  under  a  separate  commission,  in  the  late  case 
f  *55  ]  Ex  parte  Kensington  t  the  rule,  *established  by  Lord  Rosslyn,. 
which  has  been  followed,  rather  to  avoid  farther  fluctuation,, 
than  as  entitled  to  a  preference,  was  extended  by  requiring  for 
this  purpose  proof,  not  only  that  there  is  no  joint  property,  but 
also,  that  there  is  no  solvent  partner.  The  fact  is,  that  all  these- 
persons  are  insolvent. 

The  Lord  Chancellor  : 

I  was  not  aware  of  the  last  decision  in  the  Court  of  King's. 
Bench ;  that,  where  the  security  is  for  the  same  sum,  which  is 
secured  by  the  general  composition,  it  is  a  fraud  upon  the 
creditors :  but  I  am  much  struck  with  it ;  and  think,  there  is 
much  principle  in  it.  Where  the  security  is  for  a  larger  sum 
than  the  composition,  it  is  considered  a  fraud  upon  the  debtor  ; 
as,  if  the  flurety  pays  the  larger  sum,  he  has  immediately  a. 
demand  over  against  the  principal ;  who  then  has  not  the 
benefit  of  the  agreement,  which  his  creditors  in  general  intended 
to  give  him.  It  is  also  considered  a  fraud  upon  the  creditors  : 
the  reasoning  upon  an  agreement  of  this  sort  being,  that  it  is 
produced  by  the  humanity  and  feeling  of  the  creditors  towards 
the  debtor  ;  but,  if  it  is  competent  to  six  out  of  seven  creditors 
to  obtain  sureties,  even  for  the  same  amount,  the  seventh  is 
imposed  upon ;  as,  instead  of  having  the  evidence  of  the  other 
six,  that  the  act,  which  he  is  about  to  do,  is  reasonable,  proved 
by  the  same  act  on  their  part,  he  is  circumvented  by  them ; 
obtaining,  as  against  him  from  their  debtor,  an  advantage,  which 
they  will  not  give  him  as  against  themselves.  They  mislead 
that  creditor  into  a  situation,  in  which  their  own  acts  shew  they 
think  it  unreasonable  that  he  should  be  placed.    If  therefore  the 

t  9  B.  E.  32o  (14  Yes.  447).    See  Ex  parte  Elton,  3  B.  B.  84  (3  Yes.  238). 
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petitioners  have  a  security  for  the  same  sum,  that  is  a  stipula-   Sadlek  and 
tion  for  a  value  and  benefit,  of  which  the  other  creditors  are     ^  part^J 
•deprived ;  and  my  present  opinion  is,  that  the  last  case  in  the 
Court  of  King's  Bench  is  right. 

As  to  the  allegation,  that  some  creditors  had  not  signed  the        [  66  j 
agreement,  if  a  creditor  acts  upon  the  agreement,  he  is  bound  as 
much  as  if  he  had  signed ;  and  as  to  the  objection  upon  the 
solvency  of  the  other  parties,  there  is  enough  to  shew,  that  they 
are  all  insolvent  within  the  rule,  stated  in  Ex  parte  KentingtonA 

The  Lord  Chancellor  :  APTil  n» 

The  first  objection  to  this  petition  is,  that  it  is  an  attempt  to 
prove  joint  notes  under  a  separate  commission.  The  answer  is, 
that  there  is  no  joint  estate:  but  the  reply  to  that  is,  that, 
Uiough  there  is  no  joint  estate,  some  of  the  makers  of  these 
notes  are  solvent.  It  is  not  necessary  to  renew  the  discussion 
upon  that  point,  which  occurred  lately  in  the  case  Ex  parte  Ken- 
sington ;  as  I  am  satisfied,  that  there  is  enough  to  shew,  that 
they  were  not  in  circumstances  to  raise  that  question,  that  they 
were  not  solvent. 

The  next  objection  is,  that  these  four  notes,  as  far  as  Holmes 
and  Hogg  were  concerned,  were  a  fraud  upon  those  persons; 
who  were  making  a  composition  with  their  creditors ;  that  they 
were  also  a  fraud  upon  the  creditors;  and  therefore  by  the 
policy  of  the  law  no  person,  who  signed  these  notes,  is  bound  by 
them.  Under  the  circumstances  of  this  case,  I  think,  the  last 
decision  of  the  Court  of  King's  Bench  reaches  it.  The  deed  of 
composition,  speaking  the  language  of  all  the  creditors,  not  only 
to  their  debtor,  but  to  each  other,  is  a  common  declaration,  that 
the  securities,  mentioned  in  that  deed,  are  to  be  taken  in  full 
•discharge  of  their  respective  debts;  and  they  covenant  with 
Holmes  and  Hogg  accordingly,  *that  the  sum,  so  secured,  is  to  [  *57  ] 
be  in  full  satisfaction  and  discharge  of  their  respective  debts ; 
andjthat  without  any  reserve :  each  creditor  releasing  and  dis- 
charging Holmes  and  Hogg  and  each  of  them :  so  that  neither 
they,  nor  their  representatives,  shall  have  any  claim  or  demand, 
Ac.    If  the  transaction  had  stood  upon  this  agreement,  the  effect 

t  9  B.  B.  325. 
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Sadler  and  of  it  would  be  this :  debtors,  meeting  their  creditors ;  and  offer- 

T  AOKROIY 

Ex  pane.1  ^S  a  composition  of  17s.  in  the  pound,  secured  according  to  that 
proposal;  pressing  upon  the  humanity  of  each  creditor;  and 
representing  to  each  individual,  that  every  other  creditor  has- 
acceded  to  that  proposal:  every  creditor,  who  signs,  thereby 
making  the  same  representation. 

It  seems  to  have  been  suggested  to  the  petitioners,  that  the 
execution  of  this  instrument  would  put  an  end  to  the  bills  of 
700/.  and  2002.  then  in  their  possession,  applicable  to  their 
demand;  and  certainly  that  would  have  been  the  effect  of  it. 
They  agreed  therefore  to  give  up  those  securities;  stipulating 
however  to  have  Morgan  and  Thomas  Hogg  as  sureties  for  the 
four  instalments  of  the  composition,  as  well  as  the  security,, 
which  the  other  creditors  were  to  have  for  those  payments.  The 
question  upon  that  is,  first,  whether  the  fact  was  known  to  all 
the  rest  of  the  creditors :  if  it  was  not,  secondly,  as  to  the  conse- 
quence. Those  who  contend,  that  it  was  known  to  all  the 
creditors,  are  bound  to  prove  it ;  and  upon  the  evidence  it  seems, 
that  it  was  not  known  to  all  the  creditors:  that  however,  if 
doubtful,  may  be  the  subject  of  inquiry. 

As  to  the  effect  in  law,  taking  the  fact  not  to  have  been  known 
to  all  the  other  creditors,  I  had,  when  I  first  read  this  petition,. 
a  notion,  which  turns  out  to  be  erroneous ;  that,  if  a  collateral 
security  was  given  only  for  the  same  amount  as  the  general 
[  *58  ]  composition,  that  would  not  *be  a  fraud.  That  was  the  opinion 
of  Lord  Kbnyon  in  Feise  v.  Randall;  t  with  regard  to  which  case 
I  take  the  liberty  of  saying,  in  terms  less  qualified  than  the 
language  of  the  Court  of  King's  Bench  in  Leicester  v.  Rose,\  that, 
the  former  case  is  over-ruled.  The  antecedent  security  makes, 
no  difference.  The  parties  clearly  thought  that  it  did  not ;  con- 
ceiving, that  it  would  be  destroyed  by  the  subsequent  instru- 
ment. They  must  therefore  be  considered,  taking  a  new 
security,  to  all  legal  effect  as  if  they  had  not  an  antecedent, 
security.  Upon  principle,  then,  if  two  creditors  inform  a  third,, 
that  upon  their  view  of  the  justice  and  humanity  of  the  case 
they  are  so  seriously  persuaded,  that  the  other  ought  to  take  the: 
security  of  the  debtor  for  17*.  in  the  pound,  and  to  discharge 

t  6  T.  E.  146.  %  4  East,  372. 
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him  from  the  rest  of  the  demand,  and,  not  only  to  take  his  own  Sadlib  and 

Jackson 
security,  but  not  to  oppress  him  by  requiring  any  other  person      Ex  ^^ 

to  come  under  an  obligation  for  payment,  can  a  clearer  mis- 
representation be  stated,  than  that  at  the  same  instant,  when 
they  are  desiring  that  creditor  to  take  the  security  of  the  debtor 
himself  alone,  they  are  procuring  the  security  of  other  persons 
for  themselves  ?  The  principle  being,  that  in  such  a  transaction 
all  should  deal  upon  equal  terms,  that  creditor  ought  to  be  put 
in  a  situation,  that  would  enable  him  to  require,  that  those  per- 
sons should  become  security  for  him  also :  at  least  the  creditors, 
obtaining  that  security,  ought  not  to  represent,  that  they  are  not 
obtaining  it :  but,  proposing  to  the  other  creditor  to  deal  upon 
equal  terms,  they  ought  to  impart  to  him  all  the  benefit  of  that 
security. 

This  is  therefore  in  principle  a  direct  contradiction  of  the  good 
faith  of  the  transaction.  The  legal  effect  also  of  this  instrument, 
executed,  after  those  notes  were  given,  *is  a  release.  The  case  [  •so  J 
of  Leicester  v.  Rose\  is  a  direct  authority  against  this  petition. 
The  circumstances,  stated  in  the  report  of  that  case,  are  not 
material  to  the  reasoning,  upon  which  it  is  supported.  The 
principle  does  not  rest  upon  those  facts.  The  judgment  of  the 
Court  of  King's  Bench  is  unanimous,  that  the  case  was  brought 
within  the  authorities ;  and,  if  I  may  presume  to  say  so,  they 
decided  right.  I  concur  in  the  doctrine  there  laid  down ;  and 
consequently,  whatever  was  the  intention  of  these  petitioners, 
their  case  appears  to  be  within  the  principle  and  reasoning  of 
that  authority ;  and  their  proof  cannot  be  admitted. 

I  do  not  object,  if  there  is  any  doubt  upon  the  facts,  to  let 

them  put  it  in  some  mode  of  trial.    They  must  make  out,  that 

all  the  creditors  knew  this ;  as  primd  facie  upon  the  instrument 

it  must  be  taken,  that  they  did  not  know  it.    The  point,  as  to 

the  execution  of  the  instrument,  is  not,  whether  they  actually 

signed.    In  this  jurisdiction,  which  is  both  legal  and  equitable, 

&  creditor  who  has  not  signed  may  be  bound,  if  by  any  act  he 

has  assented. 

The  petition  was  dismissed. 

t  4  East,  372. 
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A*?L29-  (15  Veeey,  60-71.) 

Bldon,  L.O.  The  registry  of  a  ship  is  conclusive  evidence  of  the  property  upon  the 

[  60  ]  policy  of  the  Registry  Acts;  even  against  the  claim  of  joint  creditors, 

upon  a  joint  purchase  and  various  acts  of  apparent  joint  ownership. 

Distinction  between  transfers  by  the  act  of  the  parties,  and  by  opera- 
tion of  law. 

Effect  of  a  public  registry  upon  the  order  and  disposition  clause  in 
the  Bankruptcy  Acts.    (On  this  point  see  Colonial  Bank  v.  Whinney 
(1886)  11  App.  Ca.  426,  56  L.  J.  Ch.  43,  55  L.  T.  362). 
Policy  of  the  Registry  Acts. 

In  April,  1805,  Henry  Cooke  and  John  Herbert,  partners,  as 
merchants  in  London,  contracted  to  purchase  the  ship  Euphrates, 
employed  in  the  service  of  the  East  India  Company,  for  20,0002. ; 
and  accordingly  in  May  or  June  they  accepted  eleven  bills  of 
exchange,  drawn  by  Messrs.  Clay,  the  owners  of  the  ship,  to  that 
amount ;  and,  as  a  collateral  security,  Cooke  and  Herbert,  being 
each  possessed  of  five  sixteenth  shares  of  the  ship  Devonshire,  by 
bill  of  sale,  dated  the  22nd  of  June,  1805,  severally  assigned 
their  shares  of  that  ship  and  the  policies  of  insurance,  effected 
by  them  on  such  shares;  by  a  defeasance  of  the  same  date, 
reciting  the  purchase  of  the  Euphrates,  as  made  by  Cooke  and 
Herbert,  and  declaring  those  policies  to  be  for  further  securing 
the  20,000Z.    Philip  Herbert,  the  brother  of  John,  agreed  with 
his  brother  and  Cooke  to  purchase  one  fourth  of  the  ship ;  and 
accordingly  a  bill  of  sale  of  one  fourth  was  made  to  Philip  Her- 
bert ;  who  gave  security  to  Cooke  and  Herbert  for  the  price  of 
one  fourth  of  the  ship  and  her  outfit.    A  bill  of  sale  of  the  re- 
maining three  fourths  was  made  to  Cooke  alone ;  and  the  usual 
indorsements  were  made  on  the  certificate  of  registry  under  the 
Begistry  Acts;!  declaring,  that  Messrs.  Clay  had  sold  three 
fourths  of  the  ship  to  Cooke,  and  one  fourth  to  Philip  Herbert. 

The  ship  was  taken  up  by  the  East  India  Company ;  and  her 

outfit,  amounting  to  7,672Z.  6«.  lOd.  was  furnished  by  Cooke  and 

[  *6l  ]       Herbert  jointly ;  and  insurance  was  made  *by  them  jointly  on 

three  fourths  of  the  ship,  as  their  joint  property;  the  shares 

t  See  note  to  Curtis  v.  Perry,  6         X  Stat.  26  Geo.  III.  c.  60 ;  stat. 
B.  E.  28.— O.  A.  S.  34  Geo.  EH.  c.  68  (since  repealed). 
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were  treated  in  their  partnership  books  as  their  partnership  pro-  yallop, 
perty;  their  commission,  as  managing  owners,  was  debited  to  BxParte- 
the  ship  in  their  partnership  books ;  and  every  act  was  done, 
short  of  an  actual  conveyance  and  registration  in  their  names, 
which  could  mark  those  three  fourths  of  the  ship  as  the  joint 
property  of  Cooke  and  Herbert.  On  the  8th  of  July,  1805,  a  new 
register  was  taken  out  by  Cooke  and  Philip  Herbert ;  and  they 
were  declared  to  be  the  owners,  and  Philip  Herbert  the  master. 
Cooke  after  the  departure  of  the  ship  made  over  by  bill  of  sale 
several  small  shares  as  a  security  for  separate  debts  of  himself 
and  joint  debts  of  Cooke  and  Herbert.  In  December,  1805,  a 
joint  commission  of  bankruptcy  issued  against  Cooke  and  John 
Herbert.  Their  acceptances  on  account  of  the  purchase-money 
of  the  ship  had  been  paid,  to  the  extent  of  7,500Z.  The  sum  of 
12,500Z.  remaining  due  to  Messrs.  Clay,  was  claimed  as  a  debt 
against  the  joint  estate  of  Cooke  and  Herbert.  The  assignees 
sold  the  three  fourths  of  the  ship  for  7,1752. 

The  petition  was  presented  by  a  joint  creditor  of  Cooke  and 
Herbert ;  praying  an  application  of  the  three  fourths  of  the  ship, 
and  the  produce,  as  their  joint  property. 

Mr.  Richards,  and  Mr.  Owen,  in  support  of  the  petition : 

The  question  upon  this  petition  is,  whether  the  interest  in  this 
drip  must  under  the  Registry  Acts  be  considered  as  separate 
property  to  the  prejudice    of   the    separate    creditors.      The 
principle,  upon  which  the  Registry  *Acts  were  framed,  cannot  be       C  *62  I 
affected  by  treating  this  as  joint  property.    The  case  of  Curtis  v. 
Perry  \  contains  many  circumstances,  that  are  not  to  be  found  in 
this  case :  first,  Mr.  Chiswell,  being  a  Member  of  Parliament, 
could  not  hold  an  interest  in  such  a  concern  :  and  a  claim  under 
him  could  no  more  be  admitted  in  a  court  of  equity  than  a  bill 
for  a  reconveyance  of  a  qualification  for  a  seat  in  Parliament. 
Nantes,  the  other  partner,  when  he  became  a  bankrupt,  was  the 
sole  owner  in  every  point  of  view.    This  is  a  dry  case,  that  has 
never  been  decided ;  involving  a  question,  which,  as  it  did  not 
'    arise  in  that  case,  your  Lordship  anxiously  avoided ;  a  convey- 
ance of  a  ship  to  one  partner;  paid  for  by  the  joint  effects: 

t  6  B.  B.  28  (6  Yes.  739). 
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Yallop,  dealt  with  as  joint  property ;  so  as  to  be  within  the  statute  of 
x  *****'  James  I. ;  +  and  being  joint  property  to  all  intents  and  purposes, 
except  in  the  view  of  the  law,  with  reference  to  these  Acts  of 
Parliament.  The  Legislature  has  not  in  either  of  these  Acta 
intimated,  that  cases  of  this  sort  may  not  exist.  Whatever  may 
have  passed  between  the  partners,  whatever  object  they  may 
have  had,  either  to  press  upon  the  joint  creditors,  or  to  serve  any 
private  convenience  of  their  own,  the  joint  creditors  are,  as 
against  them,  entitled  to  say,  this  is  joint  property ;  and  conse- 
quently as  against  their  separate  creditors. 

Sir  Samuel  Romilly,  Mr.  Cooke  and  Mr.  William  David  Gar* 
row  for  the  separate  creditors  : 

[  6S  ]  *    *    If  this  case  is  not  within  the  Act  of  Parliament,  it  is  a 

dead  letter ;  and  can  have  no  operation.  It  will  never  be  neces- 
sary to  register  the  real  owner,  if  the  persons  registered  become 
trustees  upon  the  doctrine  of  implied  trusts,  for  those,  who  agree 
to  be  the  owners.    *    *    * 

[  64  ]  Mr.  Richards,  in  reply : 

This  case  is  perfectly  new  in  circumstances;  and  is  not 
touched  by  the  principle,  upon  which  Curtis  v.  Perry  X  was 
[  65  ]  decided.  *  *  These  acts  must  be  considered  as  capable  of 
forming  a  trust  by  operation  of  law ;  according  to  the  distinction, 
taken  in  the  judgment  of  that  case;  and  such  cases,  as  in  the 
instance  of  executors  and  assignees,  are  necessarily  not  within 
the  statute.    *    *    * 

The  Lobd  Chancellor  : 

Upon  every  view  of  this  case,  as  it  appears  to  me,  a  judgment, 
that  this  interest  in  a  ship  should  be  taken  as  joint  property,  if 
the  question  arose  in  a  contest  between  the  partners  themselves, 
[  *6G  ]  would  destroy  the  whole  effect  *of  these  Acts  of  Parliament.  The 
consideration  having  been  paid  by  bills,  making  them  both  liable, 
those  bills,  when  paid,  are  evidence,  but  no  more  than  evidence, 

t  Stat.  21  Jac.  I.  c.  19,  s.  11 ;  6         \  6  E.  B.  28. 
Geo.  IV.  c.  16,  s.  72. 
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that  the  money,  which  formed  the  consideration  for  that  pur-  Yallop, 
chase,  was  joint  property.  Though  it  is  not  necessarily  so,  I  will  Ex  P"1** 
take  that  as  a  clear  fact.  The  partnership  property  therefore 
having  purchased  this  interest  in  the  ship,  the  bill  of  sale  was 
made,  as  it  must  be  taken,  with  the  consent  of  both  parties,  to 
one  of  them  only ;  and  the  registry  was  made  in  the  name  of  one ; 
which  also  must  be  taken  to  be  with  the  consent  of  both :  the 
petition  not  suggesting  the  contrary.  The  registry  could  not 
have  been  granted  without  an  affidavit  by  Cooke,  that  he  was  the 
sole  owner ;  and  the  fair  conclusion  is,  that  Herbert  knew  what 
was  done. 

These  two  Acts  of  Parliament  t  were  drawn  upon  this  policy ; 
that  it  is  for  the  public  interest  to  secure  evidence  of  the  title  to 
a  ship  from  her  origin  to  the  moment,  in  which  you  look  back  to 
her  history;  how  far  throughout  her  existence  she  has  been 
British-built,  and  British-owned;  and  it  is  obvious,  that,  if, 
where  the  title  arises  by  act  of  the  parties,  the  doctrine  of  implied 
trust  in  this  Court  is  to  be  applied,  the  whole  policy  of  these 
Acts  may  be  defeated ;  as  neutrals  may  have  interests  in  a  ship, 
partly  British-owned ;  and  the  means  of  enforcing  the  Navigation 
Laws  depend  upon  knowing  from  time  to  time,  who  are  the 
owners,  and  whether  the  ship  is  British-owned,  and  British- 
built.  Upon  that  the  Legislature  will  not  be  content  with  any 
other  evidence  than  the  registry ;  and  requires  the  great  variety 
of  things,  prescribed  by  these  Acts.  They  go  so  far  as  to  declare, 
that  notwithstanding  any  transfer,  any  sale,  or  any  contract,  if 
the  purpose  is  not  executed  in  the  mode  and  form  prescribed  by 
the  *Act,  it  shall  be  void  to  all  intents  and  purposes.  The  [*67 
consequence,  established  by  positive  and  repeated  decisions,  is, 
that  upon  a  contract  for  the  purchase  of  a  ship,  which  it  may  be 
supposed  might  have  been  executed  without  public  mischief, 
though  by  force  of  that  contract  and  by  operation  of  law  the 
purchaser  would  be  the  owner  in  equity  from  the  moment  of  the 
purchase,  and  the  vendor  from  that  moment  would  be  devested 
of  all  interest,  yet  it  is  decided,  that  these  Acts  are  so  imperative, 
that,  if  they  rest  upon  the  contract,  it  cannot  be  said  of  a  ship, 
as  of  an  estate,  that  by  operation  of  law,  and  by  force  of  the 

t  Stat.  26  Geo.  IH.  c.  60;  etat.  34  Geo.  III.  c.  68. 
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Yallop,  contract!  the  ownership  is  changed ;  and  if  the  money  had  been 
Ex  parte.  ^^  ^q  decision  would  be  upon  the  same  principle ;  and  it  must 
be  recovered  by  another  form  of  proceeding.  There  is  no  doubt 
also,  that,  if  the  person,  contracting  for  the  purchase,  had  taken 
possession  and  effected  insurances,  and  afterwards  brought  an 
action  upon  the  policy,  averring,  that  the  interest  in  the  ship  was 
in  him,  though  I  agree  with  Lord  Ellbnborough  in  Robertson  v. 
French, \  that  it  is  sufficient  primd  facie  to  shew,  that  he  dealt  as 
owner,  yet,  if  it  appeared  in  the  course  of  the  examination  of 
witnesses,  that  he  was  entitled  only  under  an  equitable  contract, 
under  those  circumstances  a  court  of  law  would  say,  the  averment 
was  not  made  out  by  the  evidence. 

In  that  view  the  case  of  Camden  v.  Andersont  appeared  to  me 
an  extremely  strong  and  weighty  decision.    It  is  clear,  that  in  an 
action  upon  a  policy  of  insurance  a  court  of  law  takes  notice  of 
the  doctrine  of  trusts ;  holding,  that  the  trustee  has  in  respect  of 
the  legal  interest  an  insurable  interest ;  as  it  was  always  held, 
that  the  cestui*  que  trust  has  in  respect  of  the  equitable  interest ; 
[  *68  ]       and  [it]  is  not  to  be  disputed,  that  Lord  Eenyon,  who  at  that  *time 
presided  in  the  Court  of  King's  Bench,  knew  as  well  as  any  judge 
who  ever  sat  in  Westminster  Hall,  that  previously  to  these  Acts 
of  Parliament,  if  a  partnership  of  four  had  bought  a  ship  in  the 
names  of  one  or  two  of  them,  or  a  stranger,  advancing  their 
money,  they  would  in  equity  have  been  the  owners  of  that  ship : 
yet  his  Lordship  held  clearly  in  that  case,  that,  the  four  partners, 
who  had  agreed,  that  two  of  them  should  be  the  visible  owners 
upon  the  bill  of  sale  and  the  registry,  declaring  in  that  action  as 
four  joint  owners,  could  not  be  heard  in  a  court  of  justice  against 
the  positive  terms  of  the  Act  of  Parliament  to  give  a  representa- 
tion of  the  title,  different  from  that,  which  they  had  held  out  by 
the  registry  and  the  affidavits ;  and  though,  as  among  the  four, 
all  equity  and  justice  required,  that  the  ship,  and  therefore  the 
proceeds  of  the  policy  of  insurance,  should  be  considered  as 
partnership  effects,  those  plaintiffs  were  not  permitted  to  recover. 
That  has  never  been  altered  by  any  subsequent  decision  of  the 
Court  of  King's  Bench. 
There  is  a  wide  difference  between  title,  set  up  under  the 

t  7  B*  R  535  (4  East,  130).  t  5  T.  E.  709. 
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contract  of  the  parties,  and  under  the  operation  of  law,  or  the  yallop, 
act  of  God ;  and  that  is  authorized  by  a  fair  construction  of  the  Ex  parte* 
Act  of  Parliament.  Speaking  of  transfers  it  could  not  be  intended 
to  apply  to  transfers,  that  could  not  be  carried  through  in  the 
mode,  and  by  the  means,  prescribed  :  the  transfer,  for  instance, 
from  a  testator  to  his  executors ;  or  the  transfer  to  assignees  in 
bankruptcy.  The  next  of  kin,  or  residuary  legatees,  take  by 
operation  of  law ;  not  under  a  contract  for  transfer,  capable  of 
being  carried  into  execution  in  the  mode  prescribed.  A  transfer 
of  that  description  therefore  is  not  that  species  of  transfer,  the 
regulation  of  which  was  in  the  contemplation  of  the  Legislature : 
but  if  the  transfer  is  of  that  species,  which  was  the  subject  of 
regulation,  the  Legislature  expects  obedience  from  all  parties, 
♦contending  for  interests  and  title  under  such  acts  of  transfer.  [  *G9  ] 

The  argument  of  the  joint  creditors  must  go  to  this  extent ; 
that,  if  these  partners  had  not  purchased  this  interest  in  the  ship 
in  the  name  of  one  of  themselves,  a  circumstance  not  material, 
but  a  stranger  had  made  the  purchase,  advancing  the  money  of 
the  partners,  and  they  had  permitted  the  bill  of  sale  to  be  made 
in  his  name,  he  swearing,  that  he  was  the  sole  owner,  and  the 
registry  being  made  by  him  as  such,  as  the  partnership  advanced 
the  money,  therefore,  notwithstanding  all  this  parliamentary 
regulation,  upon  principles  of  public  policy,  with  regard  to  the 
mode,  in  which  for  the  benefit  of  the  public  that  property  was  to 
be  acquired,  they  are  to  be  considered  the  owners;  as  if  the 
subject  of  the  contract  had  been  an  estate.  That  is  directly 
inconsistent  with  the  Act  of  Parliament ;  and  if  it  could  prevail, 
instead  of  securing  the  evidence,  which  the  public  was  intended 
to  have,  how  far  the  ship  through  every  period  of  her  existence 
was  British-owned,  and  British-built,  it  would  be  the  easiest 
thing  to  cover  the  ownership  of  neutrals  and  enemies,  without  a 
possibility  of  detection  by  means  of  the  Act ;  which  was  intended 
to  furnish  decisive  and  incontrovertible  evidence  of  those  facts. 

This  part  of  the  case  therefore  is  against  this  claim.  The 
creditors  have  no  other  interest  than  the  bankrupt,  as  far  as  these 
Acts  go.  They  come  simply  as  joint  creditors ;  not  as  having 
any  lien  for  repairs,  or  necessaries,  furnished  to  the  ship ;  and 
joint  creditors  operate  their  remedies  upon  the  equity,  that 
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Yallop,      partner  has  against  partner :  not  by  their  own  rights :  not  as 

Ex  parte,     joying  any  lien  by  themselves ;  but  through  the  equity  of  one 
partner  to  have  a  distribution.    If  therefore  Herbert  himself  could 

[  *70  ]  not  *have  claim,  the  creditors  cannot  claim  under  the  statute  of 
James,  t 

The  case  of  Curtis  v.  Perry,  though  it  does  not  rule  this  case, 
furnishes  a  strong  intimation  of  my  opinion,  that  the  distinction 
between  trusts  by  operation  of  law,  unconnected  with  acts  of  the 
persons,  claiming  interests,  and  trusts,  in  a  sense  perhaps  by 
operation  of  law,  but  arising  out  of  the  acts  of  the  parties,  not 
regulated  by  the  Act  of  Parliament,  is  founded  in  principle.  As 
that  was  a  most  important  case,  and  the  first  of  the  class,  I  took 
a  more  enlarged  view  of  it  than  was  necessary  for  the  decision ; 
and  with  a  view  to  the  application  of  the  principle  to  future  cases, 
I  entered  into  the  consideration  of  the  circumstances  of  ChiswelTs 
conduct ;  as  proving,  not  only,  that  the  directions  of  the  Act  of 
Parliament  had  not  been  observed,  but  farther,  that  he  was 
pressed  by  motives  resulting  from  his  particular  situation,  to 
take  care,  that  the  Act  should  not  be  observed  ;  and  to  hold  out 
studiously  to  the  world,  that  it  had  not  been  observed ;  and  that 
he  was  not  to  be  considered  the  owner  of  those  ships.  Two 
principles  therefore  stood  in  his  way :  first,  that  he  had  broken  in 
upon  the  policy  of  the  Act  of  Parliament ;  and  could  not  be 
permitted  to  say,  he  had  property  of  this  nature,  not  subject  to 
the  regulations  of  the  Act ;  and  farther,  that  he  had  done  so  for 
the  purpose  of  defeating  another  law  ;  meaning  to  hold  himself 
out  not  to  be  owner  of  those  ships ;  as  they  were  bound  by 
contracts,  of  which  he,  being  a  Member  of  Parliament,  could  not 
have  the  benefit.  Under  those  circumstances  it  could  not 
possibly  be  contended,  that  he  had  that  character  of  owner,  which 
for  his  own  private  and  fraudulent  purpose  he  had  disclaimed. 

I  *7i  |  The  object  of  *those  inquiries  was  to  ascertain,  how  far  he  had 
acted  in  that  character;  and  the  result  was,  that,  instead  of 
actually  interposing,  he  anxiously  withdrew  from  the  apparent 
ownership. 

Upon  the  first  question,  made  by  this  petition,  whether  by  the 
manner,  in  which  this  ship  was  dealt  with,  it  is  partnership 

t  Stat  21  Jac.  I.  c.  19,  s.  11. 


vol.x.]  1808.    CH.    15  VESEY,  71.  31 

property,  my  opinion  is,  that  no  such  dealing  in  the  partnership      Yallop, 

could  possibly  make  it  partnership  property,  as  between  the     BxParte- 

partners ;  as  that  would  be  a  direct  infringement  of  the  Act  of 

Parliament.     A  distinct  question  is,  whether,  though  it  cannot  be 

so  taken  as  between  the  partners  themselves,  the  ship,  if  dealt 

with  in  that  manner,  ought  not  upon  the  statute  of  King  James 

to  be  considered  as  partnership  property  ;  whether  it  was  so  held, 

that  the  joint  creditors  can  say,  it  was  partnership  property 

before  the  bankruptcy ;  or,  on  the  other  hand,  the  title  being  of 

a  public,  registered,  nature,  that  public  registry  must  not  decide, 

as  among  all  mankind,  where  the  property  is.    My  opinion  is, 

that  the  registry  is  the  evidence  of  the  property ;  and  must  be 

taken  to  be  the  evidence  of  it  even  among  the  creditors. 

Upon  every  ground  therefore  this  petition  must  be  dismissed. 
At  the  same  time  in  this  case  also  I  shall  not  refuse  liberty  to  file 
a  bill ;  if  they  think  fit. 


LEIGH  v.  LEIGH,  f  isos. 

(15  Vesey,  92—112.)  Feb.  1. 

May  9. 

Devise  to  the  devisor's  sister  A.,  then  unmarried,  for  life;  with  

remainders  to  her  first  and  other  sons  in  tail  male ;  to  her  daughters  Eldon,  L.C. 
in  tail,  as  tenants  in  common;  to  his  sister  B.,  then  married,  for  life,  Thompson, B. 
and  to  her  first  and  other  sons  in  tail:  remainder  to  the  first  and  nearest  ' 

of  his  kindred  being  male  and  of  his  name  and  blood,  that  shall  be         [  92  1 
Hying  at  the  determination  of  the  estates  before  devised,  and  to  the 
heirs  of  his  body. 

A  person,  claiming  under  the  last  limitation,  must  be  of  the  name,  as 
well  as  the  blood ;  and  the  qualification  as  to  the  name  is  not  satisfied 
by  having  the  name,  taken  by  the  King's  license,  previous  to  the 
determination  of  the  preceding  estates. 

Construction  of  the  description  "proximo  de  sanguine.39 

The  bill  in  this  cause  stated  the  will  of  Lord  Leigh,  dated  the 
11th  of  May,  1767 ;  devising  all  his  estates,  subject  as  to  part  to 
a  term  of  five  hundred  years,  to  his  sister  Mary  Leigh  for  her 
life ;  with  remainder  to  her  first  and  other  sons  in  tail  male ; 
remainder  to  her  daughters  in  tail  general,  as  tenants  in  common ; 
remainder  to  his  sister  Ann  Hachet  for  her  life ;  remainder  to 
her  first  and  other  sons  in  tail ;  with  a  limitation  in  remainder 

t  In  re  Roberts  (1881)  19  Gh.  D.  520. 
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Leigh       in  these  words :  "  Unto  the  first  and  nearest  of  my  kindred  being 
Leigh.      male  and  of  my  name  and  blood  thai  shall  be  living  at  the  de- 
termination of  the  several  estates  herein  before  devised  and  to  the* 
heirs  of  his  body  lawfully  begotten." 

The  bill  farther  stated  the  death  of  Lord  Leigh  in  the  year 
1786,  and  of  Mary  Leigh  in  June,  1806,  without  issue :  Ann 
Hachet  having  died  in  her  lifetime  without  issue ;  and  that  at 
the  time  of  the  death  of  Mrs.  Leigh  the  plaintiff  was  and  is  the 
first  and  nearest  of  kindred,  being  male,  of  the  name  and  blood  of 
[  *93  ]  the  testator,  ^living  at  the  death  of  the  said  Mary  Leigh ;  and  that, 
being  the  son  of  John  Smith,  Esq.  he  had  on  the  8th  of  April, 
1802,  obtained  his  Majesty's  license,  that  he  and  his  issue  might 
assume  and  take  and  use  the  surname  of  Leigh,  instead  of  that 
of  Smith,  which  surname  of  Leigh  he  has  ever  since  assumed, 
taken  and  used. 

The  bill  prayed  an  account  of  the  rents  and  profits  of  the 
estates,  formerly  belonging  to  Lord  Leigh,  and  comprised  in  the 
term  of  five  hundred  years,  and  that  the  trustee  of  the  term  may 
assign  it  to  the  plaintiff ;  and  deliver  up  to  him  all  deeds  and 
writings  respecting  it. 
To  this  bill  a  demurrer  was  put  in. 

Sir  Samuel  Romilly,  Mr.  Trower,  and  Mr.  East,  in  support 
of  the  demurrer.    *    *    * 

Mr.  Richards,  Mr.  Leach,  and  Mr.  William  Agar  for  the 
defendant. 

Sir  Samuel  Romilly  in  reply. 

[The  arguments  of  counsel  and  the  principal  cases  cited  by 
them  are  referred  to  in  the  opinion  of  Lawrence,  J.] 


)  102] 


MayiK      Lawrence,  J.  having  stated  the  case,  delivered  the  following 

opinion : 

The  demurrer  to  this  bill,  admitting  the  facts,  stated  in  it,  has 
raised  the  questions ;  upon  which  your  Lordship  has  been  pleased 
to  call  upon  us  for  our  assistance;  which  were,  whether  it  be  not 
necessary,  that  the  person,  entitled  under  the  devise  in  question, 
should  be  both  of  the  blood  and  name  of  the  testator ;  and,  if  it 
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be,  whether  the  being  of  his  name  is  satisfied  by  the  plaintiffs       Leiqh 
having  assumed  the  name  of  Leigh  by  his  Majesty's  licence ;       lei'gie. 
in  answering  which  the  only  inquiry  to  be  made  is,  what  was 
the  intent  of  the  testator ;  and  whom  did  he  mean  to  describe  by 
the  words  he  has  used. 

Though  the  plaintiff,  by  taking  the  name  of  Leigh,  may  have  [  103  ] 
brought  himself  within  the  letter  of  the  will,  yet  the  demurrer 
does  not  admit,  as  was  said  in  argument,  that  he  answers  the 
description  in  the  will;  for  that  will  depend  on  whether  the 
plaintiff  comes  within  the  meaning  of  the  words ;  as  they  have 
been  used  by  the  testator ;  and,  though  it  be  true,  that,  if  that 
meaning  be  ascertained,  no  reasoning  from  supposed  cases  can 
induce  the  Court  to  put  a  different  construction  upon  the  will, 
but  can  only  lead  to  a  conclusion,  that  the  testator  did  not  see 
all  the  consequences  of  the  disposition,  he  may  have  made,  yet 
in  endeavouring  to  ascertain  the  meaning  of  a  testator,  the 
absurdities,  improbabilities,  and  inconsistencies,  which  may  arise 
out  of  cases,  falling  within  one  construction,  or  another,  have  con- 
stantly been  attended  to,  with  a  view  of  ascertaining  such  meaning. 

In  the  course  of  the  argument  it  was  stated  at  the  bar,  and  I 
think  justly,  that  the  testator  in  requiring  the  remainder-man  to 
be  of  his  name  could  only  have  one  of  two  objects  in  his  view : 
viz.  either  that  of  continuing  his  estate  in  the  name  of  Leigh 
from  attachment  to  it,  by  inducing  those,  who  from  time  to  time 
might  answer  the  other  descriptions  in  his  will,  to  assume  that 
name,  and  thereby  to  complete  in  themselves  the  whole  descrip- 
tion, which  he  willed  the  remainder-man  should  answer;  or 
else,  that  of  adding  to  the  circumstances,  he  had  before  required 
of  the  remainder-man,  a  farther  character,  independent  of  any 
act  of  his  own :  and  which  could  only  belong  to  him  in  conse- 
quence of  his  descent  from  the  same  stock  with  the  testator  ;  with 
a  view  of  excluding  all  of  that  stock,  who  might  not  have  that 
additional  character  belonging  to  them. 

In  order  to  ascertain,  whether  the  first  of  these  two  objects 
was  that,  which  the  testator  had  in  his  view,  the  *situation  and      [  •104  ] 
circumstances  of  his  family  at  the  time  of  making  his  will  have 
great  weight.    He  does  not  appear  to  have  had  any  very  near 
relations  but  his  two  sisters ;  for  how  near  a  cousin,  Mr.  Graven 

r.b. — vol.  x.  D 
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Lbiqh  was,  does  not  appear ;  one  of  his  sisters  was  single ;  and  the 
Leigh.  other  married  to  a  gentleman  of  the  name  of  Hachet.  These 
sisters  in  different  degrees  were  the  immediate  objects  of  his 
bounty ;  and  were  with  their  children  the  only  persons,  whom  in 
the  disposition  of  his  real  estates  he  can  be  said  to  have  distinctly 
contemplated.  To  his  sisters  he  gave  estates  for  life,  and  to 
the  sons  and  daughters  of  the  one  and  the  sons  of  the  other 
he  gave  estates  tail,  without  any  reference  whatever  to  his  own 
name. 

From  these  limitations  in  his  will  it  has  been  argued,  and  I 
think  truly,  that  his  requiring  the  name  of  Leigh  of  the  remainder- 
man could  not  proceed  from  any  anxiety  about  the  continuance 
of  his  name ;   as  such  anxiety  is  perfectly  inconsistent  with  a 
disposition,  which,  if  his  estate  followed  the  first  limitations  of  his 
will,  in  the  family  of  either  of  his  sisters,  (as  at  the  time  of 
making  his  will  it  was  likely  to  do)  would  occasion  an  immediate 
disuse  of  his  name  during  the  lives  of  both  his  sisters ;  if  the 
single  one  should  marry :  (an  event  he  certainly  contemplated) ; 
and  during  the  lives  of  the  issue  male  and  female  of  the  one,  and 
of  the  issue  male  of  the  other ;  if  they  should  have  such  issue ; 
and  a  disuse  of  the  name  for  ever ;  if  the  remainder  in  question 
should  be  barred  by  any  of  those,  to  whom  the  estate  was  limited 
in  tail.    Had  an  attachment  to  his  name  been  his  motive,  the 
natural  thing  for  the  testator  to  have  required  would  have  been 
the  continued  and  uninterrupted  use  of  it  by  all  those,  to  whom 
he  had  limited  his  estate ;  and  his  not  requiring  it  of  his  sisters 
and  their  issue,  but  expecting  it  from  a  remote  remainder-man, 
is  not,  I  think,  satisfactorily  accounted  for,  from  a  supposition, 
[  *ios  ]     .  that  they  would  have  felt  *the  value  of  the  limitations  in  their 
favor  lessened  by  their  being  called  on  to  bear  the  name  of  their 
ancestors ;  and  the  extinction  of  the  name  for  generations,  and 
possibly  for  ever,  is  not  to  be  reconciled  with  any  solicitude  in 
the  testator  to  preserve  it ;  and  therefore  an  attachment  to  his 
name  does  not  appear  to  me  the  reason  of  his  requiring  the 
remainder-man  to  be  of  that  name. 

Another  circumstance,  from  whence  the  same  inference  may 
be  drawn,  is  that  of  the  testator  not  having  taken  the  usual  and 
proper  steps  to  provide,  that  the  first  and  nearest  of  his  kindred 
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should  be  of  the  name  of  Leigh ;  by  making  it  a  condition,  that  Leigh 
he  should  assume  the  name,  if  at  the  determination  of  the  prior  Leigh. 
estates  he  did  not  bear  it ;  for,  whether  the  remainder-man  must 
have  all  the  enumerated  qualifications  to  be  entitled,  or  whether 
he  may  be  entitled,  though  he  be  not  the  first  and  nearest  of  the 
testator's  kindred,  being  male,  provided  he  be  the  first  and 
nearest  of  the  name,  the  consequence  of  not  taking  such  steps 
might  be,  that  the  remainder  might  be  entirely  defeated ;  or  the 
estate  go  to  one,  not  the  first  and  nearest ;  without  any  default 
in  him,  who  might  be  the  first  and  nearest  of  the  testator's 
kindred ;  for,  if  all  the  enumerated  circumstances  must  unite,  an 
infant  of  a  day  old,  who  united  in  himself  every  part  of  the 
♦description,  but  that  of  the  name,  and,  on  account  of  his  recent 
birth,  could  not  assume  the  name,  would  by  his  birth  prevent  the 
remainder  vesting  in  any  other ;  and,  if  the  terms  of  the  limita- 
tion would  carry  the  estate  to  the  first  and  nearest,  who  at  the 
•determination  of  the  prior  estate  might  by  assumption  bear  the 
name,  an  infant  of  the  description  I  have  mentioned  would  lose 
the  estate,  without  any  default  whatever,  by  one  more  remote 
taking  the  name;  and  that  surely  could  not  be  meant  by  the 
testator. 

Another  consequence  would  also  follow  from  the  construction  [  106  ] 
intended  for  by  the  plaintiff :  viz.  that  during  the  continuance 
of  the  prior  estates,  which  might  have  lasted  for  several  genera- 
tions, every  one,  who  was  first  and  nearest  of  kin  to  the  testa- 
tor, being  male,  not  bearing  the  testator's  name,  must  have, 
from  time  to  time,  assumed  the  name  of  Leigh ;  to  qualify  him- 
self to  take,  in  case  the  prior  estates  should  determine,  while  he 
answered  the  description  required;  although  the  persons,  so 
■qualifying  themselves,  could  be  continually  liable  to  be  dis- 
appointed by  the  births  of  others,  who  would  be  prior  and 
nearer ;  by  whatever  rule  that  proximity  should  be  traced :  if  by 
the  rules,  which  regulate  the  descent  of  real  estates,  by  the  sons 
of  females  of  nearer  degree ;  as  would  happen  by  the  daughter 
of  an  elder  brother  having  a  son  ;  who  would,  according  to  the 
rules  of  inheritance,  be  preferred  to  a  cousin ;  who  might  before 
the  son's  birth  have  assumed  the  name :  or,  if  the  next  of  kin  is 
to  be  looked  for  by  the  rules  of  the  civil  law,  the  same  thing 

D  2 


36  1808.    CH.    15  VESEY,  106—107.  [R.B- 

Leigh       would  happen,  if  the  son  of  a  female  should  be  nearer  in  blood 
Leigh.       than  a  cousin,  who  might  have  assumed  the  name ;  as  would  be 
the  case,  if  a  second  cousin  were  to  assume  the  name,  and  a 
female  first  cousin  should  afterwards  have  a  son. 

If  any  rational  construction  can  be  put  on  this  devise,  I  think,, 
it  cannot  be  supposed,  that  the  testator  meant  so  idle  a  thing  as. 
to  induce  his  relations  prospectively  to  take  his  name,  when  it 
might  benefit  none  of  them ;  as  the  prior  estates  might  never 
determine,  so  as  to  give  effect  to  the  remainder ;  and,  if  it  should 
take  place,  might  occasion  a  frequent  assumption  of  the  name  to 
become  vain  and  nugatory;  and  on  these  grounds  I  conceive, 
that  the  testator  did  not  mean,  that  the  person,  to  take  in 
remainder,  should  be  one,  who,  in  order  to  answer  and  complete 
[  *107  ]  the  description  in  the  will,  might  assume  his  name :  *but  that, 
when  he  spoke  of  the  first  and  nearest  of  his  kindred,  being  of 
his  name,  he  meant,  that  he  should  be  one,  whose  family  name- 
was  Leigh ;  according  to  the  opinion  of  the  House  of  Lords  in 
Barlow  v.  Bateman\  and  of  Lord  Hardwickb  in  the  cases,  put  by 
him  by  way  of  illustration  in  Pyot  v.  Pyot  ;J  and  this  I  think  wiH 
appear,  if  effect  be  given  to  the  several  expressions,  used  by  the 
testator. 

By  the  will  the  person,  to  take  the  remainder,  is  to  have  these 
several  qualifications :  viz.  he  is  to  be  the  first  and  nearest  of 
his  kindred :  the  person  must  be  a  male :  he  must  be  of  his 
name  and  of  his  blood.  The  three  first  circumstances,  those  of 
his  being  first  and  nearest  of  the  testator's  kindred  and  a  male, 
need  not  for  the  purpose  of  the  present  question  be  considered  ► 
It  will  be  sufficient  to  attend  to  the  two  last. 

In  a  general  sense  the  being  of  a  man's  kindred  is  being  of 
his  blood ;  as  the  word  "  consanguinity,"  which  is  the  same 
as  "  kindred,"  imports;  but  when,  in  addition  to  being  of  his 
kindred,  a  testator  requires,  that  the  object  of  his  bounty  shall 
be  of  "  his  blood,"  he  must  be  understood  as  speaking  of  that 
blood,  which  with  some  propriety  may  be  called  his;  namely 
that,  which  in  tracing  an  heir  is  considered  as  the  blood  of  the 
most  dignity  and  worth.  Such  in  this  case  is  the  blood  of  the 
Leighs  in  contradiction  to  that  of  any  other  of  the  testator's 

t  3  P.  Wms.  65  ;  4  Br.  P.  C.  191.  J  1  Yes.  Sen.  333. 
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ancestors.  When  therefore  he  required,  that  the  remainder-  Leigh 
man  should  be  of  his  blood,  in  addition  to  his  being  of  his  Leigh. 
.kindred,  his  object  was,  as  I  conceive,  to  ascertain,  that  stock 
or  family,  to  which  the  devisee  should  belong ;  and  that  the 
word  "  blood,"  as  used  by  the  testator,  must  have  the  same 
sense  given  to  it,  as  was  given  by  Lord  Hardwicke  in  Pyot  v. 
JPyot  +  to  the  words  "  of  the  name  of  the  Pyots." 

The  next  thing  to  be  considered  is,  what  did  the  testator       [  103  ] 
mean  by  requiring,  that  the  remainder-man  should  be  of  his 
name  ;  and  I  do  not  think,  that  this  testator  by  the  words  "  of 
my  name  "  meant  the  stock  or  family  of  Leigh ;  for  according 
to  the  common  rule  of  interpretation,  which  requires,  especially 
in  wills,  that  every  word  shall  have  some  effect  given  to  it, 
if  it  may  be,  and  none  rejected,  or  considered  as  tautologous, 
if  a  distinct  and  consistent  meaning  can  be  put  upon  it,  the 
testator  must  be  taken  to   have  intended  something   beyond 
what  was  expressed  and  contained  in  the  other  words,  which 
he  had  used ;  and,  I  think,  a  very  obvious  meaning  may  be  put 
upon  the  word  "  name "  different  from,  and  consistent  with, 
that,  which,  I  think,  belongs  to  the  word  "  blood ;  "  and  that  it 
must  be  understood  as  intended  to  exclude  the  female  line  of 
the  stock  or  family  of  the  Leighs ;  which  stock  he  may  be 
understood  as  marking  with  the  word  "  blood,"  and  as  intended 
to  narrow  the  number  of  persons  of  that  family  or  stock,  from 
.among  whom  a  remainder-man  was  to  be  sought  for ;  by  re- 
quiring, that  the  family  name  of  such  person  should  be  Leigh ; 
or,  in  other  words,  that  he  should  be  a  person  having  the  name 
of  Leigh  from  his  agnation  to  the  testator ;  thereby  excluding 
.any  person,  who  could  only  claim  to  be  of  kin  with  the  testator 
by  descent  from  a  female  of  his  family. 

If  the  plaintiff  does  not  fall  within  the  description  in  the 
will,  it  will  not  be  necessary  to  consider,  what  relation  of  the 
testator  would  fall  within  it ;  or  to  inquire,  whether  any  thing 
different  was  meant  by  the  word  "first"  from  what  was 
intended  by  the  word  "  nearest."  Had  the  word  "  first "  only 
been  used,  possibly  it  might  be  held  to  have  been  the 
intent  of  the  testator,  that  the  remainder  should  go  to  such 

t  1  Ves.  Sen.  335. 
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Leigh       person,  as  would  take  the  estate,  if  it  had  descended  to  the 

fa 

Leigh,  testator  in  tail  male  *from  his  eldest  known  ancestor  of  the 
I"  *109  ]  name  of  Leigh  ;  and  possibly  if  the  word  "  nearest "  only  had 
been  used,  the  same  interpretation  might  be  put  upon  this, 
devise ;  according  to  the  sense,  which  in  the  cases,  referred  to 
in  the  Touchstone,  t  mentioned  by  Mr.  Agar,  has  been  put  upon 
the  words  proximo  de  sanguine.  But  if  the  words  "  first  and 
nearest "  cannot  be  interpreted  as  meaning  the  same  thing,  viz. 
the  first  in  a  course  of  descent,  and  it  should  happen,  that  there 
is  no  person  of  his  name  and  blood,  who  unites  in  himself  the 
circumstances  of  being  the  first  and  nearest  of  the  testator's, 
kindred,  the  devise  may  be  void  for  want  of  a  person  to  take,, 
answering  the  description  in  the  will :  but  if  there  be  such 
person,  who  is  also  a  male,  and  whose  name,  being  Leigh,  is- 
referable  to  his  descent  from  a  common  ancestor  with  the 
testator,  no  difficulty  will  arise  from  the  use  of  both  these 
expressions.  However  it  will  be  time  enough  to  consider  such 
points,  when  some  person  shall  claim  the  estate,  who  may  derive 
the  name  of  Leigh  from  his  ancestors  :  but  with  respect  to  the 
present  plaintiff  my  opinion,  which  I  submit  with  deference  to» 
your  Lordship,  is,  that  the  person  to  take  under  the  devise  in 
question  must  be  both  of  the  testator's  blood  and  name ;  and 
that  the  plaintiff,  having  assumed  the  name  of  Leigh  in  pur- 
suance of  his  Majesty's  licence,  does  not  satisfy  the  words  of 
the  will ;  which  require,  that  the  person  to  take  in  remainder,, 
after  the  determination  of  the  estates,  limited  to  his  sisters  and 
their  issue,  should  be  of  his,  the  testator's,  name ;  and  I  am  of 
opinion  the  demurrer  should  be  allowed. 

Thompson,  B. : 

The  question  upon  the  facts,  stated  by  this  bill,  and  admitted 
[  *iio  ]  by  the  demurrer,  is,  whether  the  plaintiff  is  *become  entitled  to« 
the  estate,  devised  under  this  will,  as  answering  the  description^ 
contained  in  that  will.  It  has  been  contended  for  the  plaintiff,, 
that  the  fact,  set  forth  by  the  bill,  that  he  has  assumed  the 
name  of  Leigh  by  his  Majesty's  licence,  is  sufficient  to  satisfy 
that  part  of  the  description ;   which  in  the  event,  that  has. 

t  Shep.  Touch.  436. 
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happened,  requires  him  to  be  of  the  name,  as  well  as  to  possess  Lbioh 
the  other  requisites  of  being  the  first  and  nearest  of  his  kindred,  Leigh. 
being  male.  Upon  the  best  consideration,  that  I  can  give  this 
case,  I  do  not  conceive,  that  the  plaintiff  upon  his  own  statement 
has  made  out  a  title  under  this  will.  The  meaning  of  this  will 
I  conceive  to  be,  that  the  person,  who  is  to  take  in  default  of  the 
preceding  limitations,  should  be  one,  who  could  make  himself 
out  to  be  the  first  and  nearest  of  the  testator's  kindred,  being 
male,  and  of  his  name  and  blood ;  possessing  that  name  by 
inheritance,  if  it  may  be  so  expressed,  from  the  common 
ancestor ;  and  not  merely  assuming  it ;  though  by  his  Majesty's 
licence.  The  testator  has  not  imposed  any  condition  upon  his 
first  and  nearest  of  kindred,  being  male,  that  he  shall  take  the 
name  of  Leigh ;  nor  does  any  anxiety  to  perpetuate  the  name 
with  the  possession  of  the  estate  appear ;  as  in  the  devise  to  his 
sisters  and  their  issue  there  is  no  provision,  requiring  them  or 
their  issue  to  take  the  name :  nor  does  he  use  the  name,  as 
connected  with  his  devisees,  until  the  clause  in  question ;  which 
is  not  to  operate,  until  the  period,  which  he  contemplated,  the 
deaths  of  both  his  sisters,  and  the  failure  of  the  issue  of  one, 
generally,  and  of  the  issue  male  of  the  other,  should  arrive. 

Some  of  the  cases  cited  appear  very  material.  The  case  of 
Pyot  v.  Pyot  t  was  a  disposition  by  will  in  a  certain  event  of  real 
and  personal  estate  to  the  testatrix's  "nearest  relation  of  the  [  *in  ] 
name  of  "  the  Fyots : "  so  it  appears  in  the  Register's  book ; 
which  I  have  examined ;  and  not  "  of  Pyot."  Lord  Hardwickb 
says,  a  person  of  nearer  relation,  but  originally  of  another  name, 
changing  it  to  Pyot  by  Act  of  Parliament,  would  not  come 
within  the  description ;  and,  though  in  the  contemplation  of 
that  case  his  Lordship  admitted,  that  sisters,  who  at  the  date  of 
the  will  were  of  that  name,  and  had  afterwards  married,  and  a 
sister,  who  had  before  that  time  changed  her  name  by  marriage, 
should  share,  he  did  so  under  an  express  declaration,  that  the 
term  "  relation  "  is  nomen  coUectivum:  that  the  testatrix  intended 
the  same  stock  :  the  name  there  standing  for  the  stock  ;  and  it 
appears  by  the  Register's  book,  that  those  persons  and  the 
testatrix  were  both  descended  from  the  common  ancestor.    At 

t  1  Yes.  Sen.  335. 
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Leigh  the  conclusion  of  his  judgment  Lord  Habdwicee  refers  to  a  case 
Leigh.  m  the  House  of  Lords  ;  where  the  House  of  Lords  held,  that  a 
voluntary  change  of  name  was  not  a  performance  of  the  con- 
dition to  marry  a  person  of  the  testator's  name.  That  case  is 
Barlow  v.  Bateman :  t  a  decision,  which  completely  warrants  the 
proposition,  that  a  devise  upon  condition  of  marrying  a  man  of 
a  particular  name  is  not  satisfied  by  marrying  a  man,  who 
voluntarily  changes  his  name.  That  case  is  stronger  than  this  ; 
as  there  no  connection  of  blood  was  required  :  she  might  choose 
from  the  world  at  large  any  man,  who  bore  that  name. 

Upon  the  whole  of  this  case  I  have  only  to  conclude  with  my 
humble  advice  to  your  Lordship,  that  the  plaintiff  upon  his  own 
statement  is  not  within  the  whole  of  that  description,  which  ho 
ought  to  have ;  in  order  to  sustain  the  character  of  a  person, 
entitled  to  these  estates  under  this  decree  in  the  events,  that  have 
happened. 

[  112  ]       The  Lord  Chancellor  : 

It  is  unnecessary  for  me  to  attempt,  what  would  be  of  no  use 
to  the  bar,  to  repeat,  in  terms  not  so  apt  to  express  them,  the 
grounds  upon  which  my  own  opinion  is  formed.  I  shall  be 
content  to  acknowledge  my  obligation  to  the  learned  Judges,  and 
simply  to  state,  that  the  advice  which  I  have  received,  confirms 
the  opinion  I  had  upon  first  reading  this  bill ;  and  which  through- 
out the  argument  has  never  varied. 

Therefore,  without  farther  detaining  the  Judges,  I  shall  merely 
say,  that  the  title,  stated  by  this  bill,  is  not  one  which  proves, 
that  the  plaintiff  answers  the  description  required  by  the  will ; 
and  consequently  my  judgment  is,  that  this  demurrer  must  be 
allowed. 

t  3  P.  Wins.  65 ;  4  Br.  P.  C.  194. 
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WALKER  v.  SHORE.  isos. 

(15  Vesey,  122—126.)  JfayZ*. 

Bequest  of  the  produce  of  the  sale  of  a  copyhold  estate  to  A.  the  wife  of  El  don,  L.C. 
23.  for  life;  and  after  her  death  to  divide  the  principal  among  the  children  [  122  ] 
of  B.  and  C.  equally ;  and  of  the  testator's  reversionary  interest  in  Bank 
Stock  on  the  death  of  D.  if  in  his  name  at  his  decease,  and  if  not,  at 
D.'s  death,  equally  among  the  same  children.  Vested  interests  in  all 
the  children;  comprising  those  who  died,  and  those  who  came  into 
existence  after  the  death  of  the  testator,  and  during  the  lives  of  tho 
tenants  for  life. 

The  interest  of  small  legacies  ordered  to  be  paid  to  tho  mother,  for 
maintenance,  upon  her  affidavit,  that  the  father  was  abroad  in  very 
embarrassed  circumstances. 

Felix  Vaughan,  being  seised  to  him  and  his  heirs,  according 
to  the  custom  of  the  manor  of  Tottenham,  of  one  undivided 
fourth-part  of  copyhold  premises,  which  he  had  surrendered  to 
the  use  of  his  will,  and  being  entitled,  among  other  personal 
estate,  to  a  reversionary  interest  in  2,000Z.  Bank  Stock,  after 
the  death  of  Mary  Baker,  by  his  will,  dated  the  25th  of  May, 
1798,  after  certain  legacies,  made  the  following  disposition : 

"I  leave  all  that  my  copyhold  ground-rent  in  Tottenham 
Court  Boad  to  my  executors  upon  trust  that  they  shall  at  such 
time  and  in  such  manner  as  they  shall  think  proper  (their 
receipt  to  be  a  sufficient  discharge  to  any  purchaser  or  pur- 
chasers thereof)  make  sale  thereof ;  and  place  the  money  arising 
from  such  sale  upon  such  securities  as  they  shall  think  proper ; 
and  to  pay  and  apply  the  dividends  and  produce  thereof  to  the 
sole  and  separate  use  of  Jane  Walker  (wife  of  Thomas  Walker, 
of  Manchester)  for  and  during  her  natural  life  independent  of 
her  present  or  any  future  husband,  his  debts  or  engagements : 
and  after  her  decease  to  divide  the  principal  money  arising  from 
such  sale  amongst  the  children  of  the  said  Thomas  and  Bichard 
Walker  share  and  share  alike ;  and  I  also  leave  to  my  executors 
all  that  2,0001.  capital  Bank  Stock  reverting  to  me  on  the  death 
of  Mrs.  Mary  Baker  upon  trust  to  make  sale  thereof  in  case  the 
same  shall  be  in  my  name  at  my  decease  and  if  not  as  soon  as 
the  said  *Mary  Baker  shall  die  at  the  discretion  of  my  executors  [  *123  ] 
and  to  apply  the  money  arising  from  the  sale  thereof  or  the  said 
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Walkeb      stock  itself  equally  amongst  the  children  of  the  said  Thomas 

Shore.       Walker  and  Bichard  Walker." 

The  testator  died  in  1799.  Mary  Baker  afterwards  died^ 
Hannah,  the  wife  of  Thomas  Walker,  by  mistake  in  the  will 
called  Jane,  was  still  living.  At  the  death  of  the  testator  there 
were  six  children  of  Thomas  Walker ;  of  whom  one  died  since 
the  death  of  the  testator ;  having  attained  the  age  of  twenty-one, 
and  assigned  her  interest  in  the  trust  funds  under  the  will  to  her 
father  Thomas  Walker.  There  were  also  at  the  death  of  the 
testator  six  children  of  Bichard  Walker ;  and  since  the  death  of 
the  testator,  but  before  the  death  of  Mary  Baker,  Bichard 
Walker  had  another  child  born,  Felix  Walker.  William  Walker r 
one  of  the  children  of  Bichard  Walker,  died  in  1804 ;  and  his. 
father  was  his  administrator. 

The  bill  was  filed  by  Thomas  Walker,  and  the  surviving  chil- 
dren of  Thomas  and  Bichard  Walker,  except  Felix,  against  the 
executors  of  Yaughan,  the  testator,  and  against  Bichard  Walker 
and  Felix  Walker ;  praying,  that  the  plaintiffs  may  be  declared 
entitled  together  with  Bichard  Walker,  as  the  only  children,  and 
the  representative  of  the  deceased  child,  who  were  living  at  the 
death  of  the  testator,  to  one  twelfth  part,  respectively,  of  the 
fund,  produced  by  the  Bank  Annuities,  and  of  the  money  here- 
after to  arise  from  the  sale  of  the  copyhold  estate ;  and  for  an 
allowance  for  maintenance  of  the  infants  out  of  the  interest  of 
their  shares. 
It  was  admitted  at  the  bar,  and  by  the  Lord  Chancellor,  that 

[  *124  ]  children,  who  died  during  the  lives  of  Hannah  *Walker  and 
Mary  Baker,  took  vested  interests,  transmissible  to  their  repre- 
sentatives ;  according  to  De  Visme  v.  Mello,  t  and  many  other  cases* 

Sir  Samuel  RomiUy  and  Mr.  Phillimore,  for  the  plaintiffs : 

Felix  Walker,  a  child  born  after  the  death  of  the  testator,  is 
not  entitled  to  share  under  this  will.  There  are  two  circum- 
stances, taking  this  out  of  the  general  rule.  The  testator  clearly 
intended  to  give  to  the  same  persons  the  produce  of  the  copy- 
hold estate  and  of  the  Bank  Stock :  yet  it  must  be  contended 
against  the  plaintiffs,  that  different  persons  are  to  take  them ;  as. 

t  1  Br.  C.  C.  537. 
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they  are  to  be  distributed  upon  the  deaths  of  different  persons.  Walker 
There  is  but  one  mode  of  giving  this  property  to  the  same  per-  shore. 
sons ;  and  that  is  by  giving  it  to  those,  who  were  living  at  the  death 
of  the  testator.  Another  circumstance  is,  that,  as  to  the  Bank 
Stock,  this  is  not  a  case,  in  which  the  testator  has  himself  given 
an  estate  for  life,  and  then  the  reversionary  interest :  he  has  not 
himself  created  any  interest,  by  which  the  vesting  is  to  be  post- 
poned :  but  this  is  a  reversionary  interest,  which  he  previously 
had,  and  gives  to  the  children  of  the  two  persons  named. 

Mr.  Martin  and  Mr.  Wingfield,  for  the  defendants : 

This  case  falls  within  the  general  rule,  that  the  property  is  to 
be  distributed  among  all  the  objects,  who  shall  have  come  into 
existence  before  the  death  of  the  tenant  for  life.  The  same  sort 
of  disposition  would  not  suit  the  different  interests  to  be  had  in 
the  two  subjects :  an  absolute,  vested,  estate  in  the  copyhold ;  a 
reversionary  *interest  only  in  the  stock.  To  that  difference  of  [  *125  ] 
interest,  not  to  any  different  intention,  is  to  be  attributed  the 
distribution  of  the  one  fund  immediately  upon  the  death  of  Mary 
Baker. 

The  Lord  Chancellor  : 

The  construction,  which  I  am  obliged  to  make  in  this  case, 
may  break  in  upon  the  actual  intention  of  the  testator.  I 
believe,  he  intended,  that  the  same  persons  should  take  both 
these  funds  :  yet  it  seems  impossible  upon  fair  judicial  construc- 
tion not  to  apply  to  the  fund,  which  is  to  be  distributed  upon 
the  death  of  Mary  Baker,  the  rule,  that  must  be  applied  to  the 
copyhold  estate ;  which  is  directly  within  the  principle,  upon 
which  the  rule  is  founded ;  that  as  many  persons  are  to  be  com- 
prehended, as  may  be,  by  looking  to  the  period  of  distribution. 
The  testator  probably  meant  children  at  his  own  death:  yet 
upon  the  authorities  the  will  must  be  construed  to  mean  such  as 
should  come  into  existence  before  the  period  of  distribution ;  a 
rule,  that  is  not  to  be  shaken  unless  a  time  of  distribution  is  ex- 
pressly provided ;  excluding  all,  who  may  afterwards  come  into 
existence :  not  that  the  Court  would  not  be  inclined  to  compre- 
hend them ;  but  that  the  instant  any  of  the  children  are  to  take 
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the  Court  must  decide,  what  children  are  to  take  that,  which  is 
to  be  distributed  among  them.t 

As  to  the  Bank  Stock,  considering  the  rule,  I  think  the  dis- 
tinction too  thin,  that  the  interest  for  life  is  not  the  gift  of  the 
testator  himself.  By  that  clause  the  testator  appears  to  me  to 
say,  that,  if  the  trustees  could  at  his  death  apply  the  stock,  or 
the  money,  produced  by  the  *sale  of  it,  as  they  could  not,  if 
Mary  Baker  was  living,  they  were  to  apply  it  at  that  time  ;  but 
if  by  her  surviving  him  they  could  not  then  apply  the  fund,  the 
period  of  distribution  must  in  that  instance  also  take  in  this 

after-born  child. 

The  decree  accordingly  declared  the  defendant 

Felix  Walker  entitled  to  a  thirteenth  share 

of  the  funds  under  the  will. 

Sir  Samuel  Romilly  applied  for  maintenance  of  the  children 
of  Richard  Walker  upon  the  affidavit  of  their  mother,  that  her 
husband  was  in  Sicily  in  very  embarrassed  circumstances  :  the 
share  of  each  child  not  exceeding  800/.  The  interest  was 
accordingly  directed  to  be  paid  to  their  mother,  and  applied  for 
maintenance  until  farther  order. 


1808. 
June  23. 

ELDON,  L.C. 
[138] 


CKOCKFOKD   v.   ALEXANDER. 

(15  Vesey,  138—139.) 

Injunction  against  catting  timber  in  the  case  of  trespass :  viz.  by  a 
person,  having  got  possession  under  articles  to  purchase. 

Distinction  between  waste  and  trespass,  or  destruction ;  where  there 
is  no  privity. 

Writ  of  eetrepement  to  prevent  repetition  of  waste. 

The  plaintiff  having  contracted  to  sell  an  estate  to  the  defen- 
dant, the  latter  obtained  possession  from  the  tenant ;  and  began 
to  cut  timber ;  upon  which  the  bill  was  filed,  and  a  motion 
made,  for  an  injunction. 

Mr.  Cuttcn,  in  support  of  the  motion,  observed,  that  this 
was  a  case  of  trespass. 

+  Ante,  Gilbert  Y.Boorman,  8  B.E.  Lord  St.  John,  7  R.  R.  366  (10  Ves. 
137(11    Ves.    238);     Whitbread   v.      152). 
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The  Lord  Chancellor:  Cbockfobu 

Although  at  law  this  defendant  is  a  trespasser,  he  is  in  equity  Alexander. 
by  the  effect  of  the  contract  the  owner  of  this  estate ;  having 
taken  possession  under  the  contract ;  and  the  vendor  is  in  the 
situation  of  an  equitable  mortgagee.  This  Court  has  occasion- 
ally granted  an  injunction  in  cases  of  trespass  as  well  as  waste ; 
and,  having  thought  much  upon  this  subject,  I  will  grant  this 
protection  against  cutting  timber,  until  the  power  of  the  Court 
to  grant  the  injunction  against  trespass  shall  be  fully  discussed. 
Lord  Thurlow  refused  the  injunction  in  this  case :  a  man,  pos- 
sessed of  two  fields,  demised  one,  with  the  mines  under  it :  the 
lessee  found  his  way,  working  under  ground,  to  the  mines  under 
the  other  field,  which  was  not  demised :  Lord  Thurlow  held 
that  to  be  trespass,  not  waste ;  and  did  not  grant  the  injunction. 
There  are  however  several  cases,  furnishing  principles  by  analogy. 
In  Lord  Byron* 8  caset  it  was  destruction,  not  waste :  there 
being  no  privity  between  Lord  Byron  and  the  persons,  who  had 
the  mills.  There  is  no  difference  between  destruction,  *and  [  *130  ] 
trespass,  where  there  is  no  privity  of  estate  ;  and  at  law  the  writ 
of  Estrepement  may  be  had  to  prevent  repetition  of  waste.  I 
have  therefore  ventured  to  grant  an  injunction  in  trespass  ;  and 
this  defendant  will  find  it  very  difficult  to  maintain,  that  he  can 
use  his  legal  character  of  trespasser,  in  order  to  enable  himself 
to  commit  what  is  absolute  destruction. 

The  order  for  the  injunction  teas  made. 
t  Rohinton  y.  Tard  Byron,  1  Br.  C.  C.  588. 
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1808  STEVENS  v.  BAGWELL.f 

Jan.  25,  26,  (15  Vesey,  139—156.) 

27. 
Awl  5#  Probate  of  the  will  of  a  married  woman,  limited  to  her  power,  "by  the 

assent  of  her  husband,  with  respect  to  any  beneficial  interest. 

Rolls  Cimrt.  Assignment  to  Navy  agents  of  part  of  the  subject  of  a  prize  suit, 

Grant,  M.R.  then  depending,  void;   amounting  to  champerty:  viz.  the  unlawful 

f  139  I  maintenance  of  a  suit  in  consideration  of  a  bargain  for  part  of  the 

thing,  or  some  profit  out  of  it;   which  is  not  confined  to  courts  of 

common  law. 

No  interest  completely  vested  in  prize  before  condemnation :  but  upon 

condemnation  it  is  considered  the  property  of  the  captor  from  the  time 

of  the  capture. 

William  Stevens  by  his  will,  dated  the  28th  of  December, 
1776,  gave  to  his  brother  Thomas  Stevens  one  quarter  of  the 
residue  of  his  estate  and  effects:   *to  the  plaintiffs  Lawrence 

f  *140  1 

William  Stevens  and  Sarah  Burt,  then  Stevens,  one  other 
quarter,  to  be  divided  between  them,  share  and  share  alike, 
when  they  should  severally  attain  the  age  of  twenty-one ;  or  to 
the  survivor  of  them ;  but,  if  both  should  die  under  that  age, 
the  testator  gave  the  said  quarter  to  his  brother  Thomas  Stevens ; 
and  all  the  rest  and  residue  of  his  estate  and  effects  he  gave  to 
his  sister  Sarah  Fearce,  then  the  wife  of  Bichard  Fearce ;  and 
appointed  her  his  executrix. 

The  testator  died  in  December,  1782.  In  July,  1781,  having 
been  appointed  commander  of  his  Majesty's  sloop  The  Nymph, 
he  was  concerned  in  the  capture  of  the  Dutch  Fort  Chinsurah  in 
the  East  Indies.  A  suit  in  the  Admiralty  Court,  upon  the 
legality  of  that  capture,  and  the  distribution  of  the  prize  money, 
was  depending  at  the  time  of  the  deaths  of  the  testator  Lieu- 
tenant Stevens  and  of  Bichard  and  Sarah  Fearce. 

Marsh  and  Greed,  agents  for  the  captors,  executed  a  bond 
dated  the  19th  of  December,  1788,  in  the  penal  sum  of  10,000Z.  ; 
reciting  an  agreement  by  them,  in  consideration  of  having  one 
fifth  part  of  the  money,  that  might  be  recovered  for  William 
Stevens's  share,  to  indemnify  Bichard  and  Sarah  Pearce  from 
all  costs  and  charges,  that  they  might  be  liable  to  pay  on 
account  of  any  suit  or  appeals  that  might  be  brought,  carried  on, 

t  Noble  v.  Willock  (1873-5)  L.  E.  591,  42  L.  J.  Ch.  681,  29  L.T.  N.  S. 
S  Ch.  778  (see  p.  790),  7  H.  L.  58o,      194. 
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or  prosecuted,  touching  the  said  prize  money;  if  such  prize  Stevekh 
money  should  not  be  recovered ;  and  reciting  an  assignment  to  Bagwell. 
Marsh  and  Creed,  their  executors,  &c.  of  the  same  date,  by 
Richard  and  Sarah  Pearce,  of  one  fifth  part  of  all  such  prize 
money,  &c.  that  was,  or  should,  or  might  become,  due  to  the 
■estate  of  William  Stevens ;  with  condition  to  be  void,  if  Marsh 
and  Creed,  their  heirs,  executors,  &c.  should  indemnify  Richard 
and  Sarah  Pearce,  their  heirs,  executors,  &c.  and  also  the  *estate  C  *ul  3 
and  effects  of  William  Stevens,  from  payment  on  account  of  any 
action,  &c;  and,  in  case  Marsh  and  Creed  should  recover  or 
receive  such  prize  money,  within  thirty  days  to  account  for  and 
pay  unto  the  said  Richard  Pearce  and  Sarah,  his  wife,  their 
executors,  administrators,  or  assigns,  or  such  person  or  persons 
as  should  then  be  the  legal  representative  or  representatives  as 
to  the  personal  estate  of  the  said  William  Stevens,  four  fifths  of 
all  such  sums  as  should  be  recovered,  &c. 

Thomas  Stevens  died  in  December,  1787  ;  having  by  his  will, 
reciting  his  expectation  of  receiving  a  considerable  sum  under  the 
will  of  his  late  brother,  in  case  such  sum  should  be  received  by  his 
executors,  disposed  of  it  between  the  plaintiffs  Stevens  and  Burt. 

Richard  Pearce  by  his  will,  dated  the  23rd  of  January,  1789, 
after  giving  some  legacies,  bequeathed  the  rest  and  residue  of 
his  monies  and  securities  for  money  and  all  his  estate  and  effects 
whatsoever  and  wheresoever,  after  payment  of  his  debts,  &c. 
unto  his  wife  Sarah  Pearce,  to  and  for  her  own  use,  benefit  and 
disposal ;  and  in  case  of  her  decease  in  his  life-time,  then  he 
gave  and  bequeathed  all  the  said  residue  of  his  estate  and  effects 
to  the  executors  or  administrators  of  his  said  wife;  and  he 
directed  that  the  same  shall  be  paid,  transferred  and  divided, 
unto  and  amongst  such  person  and  persons,  and  in  such  pro- 
portion, manner,  and  form,  as  his  said  wife  by  her  last  will 
and  testament  in  writing,  or  any  writing,  purporting  to  be  her 
last  will  and  testament,  and  to  be  executed  by  her  either  in  his 
life-time  or  after  his  decease,  should  give,  direct,  or  appoint,  the 
same  :  it  being  his  will  and  intention,  that,  in  case  his  said  wife 
should  die  in  his  life-time,  or  before  he  should  alter  his  said 
will,  then  that  the  residue  of  his  estate  and  effects,  to  her  there- 
by given,  should  go  unto,  and  be  paid  and  applied,  *as  his  said      [  *U2  ] 
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Stevexs      wife  should  by  her  will,  or  any  writing,  purporting  to  be  her 
Bagwell.    will*  have  directed  ;  and  he  thereby  authorized  and  empowered 
his  said  wife  in  his  life-time  to  make  any  such  will  for  the  pur- 
poses aforesaid ;  and  he  appointed  Catherine  Pearce,  afterwards. 
Wilkinson,  and  the  defendant  Bagwell  his  executors. 

Eichard  Pearce  died  on  the  28th  of  February,  1789.  His  wife- 
survived  him  only  twelve  hours ;  having  made  her  will,  of  the- 
same  date  with  her  husband's,  and  signed  by  him,  as  an  attest- 
ing witness ;  reciting  his  will ;  and  in  pursuance  of  the  power, 
thereby  given  to  her,  and  all  other  powers,  &c.  as  to  such  worldly 
estate  and  effects,  whereof  she  might  be  entitled  or  possessed  at 
the  time  of  her  decease,  or  over  which  she  had  any  disposing 
power,  she  gave,  directed  and  disposed,  thereof,  after  bequeath- 
ing various  pecuniary  legacies,  in  the  following  manner  : 

"  As  to  all  the  rest,  residue  and  remainder,  of  my  estate  and 
effects,  whatsoever  and  wheresoever,  and  of  what  nature,  kind, 
or  quality  soever,  whereof  I  may  be  possessed,  interested,  or  en- 
titled unto  at  the  time  of  my  decease,  or  over  which  I  have  any 
power  to  dispose  either  by  the  will  of  my  ,said  husband  or  by  or 
under  the  will  of  my  late  brother  William  Stevens,  formerly  a 
Lieutenant  in  his  Majesty's  navy,  but  now  deceased,  and  in 
whose  will  I  am  named  the  residuary  legatee,  or  by  any  other 
means  whatsoever,  after  payment  of  my  just  debts,  funeral  ex- 
penses, and  the  charges  of  proving  this  my  will,  I  give,  bequeath, 
dispose  and  direct,  the  same  and  every  part  thereof  unto  the 
said  Catherine  Pearce,  her  executors  and  administrators,  to  and 
for  her  and  their  own  use  and  benefit ; "  and  she  appointed 
Catherine  Pearce  and  John  Bagwell  executors.  The  plaintiffs. 
[  *H3  ]  Stevens  and  *Burt,  and  Susannah  Scammell,  deceased,  were  her 
next  of  kin  at  the  time  of  her  death. 

In  March,  1789,  probate  was  granted  of  the  will  of  Sarah 
Pearce ;  but  limited  to  all  the  right,  .title,  and  interest,  of  her 
Sarah  Pearce  in  and  to  the  residue,  which  by  the  will  of  her 
husband  she  had  a  power  to  dispose  of,  and  had  disposed  of  by 
her  said  will  accordingly.  In  May,  1800,  Catherine  Wilkinson, 
formerly  Pearce,  and  Bagwell,  instituted  a  suit  in  the  Ecclesias- 
tical Court  against  the  plaintiffs  in  this  cause,  Stevens  and  Burt, 
and  Susannah  Scammell,  as  next  of  kin  of  Sarah  Pearce ;  citing 
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than  to  Bhew  cause,  why  the  limited  probate  should  not  be     Stetbks 
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revoked,  and  a  general  probate  be  granted ;  but  in  Easter  Term,    Bagwell. 
1801,  a  prohibition  was  granted  by  the  Court  of  King's  Bench  ; 
and  administration  of  the  goods,  &c.  of  Sarah  Pearce,  of  which 
notwithstanding  her  said  will  she  died  intestate,  was,  upon  the 
29th  of  January,  1808,  granted  to  the  plaintiff  Stevens. 

In  January,  1805,  the  limited  probate  was  revoked;  and  a 
more  extended  probate  granted  ;  limited  not  only  to  all  the  right, 
title,  and  interest,  of  Sarah  Pearce  in  the  residue,  under  the 
will  of  her  husband,  but  also  to  the  power,  which  she  had  of 
making  a  testament,  and  appointing  executors  of  the  goods,  &c. 
which  she  had,  as  executrix  of  William  Stevens. 

In  1791  a  decree  of  condemnation  of  the  property  captured  at 
Chinsurah,  was  pronounced  in  the  Court  of  Admiralty,  as  prize  ; 
to  be  distributed  in  such  manner  as  his  Majesty  should  think 
fit ;  which  decree  was,  in  1792,  affirmed  on  appeal. 

In  1798  a  warrant  was  granted  by  the  Commissioners  of  the  [  in  ] 
Treasury  for  payment  of  one  moiety  of  the  proceeds  to  Sir 
Edward  Hughes  and  the  officers  and  crew  of  The  Nymph,  or  to 
their  agents,  lawfully  authorized  and  appointed ;  to  be  distributed 
in  the  established  proportions.  Another  warrant,  dated  the  12th 
of  July,  1796,  ordered  the  payment  to  be  to  the  representatives 
of  Sir  Edward  Hughes  and  to  the  officers  and  crew  of  The  Nymph. 
Under  those  warrants  Bagwell  received  from  Marsh  and  Creed 
four  fifths ;  and  paid  to  the  executors  of  Thomas  Stevens  the 
fourth,  intended  for  him  by  the  will  of  William  Stevens. 

A  third  warrant  of  the  Treasury,  dated  the  17th  of  December, 
1803,  ordered  the  payment,  directed  by  the  former  warrants, 
to  be  made  to  the  representatives  of  Sir  Edward  Hughes,  the 
representatives  of  William  Stevens,  and  the  representatives  of 
such  of  the  officers  and  crew  of  The  Nymph  as  were  deceased, 
conjointly  with  the  survivors ;  to  be  distributed  in  the  manner 
directed  by  the  two  former  warrants. 

The  bill  prayed,  that  the  plaintiffs,  as  the  only  next  of  kin  of 
William  Stevens  and  of  Sarah  Pearce  at  the  determination  of 
the  suit  in  the  Court  of  Admiralty,  and  at  the  time  of  granting 
the  Treasury  warrants,  and  as  the  legatees  in  the  will  of  Thomas 
Stevens  and  Susannah  Scammell,  may  be  declared  entitled  to 
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Stevens     the  whole  of  the  prize-money  of  William  Stevens ;  and  that  the 
Bagwell,    assignment  of  Marsh  and  Creed  may  be  declared  void. 

The  answer  of  Bagwell  submitted,  that  the  administration, 
granted  to  the  plaintiffs,  did  not  comprehend  any  property, 
which  Sarah  Fearce  was  entitled  to  under  the  will  of  William 
Stevens,  but  merely  such  as  she  became  entitled  to  in  her  own 
[  *U6 1  right,  after  the  decease  of  her  *husband ;  and  that  under  the 
extended  probate  the  property  of  William  Stevens  became  vested 
in  the  executors  of  Sarah  Pearce,  for  the  purposes  of  her  will, 
and  not  for  her  next  of  kin. 

Sir  Samuel  RomiUy,  Mr.  Bell,  and  Mr.  GircUestone,  for  the 
plaintiffs : 

The  propositions,  maintained  by  this  bill  are,  1st,  That  the 
representatives,  under  the  warrant,  granted  by  the  Lords  of  the 
Treasury,  were  the  next  of  kin,  entitled  by  the  statute :  2ndly, 
the  moiety  of  the  residue,  taken  by  Sarah  Pearce  under  the  will 
of  her  brother  Lieutenant  Stevens,  was  not  disposed  of  by  her  ; 
and  her  next  of  kin  therefore  are  entitled;  as  in  a  case  of 
intestacy :  Srdly,  that  the  assignment,  obtained  by  the  agents, 
of  a  fifth  part  of  the  prize-money  is  not  a  valid  assignment. 

With  respect  to  the  first  point  Lieutenant  Stevens  was  not 
possessed  of  this  property  even  at  the  time  of  his  death.  He 
had  no  interest,  but  at  the  utmost,  an  expectation,  that  the 
Crown  would  grant  to  him  a  share  of  that,  which  was  vested 
entirely  in  the  Crown :  to  be  received,  as  a  bounty :  not  claimed 
as  a  right.  Until  the  warrant  issued  from  the  Treasury,  there 
was  no  property  any  where  but  in  the  Crown.  Then,  the  con- 
struction of  that  warrant,  to  pay  to  "  the  representatives  "  of 
Lieutenant  Stevens,  must  be,  as  in  the  case  of  Bridge  v.  Abbot,\ 
the  next  of  kin,  at  that  time. 

If  that  should  be  determined  against  the  plaintiffs,  then,  with 
regard  to  the  next  point,  the  Spiritual  Court,  and  the  Court  of 
[  *l*6  ]  King's  Bench,  granting  the  prohibition,  *have  decided,  that  the 
will,  made  by  Mrs.  Pearce,  has  disposed  of,  not  all  her  personal 
estate;  but  only  what  she  had  the  power  by  the  will  of  her 
husband  to  dispose  of;  or  what  she  took  as  executrix  of  her 

t  3  Br.  C.  C.  224. 
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brother.    The  moiety  of  the  residue,  bequeathed  to  her  by  the      Sravmrs 
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will  of  her  brother,  does  not  fall  under  either  of  those  descrip-     baowbll. 
tions.    *    *    She  was  therefore  not  entitled  to  dispose  of  that 
portion  of  the  residue  of  her  brother's  personal  estate,  which  she 
took,  not  as  executrix,  but  absolutely ;  as  her  own  property ;  as 
residuary  legatee. 

Srdly ;  As  to  the  assignment  of  one  fifth  part  of  this  fund  to 
the  agents,  there  is  no  case  precisely  like  this  :  but  it  is  within 
the  general  principle  of  public  policy.  There  is  no  doubt,  that 
a  solicitor,  or  general  manager  and  agent,  would  not  be  permitted 
to  take  from  the  client  an  assignment  of  a  portion  of  the  property 
in  dispute  in  consideration  of  an  indemnity  against  the  costs ; 
and  the  Court  will  regard  with  great  strictness  such  a  transaction 
between  prize-agents,  and  the  persons,  entitled  to  the  prize: 
persons  necessarily  kept  long  in  suspense  ;  and  always  considered 
as  entitled  to  the  peculiar  protection,  not  only  of  courts  of  justice, 
but  of  the  Legislature  also.  A  prize-agent  stands  in  a  con- 
fidential situation;  which  excites  the  greatest  jealousy  of  a 
transaction,  by  which  he  takes  an  assignment  of  any  beneficial 
*interest  from  those  persons,  whose  concerns  are  entrusted  to  [*H7] 
him.  This  appears  a  most  extraordinary  bargain :  for  a  fifth 
of  the  whole  of  this  very  considerable  property:  the  share  of 
Lieutenant  Stevens,  after  all  deductions,  exceeding  20,000Z. : 
the  agents  deducting,  1st,  their  commission,  upon  the  whole, 
to  which  he  was  entitled ;  to  the  amount  of  4,677J. ;  then  their 
bill  for  disbursements,  &c.  6,5122. ;  and  after  those  deductions 
taking  under  this  assignment  of  a  fifth  part  of  the  balance 
4,0922. ;  aware,  that  they  were  acting  for  an  executrix,  entitled 
to  a  moiety  of  the  property.  It  could  not  affect  the  fund  farther 
than  she  was  beneficially  entitled :  but  upon  the  general  principle 
such  a  transaction  cannot  possibly  stand  in  a  court  of  equity. 

Sir  Arthur  Piggott,  Mr.  Alexander,  and  Mr.  Finch;  Mr. 
Richards,  Mr.  Thomson,  and  Mr.  Clason  ;  Mr.  Hart,  and 
Mr.  Raitkby ;  for  the  different  defendants : 

The  last  of  these  three  grants  cannot  affect  the  rights,  acquired 
under  the  two  preceding  grants ;  the  effect  of  which  is,  that  the 
proportion  of  Lieutenant  Stevens  in  this  prize-money  became 
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Stevens     his  personal  assets.    By  the  first  grants  the  power  of  the  Crown 

Bagwell,    was  exhausted ;  except  to  supply  a  defect  in  form ;  to  give  farther 

effect  to  the  grant;  but  a  new  grant,  inconsistent  with  the 

[  148  ]  former,  could  not  be  made.  *  *  Though,  as  against  the 
Crown,  no  legal  interest  passes,  until  the  grant  is  made,  yet, 
when  made,  it  has  relation  to  the  time  of  the  capture.  *  *  * 
2nd.  Upon  the  2nd  point,  that  Sarah  Fearce,  a  married 
woman,  died,  without  having  made  any  will,  except  during  her 
coverture,  and  therefore  intestate,  the  will  she  made  is  a  good 
will  for  the  purpose  of  passing  all  her  interest  under  the  will 
of  her  brother.  By  that  will  she  not  only  executes  the  power, 
given  to  her  by  the  will  of  her  husband ;  but  goes  farther ;  and 

[  *149  ]       to  that  excess  she  has  his  *assent ;  which  is  all,  that  is  required 
to  give  effect  to  the  will  of  a  married  woman.    *    *    * 

Srdly.  As  to  the  transaction  with  the  agents,  this  bill  was 
filed,  after  the  money,  received  from  them,  had  been  distributed. 
*  *  This  is  no  more  than  an  insurance  against  the  con- 
sequences of  a  suit,  considered  hazardous,  in  which  Mr.  and 
Mrs.  Fearce  were  engaged.  The  principle,  protecting  a  client,  is 
confined  to  the  case  of  a  law  agent,  conducting  a  suit ;  who,  having 
the  means  of  throwing  obstacles  in  the  way,  is  strictly  watched  ; 
and  is  not  permitted  to  take  more  than  his  ordinary  fees. 

The  Master  of  the  Bolls  : 

Is  not  this  what  the  law  calls  champerty ;  a  bargain  for  part 
of  the  subject,  for  which  the  parties  are  litigating  in  a  court  of 

justice  ? 

****** 

Sir  Samuel  Romilly,  in  reply.    *    *    * 

A*g.  5.       The  Master  of  the  Bolls  : 

j-  161  j  The  question  in  this  cause  is,  to  whose  benefit  the  grant, 

made  by  the  Crown,  of  the  Chinsurah  prize-money  is  to  enure : 
whether  for  the  benefit  of  the  residuary  legatees  under  the  will 
of  Lieutenant  Stevens,  or  of  his  next  of  kin;  and,  if  for  the 
benefit  of  the  latter,  whether  of  the  next  of  kin  at  the  time  of 
his  death,  or  of  those,  who  answered  that  description  at  the  time 
of  the  grant. 
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The  capture  of  the  fort  of  Chinsurah,  in  July,  1781,  was  made  Stkvbsb 
by  The  Nymph  sloop  of  war,  commanded  by  Lieutenant  Stevens,  baowell. 
under  the  orders  of  Sir  Edward  Hughes,  and  by  a  detachment  [  152  ] 
of  the  East  India  Company's  forces.  If  the  captured  effects 
had,  after  the  death  of  Lieutenant  Stevens,  been  condemned  as 
prize  to  the  captors,  there  can  be  no  doubt,  that  his  share  would 
have  passed  by  his  will ;  as,  though  the  property  was  not  com- 
pletely vested  in  the  captors  until  condemnation,  yet  after  con- 
demnation it  is  by  relation  considered  as  theirs  from  the  time 
of  the  capture.  The  captured  effects  being  condemned  to  the 
Crown,  no  right  to  any  part  of  the  produce  can  accrue  to  any 
one,  except  by  the  gift  of  the  Crown ;  and,  as  Lieutenant  Stevens 
died,  before  any  gift  was  made,  his  will  could  have  no  direct 
operation  upon  the  subject  of  that  gift.  But  the  intention  of 
the  Crown  in  all  cases  of  this  kind  is  to  put  what  is  in  strictness 
matter  of  bounty  upon  the  footing  of  matter  of  right.  The 
service  performed  is  thought  worthy  of  reward ;  and,  though 
the  party  performing  it,  died  before  payment,  the  claim  of  bounty 
from  the  Crown  is  considered  as  transmissible  to  his  representa- 
tives in  the  same  plight  and  condition  as  the  claim  for  wages, 
or  any  other  stipulated  or  legal  remuneration  of  service.  In 
such  cases  the  Crown  never  means  to  exercise  any  kind  of 
judgment  or  selection  with  regard  to  the  persons  to  be  ultimately 
benefited  by  the  gift.  The  representatives,  to  whom  the  Crown 
gives,  are  those,  who  legally  sustain  that  character :  but  the 
gift  is  made  in  augmentation  of  the  estate;  not  by  way  of 
personal  bounty  to  them.  They  take  subject  to  the  same  trusts, 
upon  which  they  would  have  taken  wages,  or  prize-money,  to 
which  the  party,  from  whom  they  claim,  might  have  been  legally 
entitled. 

The  representatives  of  Lieutenant  Stevens  were  therefore 
entitled  to  receive  this  money ;  but  upon  the  same  *  trusts  as  [  #153  ] 
they  would  take  his  general  estate ;  and  this  is  to  be  considered, 
as  if  it  had  been  actually  a  part  of  his  property  at  the  time  of 
his  death.  The  consequence  is,  that  his  residuary  legatees  were 
entitled  to  it. 

As  I  hold  this  to  be  constructively,  and  for  the  purpose  of 
regulating  the  trust  upon  the  grant  of  the  Crown,  his  property 
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Stevens  at  his  death,  it  follows,  that  the  right  to  the  shares  of  those 
Bagwell,  residuary  legatees,  who  died  after  him,  and  before  the  money 
was  received,  must  be  regulated  upon  the  same  principle.  His 
representatives  must  distribute  this  fund  just  as  they  would 
have  been  bound  to  distribute  any  other  money,  legally  due  to 
his  estate,  that  they  might  have  received,  when  this  grant  was 
made :  consequently  the  share  of  Thomas  Stevens  will  be  governed 
by  the  disposition  made  by  his  will. 

A  question  arises  with  regard  to  the  effect  of  this  principle 
as  to  Mrs.  Pearce's  share  of  the  residuary  estate.  It  is  contended 
on  the  one  hand,  that  it  is  to  go  according  to  her  will :  on  the 
other,  that  it  belongs  to  ;her  next  of  kin.  The  Court  considers, 
that  instrument  only,  of  which  probate  has  been  granted,  as  her 
will :  for,  though  formerly  it  was  held,  that  the  will  of  a  married 
woman,  not  only  need  not,  but  ought  not,  to  be  proved,  and  that 
the  probate  was  of  no  authority,  yet  it  is  now  settled,  that  neither 
courts  of  law,  nor  courts  of  equity,  will  act  upon  such  will,  if  it 
has  not  been  first  proved  in  the  Ecclesiastical  Court.  In  Stone 
v.  Forsyth^  Lord  Mansfield  says,  if  the  Ecclesiastical  Court 
will  not  grant  probate,  the  remedy  is  an  appeal  to  the  delegates. 

My  opinion  is,  that  the  will  of  Mrs.  Fearce,  as  proved,  would 
[  *ir>*  ]  not  have  affected  her  share  of  the  actual  residuary  *estate  of 
Lieutenant  Stevens ;  and  consequently  I  cannot  adopt  it  as  the 
rule  for  guiding  the  trust  of  that,  which  I  hold  was  only  con- 
structively part  of  his  residuary  estate.  She  was  married,  when 
her  will  was  made.  Her  husband  had  bequeathed  to  her  all 
the  residue  of  his  property,  and  upon  her  death  to  her  executors ; 
and  empowered  her  to  make  a  will,  or  writing  purporting  to  be 
a  will,  as  to  that  residue.  Mrs.  Fearce,  professing  to  act  upon 
and  under  that  authority,  made  a  will :  but  by  that  will  she 
disposed,  not  only  of  what  her  husband  had  given  to  her,  his 
residuary  estate,  but  also  of  all  the  rest,  residue,  and  remainder, 
of  her  estate  and  effects,  whatsoever  and  wheresoever,  and  of 
what  nature,  kind,  or  quality,  soever,  whereof  she  might  be 
possessed,  &c.  or  over  which  she  had  any  power  to  dispose 
either  by  the  will  of  her  husband,  or  under  the  will  of  her 
brother,  or  by  any  other  means  whatsoever. 

t  Doug.  707. 
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In  March,  1789,  a  limited  probate  of  that  will  was  obtained     Btetkks 
from  the  Spiritual  Court.     The   probate,  which    issued,   was    Bagwell. 
limited  to  the  right,  title,  and  interest  of  her  Sarah  Pearce, 
in  and  to  the  residue,  which  by  the  will  of  her  husband  she 
had  a  power  to  dispose  of,  and  hath  disposed  of  by  her  will 
accordingly. 

It  is  observable,  that  the  Spiritual  Court  take  no  notice  of, 
and  place  no  reliance  upon,  the  circumstance,  upon  which  some 
stress  was  laid  in  the  argument :  viz.  that  her  husband  was  one 
of  the  attesting  witnesses  to  her  will.  They  refer  only  to  the 
authority  she  derived  from  his  will ;  and  limit  the  probate  to 
the  interest  which  she  took  under  that  will.  They  do  not  grant 
the  probate  even  to  the  extent  of  the  nomination,  which  she 
had  made,  of  executors ;  no  notice  is  taken  of  that  nomination. 

Her  executors,  dissatisfied,  as  it  seems,  with  this  limited  [  155  ] 
probate,  applied  for  a  general  probate.  An  application  was 
made  to  the  Court  of  King's  Bench  for  a  prohibition,  t  It  was 
there  held,  that  the  Spiritual  Court  ought  not  to  grant  a  general 
probate  :  but  the  Court  thought,  the  probate  granted  was  more 
limited  than  was  necessary ;  for  they  say  \  that,  as  Mrs.  Pearce, 
besides  what  she  could  dispose  of  by  the  will  of  her  husband, 
to  which  the  limited  probate  is  confined,  had  a  power  to  make  a 
testament,  and  appoint  an  executor,  of  the  goods  she  had  as 
executrix,  to  which  that  probate  does  not  extend,  the  probate, 
to  be  granted  in  this  case,  may  be  more  extensive  than  what  the 
plaintiffs  insist  it  should  be. 

After  that  decision  Lawrence  William  Stevens  applied  to  the 
Ecclesiastical  Court  for  the  administration  of  such  of  the  effects 
of  Mrs.  Pearce  as  did  not  pass  by  her  will ;  which  was  granted. 
He  applied  also  for  administration  to  the  estate  of  William 
Stevens  with  the  will  annexed;  contending,  that  in  the  event, 
which  had  happened,  William  Stevens  had  now  no  personal 
representative.  This  demand  was  resisted  by  the  executors  of 
Mrs.  Pearce ;  and  their  proctor  denies,  that  there  is  not  now 
any  representative  of  William  Stevens ;  as  his  said  party,  viz. 
the  executors  of  Mrs.  Pearce's  will,  are  at  present  the  personal 
representatives  of  William  Stevens. 

f  Scammell  y.  Wilkinson,  2  East,  552.  J  2  East,  548. 
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Stevens  After  much  pleading  and  contention,  the  sentence  rejected  the 
Bagwell,  petition  of  the  proctor  for  Lawrence  William  Stevens ;  praying 
administration  to  Lieutenant  Stevens's  will;  and  made  this 
addition  to  the  former  probate  of  Mrs.  Pearce's  will :  viz.  so  far 
as  respected  the  power  she  had  of  making  a  testament  and 
appointing  executors.  As  to  William  Stevens  the  Court  of 
[  *166  ]  King's  Bench  thought,  *the  power  of  continuing  the  representa- 
tion vested  in  her  by  law  without  any  authority  from  her 
husband ;  and  to  that  power  the  Ecclesiastical  Court  refer ;  for 
her  husband  had  not  professed  to  give  it  to  her. 

My  opinion  is,  that  this  will  of  her's  had  no  operation  whatso- 
ever, except  to  pass  what  she  took  under  her  husband's  will,  and 
to  transmit  the  representation  to  William  Stevens  to  her  own 
executors :  that  is,  it  passed  the  legal  rights,  but  not  the  bene- 
ficial interest  she  had  under  that  will,  as  residuary  legatee.  Her 
right  therefore  in  that  respect  passes,  as  if  she  had  died  totally 
intestate  ;  viz.  to  her  next  of  kin  at  the  time  of  her  death ;  and, 
upon  the  principle  I  before  laid  down,  the  same  next  of  kin  are 
entitled  to  that ;  which  I  hold  to  be  constructively  of  the  nature 
of  residuary  estate.  l 

This  disposes  of  all  the  questions ;  except  that  touching  the 
agreement  of  Mr.  and  Mrs.  Fearce  with  Marsh  and  Creed.  I 
expressed  at  the  hearing  my  opinion,  that  the  agreement  was 
void  from  the  beginning ;  as  amounting  to  that  species  of  main- 
tenance, which  is  called  champerty:  viz.  the  unlawful  main- 
tenance of  a  suit  in  consideration  of  a  bargain  for  part  of  the 
thing,  or  some  profit  out  of  it.  In  the  case  of  Wallis  v.  The 
Duke  of  Portland  +  Lord  Loughborough  held,  that  this  offence  is 
not  confined  to  courts  of  common  law.  Independently  of  the 
illegality  of  this  agreement,  the  case  has  not  existed,  in  which 
the  agreement  was  to  take  effect ;  as  the  property  has  not  been 
recovered  in  that  suit.  The  captors  failed :  the  decree  was 
against  them ;  and  the  property  has  been  derived  from  a  dif- 
ferent source,  and  under  a  different  title.  The  right  to  the 
property  therefore  either  way  is  totally  unaffected  by  this  agree- 
ment ;  and  must  be  declared  according  to  the  opinion,  that  I 
have  delivered. 

t  4  R.  E.  78  (3  Yes.  4W). 
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ST.  PAUL  v.  VISCOUNT  DUDLEY  and  WARD.         i**- 

,-    ~               -            v                                                          June  29. 
(15  Vesey,  167—174.)  

Copyhold  premises,  purchased  hy  the  lord,  tenant  for  life  of  tho  Eldon,  L.C. 
manor,  with  remainders  oyer,  taking  the  surrender  to  him  and  his  [  107  ] 
heirs,  merge;  and,  as  parcel,  are  subject  to  the  limitations  of  the 
manor ;  and,  though  under  a  covenant  by  the  purchaser  to  surrender  them 
by  way  of  mortgage  to  the  mortgagee  and  his  heirs,  the  mortgagee 
could  compel  a  re-grant  by  the  remainder-man,  no  re-grant  having  been 
made,  the  general  devisees  of  the  purchaser  have  no  equity. 

John,  late  Viscount  Dudley  and  Ward,  was  under  the  will  of 
his  father  seised  of  the  manors  of  Sedgley  and  Eingswinford  for 
life ;  with  remainders  to  the  devisor's  younger  son,  the  defen- 
dant William  Lord  Dudley  and  Ward,  and  to  his  first  and  other 
sons  in  the  usual  course  of  settlement;  and  the  ultimate 
remainder  to  the  devisor's  right  heirs. 

On  the  30th  of  May,  1775,  in  pursuance  of  an  agreement  by 
John  Lord  Dudley  and  Ward  to  purchase  copyhold  lands, 
situated  within  the  manor  of  Sedgley,  Jonas  Clarke  and  Ann, 
his  wife,  surrendered  to  the  use  of  Lord  Dudley  and  Ward,  his 
heirs  and  assigns,  for  ever. 

By  articles  of  agreement,  dated  the  12th  of  June,  1771), 
Thomas  Newton  covenanted  in  consideration  of  1,500Z.  to  convey 
freehold  lands  within  the  manor  of  Kingswinford,  and  to  sur- 
render copyhold  premises  to  the  use  of  Lord  Dudley  and  Ward, 
his  heirs  and  assigns,  for  ever ;  which  conveyance  and  surrender, 
&c.  were  made  accordingly.  Lord  Dudley  and  Ward  was  never 
admitted  to  the  copyhold  lands  which  he  had  purchased.  *By  [  *168  ] 
indentures,  dated  the  25th  and  26th  of  January,  1781,  he  con- 
veyed freehold  lands,  and  covenanted  to]  surrender  the  copyhold 
premises,  which  he  had  purchased,  within  the  manor  of  Eings- 
winford, to  the  use  of  Jacob  Smith  and  his  heirs ;  to  secure  the 
re-payment  of  8,000Z.,  advanced  by  Smith  ;  subject  to  a  proviso 
for  re-conveying  and  surrendering,  upon  payment  by  Lord 
Dudley  and  Ward,  his  heirs,  executors,  &c.  to  Smith,  his 
executors,  &c. 

Lord  Dudley  and  Ward  by  his  will,  dated  the  6th  of  July, 
1788,  and  duly  attested,  gave  and  devised  all  his  messuages, 
lands,  tenements,  and  hereditaments,  and  real  estate,  of  which 
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St.  Paul     he  was  then  seised,  or  entitled  in  lav  or  equity,  or  had  power  to 

Viboount     dispose  of,  to  the  plaintiffs :  upon  trust  by  sale  or  mortgage  to 

DUWAju>.<uld  pay  his  debts  and  legacies,  and  in  the  mean  time  out  of  the  rents 

and  profits  to  pay  the  interest  of  that  mortgage  debt,  and, 

subject  thereto,  for  the  plaintiff,  his  natural  daughter,  and  her 

children  in  strict  settlement. 

The  testator  John  Lord  Dudley  and  Ward  died  soon  after- 
wards ;  leaving  no  legitimate  issue.  His  brother,  the  defendant 
William  Lord  Dudley  and  Ward,  was  his  heir  at  law.  An 
assignment  of  the  mortgage  of  1801  was  executed  to  Joseph 
Smith ;  reciting,  that  the  copyhold  premises  within  the  manor 
of  Eingswinford  were  never  surrendered;  and  by  deed  poll, 
indorsed  upon  the  mortgage  deed,  it  was  declared,  that  the  sum 
of  8,000/.,  advanced  upon  that  mortgage,  was  the  money  of  the 
plaintiff  Mrs.  St.  Paul,  daughter  of  the  testator  John  Lord 
Dudley  and  Ward;  and  that  Smith's  name  was  used  only  as 
a  trustee.    She  married  in  1803 ;  and  had  one  child. 

The  bill  prayed,  that  the  defendant,  William  Lord  Dudley  and 
Ward,  may  be  declared  a  trustee  for  the  plaintiffs  with  respect 
[  *169  ]  to  the  premises  within  the  said  *manors,  purchased  by  the  late 
lord ;  and  that  he  may  be  decreed  as  lord  of  the  manor,  to  grant ; 
and  may  be  restrained  by  injunction  from  taking  execution 
under  a  judgment  in  ejectment ;  suggesting,  that  the  defendant 
insists,  that  by  the  effect  of  the  surrenders  the  premises  became 
parcel  of  the  manors,  of  which  they  were  respectively  held ;  and 
passed  therewith  to  the  defendant  under  the  will  of  his  father  ; 
and  charging,  that  it  appears  from  the  surrenders  having  been 
made  to  John  Lord  Dudley  and  Ward,  his  heirs  and  assigns, 
that  it  was  his  intention  to  exclude  William  Lord  Dudley  and 
Ward  and  those  in  remainder  and  reversion  from  taking  the 
benefit  thereof ;  and  therefore  the  defendant  is  to  be  considered 
as  a  trustee  for  the  plaintiffs,  the  devisees  in  trust  under  the  will 
of  John  Lord  Dudley  and  Ward ;  insisting,  that  the  covenant, 
entered  into  by  John  Lord  Dudley  and  Ward,  to  surrender  the 
premises  within  the  manor  of  Eingswinford  to  Jacob  Smith,  to 
secure  8f000Z.,  is  to  be  considered  as  equal  to  a  covenant  to 
exercise  his  power  of  re-granting  the  premises,  as  copy- 
holds. 
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Mr.  Richards,  Mr.  Hart,  and  Mr.  Newland,  for  the  plaintiffs :     St.  Paul 


v. 


Lord  Dudley  and  Ward,  tenant  for  life  of  the  manor  of     Viscount 

,  ,  ,  .      Dudley  and 

Sedgley,  with  remainders  over,  having  taken  a  surrender  to  him       Ward. 

and  his  heirs  of  copyhold  premises  within  the  manor,  any  slight 
act  is  sufficient  evidence  of  his  intention  to  pay  the  money  for 
his  own  benefit,  and  keep  the  incumbrance  alive.  It  is  extra- 
ordinary to  suppose  him  not  to  have  intended  to  keep  the  pur- 
chase distinct  from  the  manor.  Upon  that  supposition  the 
natural  course  would  have  been  to  take  the  surrender  according 
to  the  limitations  of  the  manor ;  instead  of  taking  it  to  himself 
and  his  heirs.  The  plain  conclusion  from  that  circumstance  is, 
that  this  copyhold  estate  was  not  to  merge  in  the  manor ;  *and  [  *170  j 
that  in  equity  it  should  be  considered  his  property  ;  as  if  he  had 
taken  the  surrender  to  a  trustee  in  trust  for  himself. 

The  question  as  to  the  estate  in  the  manor  of  Kingswinford  is 
different.  The  mortgagee,  having  contracted  for  valuable  con- 
sideration with  a  person,  who  had  the  power  to  make  a  re-grant 
of  these  copyhold  premises,  was  entitled  to  compel  the  remain- 
der-man to  make  it ;  according  to  the  equity,  which  prevailed 
in  the  case  of  Shannon  v.  BradstreetA     *     *     * 

*    *     This  case  has  analogy  to  that  of  tenant  for  life  paying       [  tti  | 
off  an  incumbrance. 

Sir  Samuel  RomiUy,  and  Mr  Hecdd,  for  the  defendant : 

The  equity,  now  set  up,  is  perfectly  new.  The  late  Lord 
Dudley  and  Ward  might  have  taken  a  surrender  of  this  copyhold 
originally,  or,  having  it  extinguished  for  a  time,  he  might  have 
made  a  grant  to  another  person,  in  trust  for  himself.  Instead 
of  taking  either  course,  he  permits  it  during  his  whole  life  to 
remain  extinguished.    *    *    * 

The  Lord  Chancellor  :  [  172  ] 

As  to  the  premises  in  the  manor  of  Sedgley,  the  case  is  simply 
this.  Tenant  for  life  of  the  manor  takes  a  surrender  of  a  copy- 
hold to  him  and  his  heirs.  The  legal  effect  of  that  is,  that  the 
property  becomes  parcel  of  the  manor.  It  is  said,  that  an  equity 
arises  out  of  the  transaction,  and  the  fact,  that  the  tenant  for 

t  9  B.  B.  11  (1  Sch.  &  Lef.  52). 
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St.  Paul  life  paid  the  money  for  the  inheritance,  that  those,  "who  are 
Viscount  entitled  to  the  manor  in  remainder,  shall  be  considered  as 
Du^Dand  trustees  of  that  copyhold  estate  for  him.  The  fact  of  payment 
of  the  money  constitutes  a  case  very  clear.  It  is  no  more  than 
the  lord  buying  the  copyhold ;  and  in  the  act  of  buying 
destroying  the  copyhold.  That  has  been  long  familiarly  known  ; 
and  I  never  before  heard  this  equity  stated.  The  actual  inten- 
tion may  probably  be  defeated.  In  the  case,  that  has  been 
cited  by  Sir  Samuel  Romitty,  of  the  devise  of  a  manor,  the 
devisor  afterwards  purchasing  a  copyhold  within  it,  he  probably 
did  not  intend  it  to  pass  by  the  will :  yet  the  Court  of  King's 
Bench  held,  that  it  did  pass. 

It  has  been  said,  that  this  is  analogous  to  the  case  of  tenant 
[  *173  ]  for  life,  paying  off  an  incumbrance.  It  is  so  in  *this  respect. 
If  the  tenant  for  life  at  the  time  he  pays  off  the  debt  in  that 
transaction,  merges  the  security  by  taking  an  assignment,  con- 
necting it  with  the  legal  estate  of  inheritance,  upon  that  trans- 
action, prima  facie,  there  is  no  charge.  With  regard  to  tenant 
in  tail  the  presumption  is,  that,  whether  he  takes  an  assignment, 
or  not,  as  he  represents  the  inheritance,  the  debt  is  gone ;  and 
there  is  no  charge ;  unless  there  is  evidence  of  an  intention,  that 
it  should  continue  an  incumbrance.  As  far  as  analogy  goes,  if 
the  copyhold  premises  by  the  effect  of  the  legal  conveyance 
become  parcel  of  the  manor,  the  case  of  the  tenant  for  life  is 
rather  against,  than  in  favour  of  the  claim. t 

The  case  as  to  the  other  premises  is  more  difficult.  They 
became  parcel  of  the  manor.  The  tenant  for  life  might  have  re- 
granted  them ;  and  it  is  true,  that,  if  tenant  for  life  of  a  manor, 
having  a  power  to  grant,  covenants  to  make  such  a  grant,  that 
would  in  equity  bind  the  remainder-man :  being  in  the  nature  of 
an  execution  of  a  power.  But  here,  after  this  copyhold  became 
parcel  of  the  manor,  Lord  Dudley  and  Ward  made  a  mortgage  of 
freehold  estates;  and  covenanted  to  surrender  this  copyhold; 
which,  as  far  as  the  deed  is  evidence,  he  then  thought  was  copy- 
hold ;  and  it  is  not  a  stretch  to  deal  with  the  estate,  as  he  could; 
in  order  to  give  the  mortgagee  the  substantial  benefit  of  his  con- 
tract.   A  court  of  equity  therefore  would  compel  the  lord  to  re- 

t  See  2  R.  B.  101  (1  Ves.  J.  227). 
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grant  by  copy  ;  which  must  be  to  A.  and  his  heirs  according  to 
the  custom  ;  and  it  could  not  be  consistent  with  the  intention  to 
keep  the  copyhold  alive,  that  the  incumbrancer,  when  paid,  was 
to  surrender  to  him  and  his  heirs ;  as  the  effect  of  that  sur- 
render would  be  again  to  make  the  copyhold  parcel  of  the 
manor.  The  question  then  as  to  the  premises  in  the  manor  of 
Eingswinford  is  simply,  whether  this  Court  will  call  upon  the 
remainder-man  to  make  good  *this  mortgage,  not  at  the  instance 
of  the  mortgagee,  but  in  favour  of  a  third  person  ;  claiming,  not 
as  mortgagee,  but  what  might,  or  might  not,  have  been  the  effect 
of  a  re-grant  to  the  mortgagee ;  if  in  execution  of  the  contract 
with  him  that  re-grant  had  been  made.  That  re-grant  might 
have  been  made  without  giving  any  interest  to  these  plaintiffs. 
My  opinion  therefore  is,  that  the  plaintiff  has  no  equity. 

The  bill  was  dismissed. 


St.  Paul 

v. 

VlSOOURT 

Dudley  and 
Ward. 


[  *174  ] 


CEAW8HAY  v.  COLLINS,  f 

(15  Vesey,  218—230.) 


1808. 
July  2:»,  26. 


A  partnership  being  dissolved  by  the  bankruptcy  of  one  partner,  the    Eldox,  L.C. 
assignees  are  entitled,  beyond  an  account  and  distribution  of  the  stock,         [  218  1 
&c.  to  a  participation  of  subsequent  profits,  made  by  the  other  partners, 
carrying  on  the  trade  with  the  capital,  as  constituted  at  the  time  of  the 
bankruptcy. 

As  far  as  the  profits  may  have  been  produced  by  a  joint  application  of 
that  and  other  funds,  quaere. 

In  September,  1801,  Collins,  Noble,  and  Boughton,  entered 
into  partnership  in  the  business  of  pump  and  engine  manu- 
facturers. In  December,  1803,  a  commission  of  bankruptcy 
issued  against  Noble.  In  August,  1804,  this  suit  was  instituted 
upon  a  bill,  filed  by  the  assignees  under  that  commission  against 
Collins  and  Boughton;  stating,  that  a  patent  was  granted  in 

1799  to  Noble  for  a  certain  apparatus  to  be  applied  to  the  work- 
ing of  pumps,  engines,  &c. ;  that  another  patent  was  granted  in 

1800  to  the  defendant  Collins,  for  improvements  in  the  applica- 
tion of  metals  or  metallic  mixtures,  as  a  substitute  for  iron,  in 

t  See  The  Partnership  Act,  1890,  s.      8  Ch.  328,  7  H.  L.  338 ;  Yates  v.  -Finn 
42  (1);  Yyst  v.  Foster,  (1872-4)  L.  E.      (1880)  13  Ch.  D.  839.— O.  A.  8. 
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cbawshat  several  parts  of  chain  pumps ;  that  the  expenses  of  soliciting  the 
Collins,  said  patents  were  defrayed  out  of  the  said  partnership  funds  of 
Collins  &  Co. ;  that  no  articles  were  entered  into  as  to  the  term 
or  continuance  of  the  partnership;  stating  the  shares  and  terms, 
upon  which  they  had  verbally  agreed;  that  the  partnership 
entered  into  a  contract  with  the  Navy  Board  to  supply  the  navy 
with  pumps,  &c. ;  determinable  on  six  months'  notice ;  which 
contract  had  not  been  determined ;  and  that,  besides  the  profit, 
made  under  that  contract,  they  carried  on  a  very  extensive 
business  as  pump  and  engine  makers ;  but  no  account  had  been 
settled. 

The  bill  prayed,  that  the  plaintiffs,  as  assignees  of  Noble,  may 
be  declared  entitled  to  three  eighth  parts  of  the  profits,  which 
have  arisen,  and  which  shall  arise,  from  carrying  on  the  said  co- 
partnership business,  and  which  remained  unaccounted  for  to 
Noble  at  the  time  of  his  bankruptcy ;  or  have  accrued  since ;  and 
[  *219  ]  also  to  three  *eighth  parts  of  the  said  patents,  and  to  all  profits 
and  emoluments  to  arise  therefrom ;  and  that  the  said  three 
eighth  parts  thereof  may  be  sold  for  the  benefit  of  the  bankrupt's 
estate  ;  an  account  of  all  dealings  and  transactions,  &c. 

The  decree,  made  on  the  5th  of  August,  1805,  directed  an 
account  of  all  dealings  and  transactions  in  partnership  between 
Noble  and  the  defendants  down  to  the  7th  of  October,  1808, 
the  time  of  Noble's  bankruptcy  :  without  prejudice  to  the 
question,  whether  the  plaintiffs,  as  assignees  of  Noble,  are 
entitled  to  a  share  of  the  profits  of  the  partnership  business,  sub- 
sequent to  the  7th  of  October,  1808.  The  Master's  report  stated, 
that  the  defendants  and  the  bankrupt  carried  on  the  business  of 
pump  and  engine  makers,  in  partnership  from  September,  1801, 
previous  to  which  time  the  said  business  had  been  carried  on  by 
Noble  and  Collins  in  partnership  with  other  persons ;  that  the 
business  was  carried  on  in  leasehold  premises ;  and  it  was  agreed 
at  the  commencement  of  the  partnership,  that  the  capital  of 
their  trade,  consisting  of  the  said  leasehold  premises,  the  tools 
and  utensils  of  the  trade,  and  the  money,  then  advanced  by  the 
partners  severally,  should  be  estimated  at  5,888Z.  6*.  8d. ;  of 
which  three  eighth  parts,  being  2,000Z.  were  to  be  considered  as 
the  share  of  Collins :  three  other  eighth  parts  as  the  share  of 
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Noble :  and  the  remaining  two  eighth  parts  aa  the  share  of    Crawshat 

m 

Boughton.    The  capital  was  afterwards  reduced  by  agreement ;      Collins. 
and  the  clear  profits  of  the  trade  to  the  7th  of  October,  1803, 
were  estimated  at  3,0582.  2*.  Q\d.\  of  which  Noble's  share 
amounted  to  1,1442. 18s.  8£<2.    The  stock  in  trade  and  capital  of 
the  partnership  on  the  7th  of  October,  1803,  consisted  of  the 
leasehold  premises,  where  the  trade  was  carried  on,  with  the 
tools  and  implements  and  goods,  manufactured  and  unmanu- 
factured :  the  whole  valued  *at  3,0532.  8*.  0£d. :  whereof  three      [  *220  ] 
eighth  parts,  for  the  share  of  Noble,  amounted  to  1,1452.  0*.  6d. 
The  cause  came  on  for  farther  directions. 

Sir  Samuel  RomiUy,  Mr.  Hart,  and  Mr.  Cooke}  for  the 
plaintiffs : 

The  plaintiffs  are  entitled  to  an  account  of  the  profits  of  their 
capital,  used  and  hazarded  in  the  trade,  carried  on  by  the  defen- 
dants. The  case  of  Hi22  v.  Burnham\  is  a  direct  authority  upon 
the  point:  the  plaintiff  married  one  of  the  daughters  of  the 
testator;  by  whose  death  the  partnership  between  him  and  the 
defendant  was  dissolved :  the  defendant,  who  was  the  executor, 
having  continued  to  carry  on  the  trade  with  the  same  capital, 
your  Lordship  declared,  that,  the  testator's  trade  having  been 
carried  on  after  his  death  with  his  capital,  the  plaintiffs  were 
with  his  other  children  entitled  to  the  profits  in  proportion  to 
the  shares  they  were  respectively  entitled  to  in  his  personal 
estate.  Bankruptcy  certainly  puts  an  end  to  a  partnership  :  but 
the  consequences  would  be  most  mischievous,  if  the  solvent 
partners  are  at  liberty  to  carry  on  the  trade  for  their  own  benefit 
with  the  property,  and  at  the  risk,  of  the  bankrupt.  The 
principle  has  been  acted  upon  in  innumerable  cases.  In  the 
instance  of  an  executor  or  trustee,  employing  the  trust  money  in 
his  trade,  the  cestui  que  trust  has  an  option  to  have  interest,  or 
the  profit  made. 

Mr.  Alexander,  Mr.  Leach,  Mr.  Roupell,  for  the  defendants : 

The  proposition,  maintained  by  this  bill,  is  equally  contrary  to 
principle,  the  interests  and  practice  of  traders,  *and  the  under-      L #221  ] 

t  In  Chancery,  25th  November,  1805.    Register's  book,  A.  1805,  folio  425. 
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Crawshay  standing  and  feelings  of  mankind :  amounting  to  this ;  that,  if 
Collikp.  one  partner  becomes  bankrupt,  and  the  assignees  under  his 
commission  are  so  negligent  as  not  to  call  for  an  account,  and  a» 
sale,  of  his  interest,  they  may  afterwards  compel  the  other 
partners  to  account  for  all  the  subsequent  profits  of  the  trade, 
carried  on  with  labour,  capital,  and  risk.  Upon  what  ground 
can  these  assignees  be  considered  partners  in  this  trade:  a 
manufactory  of  pumps  for  ships?  The  patent,  taken  out  in 
Noble's  name,  though  with  the  partnership  funds,  was  never 
used  to  any  extent ;  and  Noble,  who  had  stipulated  to  employ 
his  skill,  withdrew  from  the  business.  The  argument  with 
reference  to  that  therefore  fails.  The  assignees  were  bound  to 
call  for  an  account  immediately.  That  proportion  of  the  capital 
could  not  be  considered  as  capital,  to  be  employed  in  the  trade  of 
the  remaining  partners.  It  was  not  their  capital,  employed,  in 
any  sense.  This  cannot  be  compared  to  the  case  of  executors,  or 
trustees.  The  remaining  partners  were  not  trustees  for  these 
assignees,  but  debtors  to  them,  liable  to  account  in  equity.  The 
ground  of  a  claim  of  partnership  must  be  either  the  application 
of  skill,  or  capital  in  its  proper  sense;  not  a  mere  debt,  or 
liability.  These  assignees  cannot  be  represented  as  making 
themselves  personally  liable  for  the  adventure,  as  they  might 
do  certainly  :  but  that  purpose  must  be  signified.     *     *    * 

[  223  ]  Sir  Samuel  Romilly,  in  reply : 

[  224  ]  *     *    This  is  not  modern  doctrine.     In  the  case  of  Brown  v. 

Litton]  Lord  Harcourt  expressly  declares  his  opinion,!  that  if 
one  of  two  joint  traders  dies,  and  the  survivor  carries  on  the 
trade  after  the  death  of  the  partner,  the  survivor  shall  answer 
for  the  gain  made  by  this  trade:  to  the  same  effect  as  your 
Lordship's  decision  in  Hill  v.  Burnliam ;  §  without  the  circum- 
stance, which  can  make  no  difference,  that  the  surviving  partner 
was  the  executor.  In  that  case  the  executor  is  under  peculiar 
hardship.  He  cannot  settle  with  himself ;  and  therefore  cannot, 
as  another  partner  may,  having  settled  it,  buy  the  property 
himself.     *     *    * 

f  1  P.  Wms.  140.  §  In  Chancery,  25th  of  November, 

1  P.  Wms.  141.  1805. 
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The  Lord  Chancellor  :  Cbawshay 

r. 
I  cannot  adopt  the  principle,  upon  which  this  case  has  been      Collin*. 

put  for  the  defendants ;  depending  upon  what  is  conceived  to  be  [  225  ] 
the  understanding,  feelings,  and  interests,  of  traders  and  of 
mankind  upon  this  subject.  I  must  act  upon  the  law,  as  it  is 
understood  in  this  Court ;  however  inconsistent  it  may  be  with 
those  interests  and  feelings.  If  my  opinion  was,  that  in  no  pos- 
sible circumstances  any  account  of  the  profits  is  to  be  given,  that 
would  dispose  of  the  case  against  the  plaintiffs :  but,  if  there  is  a 
possible  case,  in  which  they  may  have  a  claim  to  profits,  though 
there  may  be  many  other  cases,  in  which  they  *cannot  claim,  yet  [  *226  ] 
upon  this  record  I  have  no  intimation  whatsoever,  how  the 
profits,  if  any,  have  been  made;  by  what  application  of  the 
funds,  stated  in  the  report,  either  alone,  or  combined  with  other 
funds,  any  and  what  profits  have  been  made,  no  information  is 
given.  The  profit  may  have  been  made  by  one  simple  sale  and 
conversion  of  the  capital,  existing  at  the  time  of  the  bankruptcy. 
Nothing  is  stated  of  debts,  due  to  the  trade,  or  advances  by 
these  parties;  whether  from  their  private  funds,  or  from  the 
conversion  of  the  stock. 

Partnerships  are  regulated  either  by  the  express  contract,  or 
by  the  contract,  implied  by  law  from  the  relation  of  the  parties. 
The  duties  and  obligations,  arising  from  that  relation,  are 
regulated,  as  far  as  they  are  touched,  by  the  express  contract :  if 
it  does  not  reach  all  those  duties  and  obligations,  they  are 
implied,  and  enforced  by  the  law.  In  the  instance  of  a  partner- 
ship, without  articles,  the  respective  proportions  of  capital  con- 
tributed by  the  partners,  and  the  trade  being  carried  on  either 
for  a  certain  period,  or  the  connection  dissolvable  at  pleasure, 
the  time  being  expired,  or,  in  the  other  case,  notice  to  determine 
being  given,  it  cannot  be  contended,  that,  if  the  remaining 
partners  choose  to  carry  on  the  trade,  they  can  consider  the 
whole  property  as  their  own ;  to  be  taken  at  such  valuation, 
as  they  think  proper  to  put  upon  it.  That  is  not  the  law. 
The  obligation  implied  among  partners  is,  that  they  are  to 
use  the  joint  property  for  the  benefit  of  all,  whose  property 
it  is. 
Many  complicated  cases  may  arise.  There  may  be  a  partner- 
b.b. — vol.  x.  f 
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Cbawbhat    ship,  where,  whether  the  parties  have  agreed  for  the  determina- 
Collins,     tion  of  it  at  a  particular  period,  or  not,  engagements  *must, 

[  *227  ]  from  the  nature  of  it,  be  contracted,  which  cannot  be  fulfilled 
during  the  existence  of  the  partnership ;  and  the  consequence  is, 
that  for  the  purpose  of  making  good  those  engagements  with 
third  persons  it  must  continue ;  and  then,  instead  of  being,  as  it 
was,  a  general  partnership,  it  is  a  general  partnership  deter- 
mined except  as  it  still  subsists  for  the  purpose  only  of  winding 
up  the  concerns.  Another  mode  of  determination  is,  not  by 
effluxion  of  time,  but  by  the  death  of  one  partner ;  in  which  case 
the  law  says,  that  the  property  survives  to  the  others.  It  sur- 
vives as  to  the  legal  title  in  many  cases;  but  not  as  to  the 
beneficial  interest.  The  question  then  is,  whether  the  surviv- 
ing partners,  instead  of  settling  the  account,  and  agreeing  with 
the  executor  as  to  the  terms  upon  which  his  beneficial  interest 
in  the  stock  is  still  to  be  continued,  subject  still  to  the  possible 
loss,  can  take  the  whole  property;  do  what  they  please  ;  and 
compel  the  executor  to  take  the  calculated  value.  That  cannot 
be  without  a  contract  for  it  with  the  testator.  The  executor  has 
a  right  to  have  the  value  ascertained  in  the  way,  in  which  it  can 
be  best  ascertained,  by  sale.    *    *    * 

[  228  ]  As  to  the  case,  now  before  the  Court,  of  the  bankruptcy  of  one 

partner,  supposing  it  the  simple  case  of  profit  made  by  the  mere 
sale  of  the  property,  there  must  be  an  account.  It  is  said,  a  duty 
was  imposed  upon  the  assignees  to  call  for  the  account.  That  is 
true.  It  is  farther  urged,  that  they  could  not  be  traders  in  new 
adventures.  That  also  is  in  a  sense  true :  but  the  proposition 
would  be  rash,  that  there  can  be  no  case,  in  which  they  could 
trade  with  consent  of  the  creditors,  or  of  the  creditors  and  the 
bankrupt  together.  If  they  had  the  consent  of  all  persons 
interested,  I  do  not  know,  that  other  persons,  with  whom  they 
might  deal,  could  make  the  objection.  The  duty  is  not  as 
between  them  and  the  other  persons ;  who  are  not  properly  to  be 
termed  remaining  or  surviving  partners :  the  destruction  of  one 
being,  unless  it  is  otherwise  provided,  a  dissolution  of  the  whole 
partnership ;  as  if  by  effluxion  of  time,  or  by  death ;  except  as  it 
may  be  reasoned  upon  the  effect  in  bankruptcy  of  the  substitution 

[  *229  ]      of  assignees.    *It  is  however  no  more  the  duty  of  the  assignees 
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to  settle  with  the  others,  than  it  is  their  duty  to  settle  with  the    Cbawshay 
assignees.  coluns. 

*  *  The  question  then  is,  whether  the  other  partners  have 
a  right  to  carry  on  the  trade,  become  theirs  exclusively,  with  the 
property  belonging  to  the  former  partner ;  considering  the  profit 
as  exclusively  their  own;  and  in  that  concern  unquestionably 
hazarding  the  loss  of  that  property  ;  if  not  implicating  personal 
responsibility,  indisputably  in  the  course  of  that  trade  exposing 
that  property  to  hazard.  It  is  contended  by  the  defendants,  that, 
if  they  dealt  only  with  this  property,  receiving  the  money,  and 
turning  it,  as  they  do  in  trade,  the  demand  is  only  to  the  extent 
of  a  third  of  the  money,  made  by  the  first  sale.  That  would  give 
the  right  to  an  account  to  that  extent :  but  there  may  be  a  more 
complicated  case;  upon  the  application  of  funds  of  their  own, 
mixed  with  the  partnership  property.  How  far  the  principle  is 
applicable  to  the  case  of  persons,  so  mixing,  and  applying, 
property  of  their  own,  is  a  consideration,  with  which  I  should 
deal  at  much  hazard,  when  not  apprised  of  the  actual  circum- 
stances of  the  case  now  before  me. 

I  cannot  go  the  length  of  holding,  that  there  may  not  have  t  2:u>  1 
been  profits,  in  which  these  assignees  are  not  entitled  to  partici- 
pate. I  will  not  say,  that  they  have  a  right  to  participate  in  all 
the  profits  that  have  been  made.  I  shall  therefore  direct  an 
inquiry  to  ascertain,  whether  the  profits,  that  have  been  made, 
were  made  by  any  and  what  application  of  the  funds  which  the 
report  states  as  constituting  the  capital  in  October,  1808 ;  or  by 
the  application  of  any  other  and  what  funds ;  and  with  a  direction 
to  the  Master  to  state  the  circumstances,  with  reference  to  profit 
made  by  the  contract  with  government.  My  present  notion, 
without  prejudice,  is,  that  the  defendants  have  a  right  to  put  it 
to  the  plaintiffs  to  take  to  that  contract,  or  to  decline  it :  but  if 
they  choose  to  take  to  it,  the  others  cannot  prevent  them. 

The  decree  accordingly  directed  an  inquiry,  whether  there  were 
any  and  what  profits  made  since  the  7th  of  October,  1808,  by  any 
and  what  use  or  application  of,  or  by  means  of,  the  stock  in  trade 
and  capital  of  the  partnership  business ;  as  the  Master  finds  the 
same  to  have  been  constituted ;  with  liberty  to  state  specially  any 
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circumstances  relative  to  the  stock  and  capital  existing  on  the 
7th  of  October,  1808,  or  as  to  any  profit,  made  since,  or  as  to  any 
contract  with  government,  or  as  to  the  patents,  or  any  profits, 
made  from  such  contracts,  or  by  the  use  of  the  said  patents. 


Note. — Further  reports  of  this  case  at  later  stages  of  the  in- 
quiry will  be  found  in  1  J.  &  W.  267,  and  2  Euss.  825.  The 
plaintiffs  eventually,  as  late  as  1826,  established  their  claim  to 
three-eighths  of  the  profits  made  subsequently  to  the  bank- 
ruptcy. Some  incidental  points  arising  upon  an  abortive 
reference  to  arbitration,  and  in  no  way  illustrating  the  main 
subject-matter,  are  reported  in  1  Swanst.  40  and  8  Swanst.  90. 
— 0.  A.  S. 
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LESTER  v.   GARLAND.f 

(15  Vesey,  248—258.) 

Bequest  of  residue,  in  trust,  in  case  A.  shall  within  six  calendar 
months  after  the  testator's  decease  give  security  not  to  marry  B.  then, 
and  not  otherwise,  to  pay  to  the  children  of  A. ;  with  a  proviso  to  go  over, 
if  she  shall  refuse  or  neglect  to  give  such  security. 

A  condition  precedent.  The  six  months  are  exclusive  of  the  day  of 
the  testator's  death:  therefore;  as  he  died  on  the  12th  of  January, 
between  eight  and  nine  in  the  evening,  a  security  given  on  the  12  th  of 
July,  about  seven  in  the  evening,  was  held  sufficient. 

No  general  rule,  in  computing  time  from  an  act  or  an  event,  that  the 
day  is  to  be  inclusive  or  exclusive;  depending  on  the  reason  of  the 
thing,  according  to  the  circumstances. 

Our  law  rejects  fractions  of  a  day  more  generally  than  the  civil  law. 

Kir  John  Lester  by  his  will,  dated  the  25th  of  December, 
1804,  after  several  dispositions,  gave  and  bequeathed  all  the 
residue  of  his  personal  estate  to  trustees;  upon  trust,  that  in 
case  his  sister  Sarah  Pointer  shall  not  intermarry  with  A.  before 
all  or  any  of  the  shares,  hereinafter  given  to  her  children,  shall 
become  payable,  and  in  case  his  sister  shall  within  six  calendar 
months  after  his  decease  give  such  security*  as  his  trustees  or  the 
survivor,  &c.  shall  approve  of,  that  she  will  not  at  any  time 
intermarry  with  A.  or,  in  case  she  shall  so  intermarry  with  him 
after  the  periods,  when  all  or  any  of  the  shares,  hereinafter 
bequeathed  to  her  children,  shall  become  payable  and  shall  be 

t  He  Railway  Sleepers  Supply  Co.  (1885)  29  Ch.  D.  2<M,  205. 
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paid  to  him,  her,  or  them,  that  she  will  within  six  calendar      Lester 
months  after  such  marriage  pay  the  amount  of  such  share  or     gabland. 
shares,  or  cause  any  child  or  children,  who  shall  have  received 
his,  her,  or  their,  share  or  shares,  to  refund  the  same  to  the 
trustees,  then,  and  not  otherwise  the  trustees  were  directed  to 
pay  such  residuary  estate  to  the  eight  children  of  Sarah  Pointer, 
at  the  age  of  twenty-one,  or  marriage,  with  benefit  of  survivor- 
ship ;  with  a  proviso,  that  in  case  his  said  sister  shall  intermarry 
with  A.  before  all  or  any  of  the  shares  of  her  said  children  shall 
become  payable,  as  aforesaid,  or  shall  refuse  or  neglect  to  give 
such  security,  as  aforesaid,  then  and  in  either  of  the  said  cases 
he  directed  the  sum  of  1,000Z.  a-piece  only  with  *interest  from      [  •sw  ] 
his  death  or  failure  of  his  issue,  as  aforesaid,  to  be  paid  to  the 
children  of  his  sister ;  and,  subject  thereto,  gave  his  residuary 
estate  to  the  children  of  his  other  sister  Amey  Garland. 

The  testator  died  upon  the  12th  of  January,  1805,  between  the 
hours  of  eight  and  nine  in  the  evening.  On  the  12th  of  June  the 
trustees  gave  to  Mrs.  Pointer  notice,  to  give  the  security,  required 
by  the  will,  on  or  before  the  12th  of  July.  Mrs.  Pointer  on  the 
19th  of  June  gave  a  written  notice  to  the  trustees,  that  she  would 
give  no  security  :  but  on  the  6th  of  July  she  gave  another  notice 
in  writing;  desiring  to  know  the  nature  and  extent  of  the 
security  required ;  declaring,  that  she  was  then  willing  to  give 
them  her  bond ;  which  was  the  only  security  she  had  to  offer. 
In  consequence  of  that  communication  on  the  11th  of  July  the 
solicitor  for  the  trustees  called  upon  her  for  the  purpose  of  agree- 
ing on  the  terms  of  the  bond ;  when  she  requested  farther  time : 
but  afterwards  by  a  written  notice,  dated  on  that  day,  she  refused 
to  execute.  On  the  next  day  however,  the  12th  of  July,  upon  the 
remonstrances  of  the  solicitor  for  the  trustees,  she  did  execute 
the  bond  about  seven  o'clock  in  the  evening.  On  the  same 
evening  two  of  the  trustees  declared  their  approbation  of  the 
security :  but  the  approbation  of  the  third,  being  at  Bristol,  could 
not  be  obtained  until  some  time  afterwards :  Mrs.  Pointer  having 
executed  the  bond  at  her  residence  in  the  neighbourhood  of  Poole. 

The  bill  was  filed  by  the  infant  children  of  Amey  Garland, 
claiming  under  the  forfeiture ;  upon  the  ground,  first,  that  after 
the  notices,  given  by  Mrs.  Pointer  upon  the  19th  of  June  and  the 
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Lestkb      11th  of  July,  she  could  not  retract ;  secondly,  that  the  security 
Oakland,     was  not  executed  within  the  time. 

[  250  ]  jj/r.  Richards,   Mr.   Alexander,   and  Mr.  Daniel,   for   the 

plaintiffs,  [cited  The  King  v.  Adderley,\  Clayton's  case,t 
Bellasis  v.  Hester, §  Castle  v.  Burditt,}  and  other  cases.] 

Mr.  Thomson  and  Mr.  RoupeU,  for  the  defendants,  the 
children  of  Mrs.  Pointer :  Sir  Samuel  Romilly,  Serjeant 
Palmer,  and  Mr.  Neicbolt,   for  the  trustees  : 

[  251  ]  *    *    Where  the  act  is  to  confer  an  interest,  or  to  give  an  en- 

larged or  more  beneficial  enjoyment,  the  day  is  to  be  taken  either 
inclusive,  or  exclusive.  *  *  The  period  of  six  months  in  the 
case  of    lapse    to  the    ordinary   is    exclusive    of    the  day  of 

[  *252  ]  avoidance ;  f  and  upon  the  statute  of  *Edward  I.tt  as  to  alien- 
ations in  mortmain,  the  year  is  exclusive  of  the  day.  *  *  The 
general  principle  being  against  the  fraction  of  a  day,  the  compu- 
tation, most  material,  and  most  likely  to  fall  in  with  the  general 
transactions  of  mankind,  is  to  begin  from  the  last  moment  of  the 
day,  rather  than  from  the  first.  If  the  direction  had  been  to  do 
an  act  within  one  day  after  the  testator's  death,  could  the  day,  on 

[  *253  ]  which  *he  died,  be  possibly  considered  as  that  day,  on  which  the 
act  must  be  done  ?  If  this  testator  had  died  at  the  hour  of  eleven 
at  night :  could  the  remaining  hour  be  accounted  a  day,  con- 
sistently with  the  declared  intention  to  allow  the  full  period  of 
six  calendar  months  ?  [They  cited  Pngh  v.  The  Duke  of  Leeds  J  * 
and  other  cases.] 

Mr.  Ricliards,  in  reply.     *     *     * 

The  Master  of  the  Bolls  : 

The  question  in  this  cause  is,  whether  Mrs.  Pointer  within  six 
calendar  months  after  the  decease  of  her  brother  gave  the 
security,  required  by  his  will,  as  the  condition,  upon  which  her 
children  should  take  the  benefit  of  his  residuary  estate.  He 
died  upon  the  12th  of  January,  1805,  at  a  quarter  before  nine 
o'clock  in  the  evening.    The  security  required  was  executed  upon 

t  Doug.  463,  2nd  ed.  1f  2  Black.  Com.  276. 

t  5  Co.  1.  ft  Stat.  7Edw.  I. 

§  1  Lord  Eaym.  280.  ft  Cowp.  714. 
3  T.  B.  623. 
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the  12th  of  July  following,  about  seven  in  the  evening.     Com-       Lesteb 
puting  the  time  de  momento  in  momentum,  six  calendar  months     gabland. 
had  not  elapsed  ;  but  it  is  admitted,  that  this  is  not  the  way,  in 
which  the  computation  is  legally  to  be  made.     The  question  is, 
whether  the  day  of  Sir  *John  Lester's  death  is  to  be  included  in       [  *254  ] 
the  six  months,  or  to  be  excluded :  if  the  day  is  included,  she 
did  not,  if  it  is  excluded,  she   did,  give  the  required   security 
before  the  end  of  the  last  day  of  the  six  months ;  and  therefore 
did  sufficiently  comply  with  the  condition. 

It  is  said  for  the  plaintiffs,  that  upon  this  subject  a  general 
rule  has  been  by  decision  established ;  that,  where  the  time  is 
to  run  from  the  doing  of  an  act,  (and  for  the  purpose  of  this 
question  it  must  extend  to  the  happening  of  an  event)  the  day 
is  always  to  be  included.  Whatever  dicta  there  may  be  to  that 
effect,  it  is  clear,  the  actual  decisions  cannot  be  brought  under 
any  such  general  rule.  The  presentment  of  a  bill  of  exchange 
to  the  sight  of  the  drawee  is  an  act  done ;  and  yet  it  is  now 
settled,  that  the  day,  upon  which  it  is  presented,  is  to  be  excluded  ; 
though  it  had  been  ruled  otherwise  by  three  Judges  of  the  Court 
of  Common  Pleas  against  the  opinion  of  Treby,  Chief  Justice. 
But  the  law  is  now  clearly  settled  against  that  decision.  The 
Annuity  Act  f  provides,  that  the  twenty  days  shall  run  from  the 
execution  of  the  deed.  The  execution  of  the  deed  is  undoubtedly 
an  act  done:  yet  according  to  the  decisions  the  day,  upon 
which  the  deed  was  executed,  is  excluded.  So,  in  a  case  in  the 
House  of  Lords,  in  1796,  in  which  I  was  counsel,  Mercer  v.  Ogilvie, 
where  the  question  was,  whether  within  the  meaning  of  the  Act 
of  Parliament  in  Scotland  J  "for  regulating  deeds  done  on 
death-bed  "  a  man  had  lived  sixty  days  after  the  making  and 
granting  of  the  deed,  it  was  held,  that  the  day,  on  which  the 
deed  was  made  said  granted,  was  to  be  excluded. 

In  the  cases  of  alienation  in  mortmain  the  alienation  is  an 
act  done ;  and  yet  according  to  a  case  in  Brooke  *the  day  is      [  *253  J 
excluded  in  the  computation  of  the  year,  which  the  immediate 
lord  has  to  enter  for  the  forfeiture.    Mr.  Justice  Blackstone 
lays  down,  that  the  day  of  the  avoidance  of  a  living,  which 

t  Statute  17  Geo.  HI.  c.  26.    Ee-         J  1696,  c.  4. 
pealed  by  statute  53  Geo.  III.  c.  141. 
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Lesteb      must  be  by  an  act  done  or  an  event  happening,  is  excluded  in 

Gabland.     *ke  computation  of  the  six  months,  which  the  patron  has  to 

present.    I  do  not  however  find  that  position  in  the  Second 

Institute,  to  which  the  learned  Judge  in  his  Commentaries  refers. 

[The  Master  of  the  Bolls  then  referred  to  the  cases  cited 
for  the  plaintiff  and  continued:] 

[  256  ]  Upon  these  cases  Mr.  Serjeant  Palmer  made  an  observation, 

that  applies  correctly  to  all  of  them,  except  the  first ;  t  viz.  that 
the  act  done,  from  which  the  computation  is  made  inclusive  of 
the  day,  is  an  act,  to  which  the  party,  against  whom  the  time 
runs,  is  privy;  and,  as  he  has  unquestionably  the  benefit  of 
some  portion  of  the  day,  there  is  the  less  hardship  in  construc- 
tively reckoning  the  whole  of  it  as  a  part  of  the  time  allowed 
him  :  whereas  in  this  case  the  event  was  one  totally  foreign  to 
the  party,  whose  time  for  deliberation  was  to  begin  to  run  from 
that  event.  Mrs.  Pointer  could  not  reasonably  be  supposed  to 
have  any  opportunity  of  beginning  on  the  day  of  Sir  John 
Lester's  death  the  deliberation,  which  was  to  govern  the  election, 
ultimately  to  be  made.  In  the  case  of  a  notice  of  an  action,  to  be 
brought,  the  party  necessarily  knows  the  time,  at  which  he  is 
served  with  the  notice ;  and  may  immediately  begin  to  consider 
of  the  propriety  of  preventing  the  action  by  tendering  amends. 
So,  a  person  arrested  may  immediately  set  about  endeavouring 
to  procure  bail ;  and  the  same  observation  applies  to  the  cases 
of  the  man  robbed  and  of  continual  claim.  But  one  is  not 
necessarily  conusant  of  the  death,  still  less  of  the  contents  of 
the  will,  of  another.  Here,  though  it  is  impossible  consistently 
with  the  words  of  the  will  to  postpone  the  commencement  of  the 
time  until  the  period  of  actual  notice,  yet  it  is  not  reasonable  to 
include  a  day,  useless  to  Mrs.  Pointer  for  the  purpose  of  delibera- 
tion ;  unless  there  is  some  clear,  imperative,  rule,  making  it 
absolutely  necessary.  She  had  a  very  important  choice  to 
make  :  one  way  debarring  herself  of  her  natural  right  of  marry- 

[  *257  ]  ing  whom  she  pleased  :  the  *other  excluding  her  children  from 
a  considerable  fortune.  That  is  not  a  case  for  narrowing  the 
time  allowed,  for  the  decision. 

t  The  King  v.  Addtrley. 
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It  is  not  necessary  to  lay  down  any  general  rale  upon  this      Lester 

Mm 

subject :    but    upon    technical    reasoning  I    rather    think,   it     gablakd. 

would  be  more  easy  to  maintain,  that  the  day  of  an  act  done, 

or  an  event  happening,   ought  in  all   cases  to  be  excluded, 

than   that    it    should    in    all    cases    be'  included.      Our    law 

rejects  fractions  of  a  day  more  generally  than  the  civil  law 

does.     The  effect  is  to  render  the  day  a  sort  of  indivisible 

point ;  so  that  any  act,  done  in  the  compass  of  it,  is  no  more 

referrible  to  any  one,  that  to  any  other,  portion  of  it ;  but  the 

act  and  the  day  are  co-extensive ;  and  therefore  the  act  cannot 

properly  be  said  to  be  passed,  until  the  day  is  passed.     This 

reasoning  was  adopted  by  Lord  Bossltn  and  Lord  Thurlow  in 

the  case  before  mentioned  of  Mercer  v.  Ogilcie.     The  ground,  on 

which  the  judgment  of  the  Court  of  Session  was  affirmed  by  the 

House  of  Lords,  is  correctly  stated  in  the  fourth  volume  of  the 

Dictionary  of  the  decisions  of  the  Court  of  Session.    In  the 

present  case  the  technical  rule  forbids  us  to  consider  the  hour 

of  the  testator's  death  at  the  time  of  his  death  ;  for  that  would 

be  making  a  fraction  of  a  day.     The  day  of  the  death  must 

therefore  be  the  time  of  the  death ;  and  that  time  must  be  past, 

before  the  six  months  can  begin  to  run.     The  rule,  contended 

for  on  behalf  of  the  plaintiffs,  has  the  effect  of  throwing  back  the 

event  into  a  day,  upon  which  it  did  not  happen ;  considering 

the  testator  as  dead  upon  the  11th,  instead  of  the  12th,  of 

January ;  for  it  is  said,  the  whole  of  the  12th  is  to  be  computed 

as  one  of  the  days  subsequent  to  his  death.     There  seems  to  be 

*no  alternative  but  either  to  take,  the  actual  instant,  or  the      [  *258  ] 

entire  day,  as  the  time  of  his  death ;  and  not  to  begin  the 

computation  from  the  preceding  day. 

But  it  is  not  necessary  to  lay  down  any  general  rule.  Which- 
ever way  it  should  be  laid  down,  cases  would  occur,  the  reason 
of  which  would  require  exceptions  to  be  made.  Here  the  reason 
of  the  thing  requires  the  exclusion  of  the  day  from  the  period  of 
six  months,  given  to  Mrs.  Pointer  to  deliberate  upon  the  choice 
she  would  make ;  and  upon  the  whole  my  opinion  is,  that  she 
has  entered  into  the  security  before  the  expiration  of  the  six 
months ;  in  sufficient  time  therefore  to  fulfil  the  condition,  on 
which  her  children  were  to  take. 
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Eldon,  L.C.  Under  an  agreement  for  a  lease  the  lessor  is  not  without  express 

[  258  ]  stipulation  entitled  to  a  covenant,  restraining  alienation  without  licences 

as  a  proper  and  usual  covenant. 

Thomas  Worsfold,  of  Croydon,  grocer,  entered  into  an  agree- 
ment in  writing,  dated  the  3rd  of  December,  1798,  with  the 
plaintiffs  Church  and  Upton  to  grant  them  a  lease  for  twenty-one 
years  from  Christmas  next,  of  a  house,  warehouse,  and  other 
premises  in  High  Street,  Croydon,  at  the  yearly  rent  of  401. , 
clear  of  taxes,  except  the  land  tax ;  and  the  plaintiffs  agreed  to 
accept  the  said  lease  and  to  pay  the  rent ;  which  lease  it  was 
agreed  should  contain  a  power  for  the  plaintiffs  to  determine  the 
lease  at  the  expiration  of  the  first  seven  or  fourteen  years  on 
notice :  and  the  lease  was  to  contain  a  covenant  on  the  part  of 
Worsfold,  that  he  should  not  at  any  time  within  ten  years  set 
[  #259  ]  up,  exercise,  *or  follow  the  trade  of  a  tea-dealer  or  grocer  within 
four  miles  from  Croydon,  but  should,  on  the  contrary,  render 
his  assistance  to  the  plaintiffs  in  the  business. 

In  pursuance  of  the  agreement,  in  January,  1799,  the 
plaintiffs  entered ;  and  carried  on  the  business  of  a  grocer  in 
the  premises  in  partnership ;  until  they  agreed  to  dissolve  the 
partnership ;  that  Church  should  continue  the  business  on  his 
separate  account ;  and  the  lease  should  be  granted  to  him  alone. 
Worsfold  afterwards  sold  the  premises  to  the  defendant,  a  grocer, 
in  Croydon,  in  fee. 

The  bill,  filed  in  November,  1803,  prayed,  that  the  defendant 
may  be  decreed  to  execute  a  proper  lease,  conformable  to  the 
agreement. 

Under  a  decree,  directing  the  Master  to  settle  a  lease,  a  draft 
was  carried  in  by  each  party,  varying  only  in  this  respect ;  that 
the  draft,  proposed  by  the  defendant,  extended  the  proviso  for 
re-entry  for  non-payment  of  rent  or  breach  of  covenants  to  the 
following  case  ;  viz.  if  Church  or  Upton  or  either  of  them,  their 

t  Hampshire  v.  Wukene  (1878)  7      Bagley's  contract,  '92,  3  Ch.  41,  61 
Ch.  D.  555,  560,  47  L.  J.  Ch.  243,      L.  J.  Ch.  707,  67  L.  T.  521. 
38  L.  T.  N.  S.  408;  In  re  Lander  and 
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or  either  of  their  executors  or  administrators,  shall  assign  over  Chukoh 
this  present  indenture  of  lease  or  their  term  or  interest  therein  bboww. 
or  any  part  thereof,  or  demise,  let,  or  part  with,  the  demised 
premises  or  any  part  thereof,  to  any  person  or  persons  whomso- 
ever, without  the  licence  of  Brown,  his  heirs  or  assigns,  in  writ- 
ing, first  obtained ;  or  if  Church  and  Upton  or  either  of  them,  &c. 
should  become  bankrupt,  or  make  any  assignment  for  the  benefit 
of  their  or  his  creditors. 

The  Master's  judgment  being  against  the  insertion  of  that 
clause,  an  exception  was  taken  to  the  report. 

Sir  Samuel  RomiUy  and  Mr.  Wetherell,  in  support  of  the       [  2G0  ] 
exception.     *     *    * 

Mr.  Alexander,  for  the  report.     *     *     *  [  261  ] 

Sir  Samuel  Romilly,  in  reply.     *     *     * 

[The  point  here  established  is  now  so  well  settled  that  it  is 
unnecessary  to  state  the  arguments  of  counsel  or  to  refer  to  the 
earlier  conflicting  authorities  cited  by  them.] 

[The  Lord  Chancellor,  after  referring  at  some  length  to  the       C  262  J 
cases  which  had  been  cited,  said  :] 

*  *  The  safest  rule  for  property  is,  that  a  person  shall  be  [  268  ] 
taken  to  grant  the  interest  in  an  estate,  which  he  proposes  to 
convey,  or  the  lease  he  proposes  to  make ;  and  that  nothing, 
which  flows  out  of  that  interest,  as  an  incident,  is  to  be  done 
away  by  loose  expressions,  to  be  construed  by  facts  more  loose ; 
that  it  is  upon  the  party,  who  has  forborne  to  insert  a  covenant 
for  his  own  benefit,  to  shew  his  title  to  it ;  and  that  it  is  safer 
to  require  the  lessor  to  protect  himself  by  express  stipulation, 
than  for  courts  of  equity  to  hold,  that  contracting  parties  shall 
insert,  not  restraints,  expressed  *by  the  contract,  or  implied  by  [  *269  ] 
law,  but  such,  more  or  less  in  number,  as  individual  conveyancers 
shall  from  day  to  day  prescribe,  as  proper  to  be  imposed  upon 
the  lessee ;  and  that,  all  those  restraints,  so  imposed  from  time 
to  time,  are  to  be  introduced,  as  the  aggregate  of  the  agree- 
ment.    *     *     * 


76  1808.    CH.     15  VESET,  269—271.  [b.b. 

Chuech  Is  it  then  to  depend  upon  the  nature  of  the  property  ?  Is  an 
Brown,  agreement  for  the  lease  of  a  public  house,  where  nothing  more  is 
expressed,  to  be  carried  into  execution  in  a  different  manner  from 
an  agreement  as  to  property  of  another  species  ;  with  regard  to 
which,  though  there  may  not  be  the  same  reason,  the  landlord 
may  have  reasons,  operating  upon  him  just  as  powerfully,  for 
requiring  the  restraint  ?  The  proposition  would  appear  extra- 
[  #270  ]  ordinary,  as  to  an  agreement  for  the  lease  of  a  public  *house, 
that  the  tenant  was  to  have  a  more  extensive  interest,  before  a 
licence  was  necessary,  than  he  would  now  be  entitled  to  in  the 
execution  of  such  a  contract ;  that  on  account  of  the  alteration 
of  the  general  law  in  that  respect  a  different  decision  is  to  be 
made  upon  the  same  words. 

Upon  the  whole,  I  came  into  Court  with  a  firm  opinion,  that 
the  best,  that  is,  the  most  legal,  decision  of  this  case  would  be, 
that  the  Master  is  right  in  rejecting  this  covenant :  but,  the. case 
of  Brown  v.  Raban  having  been  decided  yesterday,  an  authority 
of  such  great  weight,  I  will  discuss  the  subject  with  the  Master 
of  the  Bolls,  before  I  decide  this  case.  There  is  a  specialty 
here  ;  that  this  agreement  does  specify  some  covenants,  that  the 
lease  is  to  contain  ;  and  has  no  reference  to  the  general  expres- 
sion "usual  and  proper  covenants:"  but  there  is  very  little 
difference,  whether  those  words  are  found  in  it,  or  not,  with 
reference  to  the  ground  of  my  opinion  ;  which  is,  that,  where 
the  interest  to  be  demised  carries  with  it  the  power  of  alienation, 
it  can  be  shut  out  only  by  express  contract ;  and  the  proper  and 
usual  covenants  must  be  such  as  would  be  inserted  in  a  lease, 
giving  the  power  of  alienation  for  twenty-one  years. 


[271] 


Aug.  9.       The  Lord  Chancellor  : 

I  have  examined  the  [Register's  book  f  as  to  the  case  of 
Henderson  v.  Hay  ;  J  with  the  view  to  ascertain,  whether  it  is  to 
be  considered  merely  as  the  opinion,  or  as  the  judgment,  of 
Lord  Thurlow.  The  cause  came  on  upon  the  objection  to  the 
clause  ;  which  was  proposed  ;  as  it  is  stated  in  the  report ;  and 
it  was  declared,  that  the  defendant  has  not  any  right  to  insist 
upon  the  clause  to  restrain  the  alienation  of  the  premises  being 

t  Kegiater's  book,  1791,  A.  foL  337.  J  3  Br.  C.  C.  632. 
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inserted  in  such  lease;  reserving  the  consideration  of  costs.    It      Church 
is  therefore  a  declaration  in  judgment  upon  the  very  point.  bbowk, 

I  have  had  sufficient  communication  with  the  Master  of  the 
Bolls  for  this  purpose.  The  law  of  this  Court  is  *unquestion-  [  *272  ] 
ably,  as  Lord  Thurlow  there  declared  it ;  and  I  conceived  it  to 
have  remained  undoubted  until  the  case  before  Lord  Eenyon ;  t 
which  cannot  justly  be  considered  merely  as  a  decision  ;  as 
his  Lordship  was  eminently  skilled  in  the  doctrine  of  this  Court ; 
and  could  not  have  been  ignorant  of  the  case  of  Henderson  v.  Hay. 
I  therefore  say  with  reluctance,  that  the  reasoning,  upon  which 
Lord  Kenton  determined  that  case,  does  not  satisfy  me,  that  it 
is  the  law.  When  the  point  was  before  the  Court  of  Exchequer,  J 
it  does  not  appear,  that  the  Court  found  it  easy  so  to  state  the 
law ;  as  they  deliberated  upon  it  a  considerable  time.  With 
respect  to  that  case  I  can  only  say,  that  my  mind  is  not  by  any 
means  satisfied  with  the  reasoning.  I  have  read  the  two  cases  § 
before  the  Master  of  the  Bolls,  which  are  in  print;  and 
certainly  it  would  be  very  difficult  to  answer  the  reasoning,  that 
appears  in  those  judgments.  I  have  stated  the  grounds  of  my 
own  opinion  upon  this  point ;  and  I  understand,  the  Master  of 
the  Bolls  still  considers  that  the  better  opinion ;  but,  the  case 
in  the  Court  of  Exchequer  having  been  so  decided,  he  thought  it 
difficult  to  depart  from  it.  With  reference  to  that  however  it 
seems  to  me,  that  Lord  Thurlow's  authority,  in  1791,  was  not 
treated  with  all  the  respect,  that  is  due  to  it,  in  the  subsequent 
period ;  and  the  existence  of  these  four  cases  in  controversy, 
three  at  the  Bolls,  and  this  one  before  me,  is  decisive  evidence, 
that  the  point  was  not  set  at  rest  by  the  case  in  the  Court  of 
Exchequer.  The  Master  of  the  Bolls  also  agrees  with  me, 
that,  whether  the  agreement  contained  the  clause,  that  usual 
covenants  should  be  inserted,  or  not,  would  not  make  a  material 
difference  ;  and,  with  great  anxiety  to  be  right  upon  this  point,  I 
*never  will  consent,  that  my  opinion  shall  be  supposed  to  stand  [  *27a  ] 
upon  such  a  distinction.  Before  the  case  of  Henderson  v.  Hay  an 

f  Morgan  v.  Slaughter,   5  E.   B.  §  Vere  v.  Loveden,  Janes  v.  Jones, 

715  (1  Esp.  8).  12  Ves.  179, 186,  both  of  which  case* 

X  Folkingham  v.  Croft,  4  B.  E.  844  are  covered  by  the  authority  of  this 

(3  Anstr.  700).  case.— 0.  A.  S. 
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agreement  for  a  lease  would  have  been  executed  precisely  in  the 
same  mode,  as  to  the  covenants  to  be  inserted,  whether  that 
clause  had  been  contained  in  it,  or  not :  so  would  an  agreement 
for  the  conveyance  of  a  real  estate.  In  this  case  therefore  I 
must  act  upon  my  clear  opinion  of  what  the  law  is ;  which  is,  that 
the  lessor  is  not  entitled  to  such  a  covenant. 

Tlie  exception  was  accordingly  overruled. 


1808. 
Aug.  11. 


Eldon,  L.C. 

£280] 


STAMFORD  FRIENDLY  SOCIETY,   Ex  parte. 

(15  Vesey,  280—282.) 

The  preference,  given  to  friendly  societies  by  the  stat.  33  Geo.  HE. 
c.  54,  s.  10,  over  other  creditors,  is  confined  to  debts  in  respect  of  money 
in  the  hands  of  their  officers  by  virtue  of  their  offices,  and  independent 
of  contract :  therefore  does^not  extend  to  money,  held  by  the  treasurer 
upon  the  security  of  his  promissory  note,  payable  with  interest  upon 
demand. 

This  petition,  presented  by  two  of  the  members  of  the  Friendly 
Society,  on  behalf  of  the  Society,  under  the  Act  of  Parliament,  t 
prayed  that  the  assignee  of  Hanson,  who  had  taken  the  benefit  of 
an  act  of  insolvency,  may  be  ordered  to  pay  the  sum  of  60Z.,  with 
interest,  to  the  petitioners,  in  full  discharge  of  his  debt  to  the 
Society,  and  in  preference  to  his  other  creditors,  under  the 
following  circumstances : 

The  petition  stated,  that  Hanson,  who  kept  a  public  house,  at 
which  the  Society  assembled,  upon  the  8th  of  October,  1805,  the 
day  of  their  annual  meeting,  as  the  father  and  treasurer  of  the 
Society,  had  in  his  hands  30Z.  belonging  to  them  ;  and,  the 
Society  having  some  money  in  the  box,  20Z.  was  placed  in  the 
hands  of  Hanson;  who  gave  as  security  his  promissory  note, 
expressed  to  be  for  the  sum  of  50Z.,  borrowed  and  received  of  the 
Society,  which  he  promised  to  pay  upon  demand  with  41.  per 
cent,  interest.  The  other  sum  of  10/.  was  stated  to  have  been 
placed  in  his  hands  under  the  head  of  subsistence  money.  He 
paid  interest  upon  the  sum,  secured  by  the  note  for  two  years. 

Mr.  Heald,  in  support  of  the  petition,  referring  to  the  late 

t  Statute  33  Geo.  HI.  c.  54,  s.  10. 
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cases  t  upon  this  Act  of  Parliament,  contended,  that  the  whole  Stamford 

of  this  sum  of  60Z.  was  money  in  the  *hands  of  Hanson,  as  society, 

treasurer  of  the  Society ;  and  therefore  a  debt  under  the  Act  to  Kx  P"** 
be  paid  in  preference  to  his  other  creditors ;  distinguishing  those      £  *281  1 
cases,  as  the  money  was  not  in  the  possession  of  the  party, 
as  an  officer. 

Mr.  Hall,  for  the  assignee  : 

Of  this  debt  502.  clearly  cannot  be  considered  as  within  this 
Act  of  Parliament.  That  was  not  in  his  hands  as  an  officer  of 
the  Society ;  according  to  the  words  of  the  Act  money,  remaining 
due,  received  by  virtue  of  his  office :  but  money  lent  to  him  upon 
security ;  with  interest  at  a  particular  rate :  a  case,  provided  for 
by  another  clause  1  of  the  Act.  This  case  falls  within  the  cases 
that  have  been  mentioned ;  except  as  to  the  10Z. ;  which  certainly 
is  under  different  circumstances. 

The  Lord  Chancellor  : 

It  is  not  for  my  consideration,  whether  this  Act  of  Parliament, 
which  certainly  has  a  very  harsh  operation  upon  other  creditors, 
excluding  every  fair,  honest,  demand  from  sharing  equally  with 
these  societies,  was  a  reasonable  provision  of  the  Legislature  : 
but  at  least  those,  who  claim  the  preference,  must  shew  their 
right  to  it  in  the  mode,  prescribed  by  the  Act.  The  preference 
is  given  in  respect  of  money,  received  by  officers  of  these 
societies  by  virtue  of  their  offices :  but  it  never  was  the  intention 
of  the  Legislature,  that  persons,  to  whom  they  chose  to  lend 
their  money,  should  pay  them  in  preference  to  other  creditors. 
The  preference  is  given  only  in  respect  of  money,  which  got  into 
the  hands  of  officers  independent  of  contract.  This  petition  is 
entirely  silent  upon  the  fact,  how  far,  and  for  what  purpose,  the 
rules  *of  this  Society  permitted  the  treasurer  to  receive  and  keep  [  *232  ] 
money;  except  the  single  allegation,  that,  as  father  and 
treasurer  of  the  Society,  he  had  in  his  hands  80Z.  which  is  an 
averment,  that  he  had  that  sum  in  his  hands  as  treasurer.  The 
whole  of  this  sum  of  502.  was  money  in  his  hands  by  contract ; 

f  See  Ex  parte  The  Amicable  Society      51  (6  Yes.  802). 
of  Lancaster ;  Ex  parte  Ro$ey  6  R.  R.         t  Sec  6. 
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not  upon  bond,  or  any  obligation  by  virtue  of  his  office.  As  to 
the  10Z.  it  is  probable,  that  sum,  which  is  stated  to  have  been 
placed  in  his  hands  as  subsistence  money,  did  get  to  him  as 
treasurer.  Keeping  the  public  house,  where  they  met,  he  might 
have  had  the  money  in  his  hands  for  that  purpose.  My  opinion 
is,  that  the  Legislature  did  not  intend,  that  these  Societies  should 
have  the  very  large  remedies,  given  to  them  by  this  Act  of 
Parliament,  unless  the  money  was  dealt  with  precisely  as  the 
Act  directs ;  and,  if,  instead  of  resting  upon  the  security,  which 
the  Legislature  gives  them,  they  lend  money  to  one  of  their 
officers  upon  a  special  contract  between  him  and  them,  that  is  a 
loan  to  him  ;  and  is  not  to  be  considered  as  money  in  his  hands 
by  virtue  of  his  office  within  this  Act  of  Parliament.  These 
Societies  must  understand,  that,  if  they  will  lend  money  upon 
special  contract,  they  have  not  the  remedies,  which  they  suppose 
they  have. 

The  order  was  accordingly  made  for  payment  of  the  sum  of 
10Z. ;  but  was  refused  as  to  the  remainder  of  the  petition. 


1808. 

July  14, 1C, 
26. 

Eldox,  L.C. 

[297] 


WAED  v.  HEPPLE.f 

(15  Vesey,  297—299.) 

Lien  of  the  agent  in  town  upon  the  papers  in  his  hands  for  what  was» 
due  to  him,  as  agent  in  the  cause,  from  the  solicitor  in  the  country. 

A  motion  was  made,  that  the  former  agent  in  town  for  the 
defendants  may  be  ordered  to  deliver  to  the  defendants  or  their 
present  agent  all  deeds,  papers,  &c.  in  his  custody,  belonging  to 
the  defendants,  on  payment  only  of  what  if  any  thing,  shall 
be  found  due  from  the  present  solicitor  in  the  country,  to  him,  as 
agent  in  the  cause. 

The  late  agent  in  the  cause  claimed  a  lien  upon  the  papers, 
not  only  for  what  was  due  to  him  from  the  present  solicitor, 
which  was  admitted  to  be  trifling,  but  also  for  what  was  due  to 
him,  as  agent  in  the  cause,  by  the  former  solicitor,  amounting 
to  2322. ;  for  which  and  other  debts  he  was  a  prisoner  in  Dover 

t  Lawrence  v.  Fletcher  (1879)  12  Ch.  D.  858. 
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gaol :   the  defendants  insisting,  that  he  had  been  over  paid ;       Ward 
having  received  from  them  65i. ;    the  agent  opposing  to  that     hbpplx. 
allegation  the  length  of  the  pleadings,  and  the  nature  of  the 
cause ;  in  the  course  of  which  one  of  the  defendants  came  to 
town :  and  transacted  business  personally  with  him. 

Mr.  Hart  and  Mr.  Home,  in  support  of  the  motion,  con- 
tended, that  the  agent  in  town  has  no  lien  upon  the  papers ; 
as  there  is  no  confidence  between  him  and  the  suitor.  [They 
cited  Farewell  v.  Coker.i] 

Sir  Samuel  RomiUy  and  Mr.  BeU,  for  the  agent,  insisted       [  298  j 
upon  the  lien ;  and  put  the  case  of  a  bill  dismissed  by  the  agent's 
negligence  in  not  instructing  counsel ;  who  would  be  liable  to  an 
action  by  the  suitor. 

The  Lord  Chancellor  said,  he  thought  this  point  had  been 
determined  in  this  Court ;  and  by  analogous  cases  at  law ;  and 
apprehended,  that  the  lien  could  not  be  maintained :  the  agent 
being  considered  as  paying  the  clerk  in  Court  upon  the  credit  of 
the  solicitor  in  the  country. 

The  Register  was  directed  to  search  for  precedents ;  and  an 
order  was  made,  that,  the  defendants  undertaking  to  pay  the 
late  solicitor  in  the  cause  in  the  country  what  should  appear  to 
be  due  upon  taxation  he  should  deliver  his  bill ;  and  the  agent  in 
town  should  be  at  liberty  to  deliver  his  bill  to  the  defendants,  as 
agent  for  that  solicitor  in  all  business,  done  by  him,  for  the 
defendants,  as  solicitor  in  this  cause,  or  otherwise :  the  defendants 
undertaking  to  pay  the  agent  what  shall  appear  to  be  due  to  him 
after  deducting  what  they  have  paid  to  the  solicitor.  The 
Master  was  directed  to  tax  such  bills ;  to  take  an  account  of  the 
money  advanced ;  and  to  ascertain  the  balance,  if  any  due  to  the 
agent.  It  was  declared,  that  the  agent  in  town  has  a  lien  upon 
the  deeds,  papers,  &c.  in  his  hands,  for  such  balance,  due  to  him 
from  the  late  solicitor  in  the  country ;  and  the  defendants  were 
ordered  not  to  pay  the  balance,  or  any  part  thereof,  if  found  due 

t  2  P.  Wins.  460. 

a.B. — vol.  x.  o 
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from  them,  to  him  without  the  consent  of  the  agent.  The 
defendants  were  ordered,  pursuant  to  such  their  submission,  to 
pay  to  the  agent  what  should  appear  to  be  due  to  him,  after 
deducting  what  they  have  paid  to  the  late  solicitor  in  the 
country;  and  to  pay  to  that  solicitor  what  shall  appear  to  be  due 
to  him,  after  the  payments,  already  made  to  him,  and  the 
payments,  *which  they  shall  make  to  the  agent  in  town  in 
pursuance  of  this  order ;  and  thereupon  the  late  solicitor  in  the 
country  was  ordered  to  deliver  to  the  defendants  all  the  deeds, 
papers,  &c.  in  his  custody  belonging  to  them  ;  and,  the  defen- 
dants undertaking  to  re-deliver  the  deeds,  papers,  &c.  now  in  the 
custody  of  the  agent  in  town,  in  case  the  Court  shall  at  any 
time  order  them  so  to  do,  that  agent  was  ordered  to  deliver  all 
such  deeds,  papers,  &c.  to  the  defendants ;  and  liberty  was  given 
to  him  to  apply  to  have  them  re-delivered. 


1808. 
JVor.  17. 

Eldon,  L.C. 

[317] 


CLAEKE  v.  WILSON.f 

(15  Vesey,  317.)  \ 

Purchaser,  having  taken  possession,  but  objecting  to  the  title,  required 
either  to  pay  in  the  purchase-money  or  deliver  up  possession. 

The  bill  prayed  the  specific  performance  of  an  agreement  by 
the  defendant,  to  purchase  an  estate  ;  or  that  he  may  relinquish 
it.  The  defendant  admitted  the  agreement ;  but  insisted,  that 
the  plaintiff  was  the  natural  son  of  an  Englishman,  born  in 
Portugal ;  and  therefore  an  alien ;  and  that  he  might  make  a 
good  title  by  procuring  an  act  of  naturalization. 

The  plaintiff  moved,  that  the  defendant  might  pay  into 
Court  the  purchase-money  and  interest.  The  defendant  was  in 
possession  of  the  estate. 

The  Lord  Chancellor  said,  he  thought  the  plaintiff  might 
require  the  defendant  to  pay  the  purchase-money,  or  to  give  up 
possession  of  the  estate. 

t  Ex  relatione.  144,  146,  60  L.  J.  Ch.  351,  64  L.  T. 

X  Greenwood  v.  Turner,  '91,  2  Ch.      261. 
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HOTHAM  v.   SUTTON.  im 

(lo  Vesey,  319—328.)  Ntw' 2L 

A  residuary  bequest  in  general  terms.    Revocation  by  a  codicil  as  to    Eldox,  L.C. 
"  plate  linen  household  goods  and  other  effects  (money  excepted)."        r  319  -1 
The  exception  prevents  the  restrained  construction,  in  general,  of  the 
words  "  other  effects" :  viz.  ejuadem  generis :  stock  therefore,  which  does 
not  pass  under  the  word  "  money,"  was  included,  with  leasehold  and 
all  personal  property,  except  money  and  Bank  notes. 

Philadelphia  Hotham  by  her  will,  dated  the  15th  of  January, 
1787,  [after  disposing  of  certain  Bank  Annuities  for  the  benefit 
of  her  elder  son  and  her  daughter  and  her  younger  son]  gave 
and  bequeathed  all  the  rest  and  residue  of  her  personal  estate  [  322  ] 
and  effects  of  what  nature  or  kind  soever  unto  her  said  younger 
children  equally  between  them :  the  share  of  her  son  to  be 
vested  and  payable  at  twenty-one;  and  that  of  her  daughter 
at  that  age  or  marriage;  with  benefit  of  survivorship  between 
them ;  to  extend  as  well  to  the  accruing  as  the  original  shares. 

The  testatrix  on  the  same  day  executed  a  codicil ;  thereby 
revoking  so  much  of  her  will,  as  related  to  having  given  to  her 
son  George  Frederick  Hotham  a  share  of  her  plate,  linen,  house- 
hold goods  and  other  effects  (money  excepted) ;  and  she  did 
thereby  give  the  whole  thereof  to  her  daughter ;  and  in  all  other 
respects  confirmed  her  will. 

The  testatrix  died  soon  afterwards;    leaving  her  daughter 

Philadelphia  Hotham,  and  two  sons,  Beaumont  Hotham  and 

George  Frederick  Hotham,  her  only  surviving  children.    At  the 

time  of  making  her  will  and  at  her  death  she  was  possessed  of  a 

leasehold  house  in  South  Audley  Street,  valued  at  5002. ;  the  sum 

of  14,767/.  16*.  9d.  8  per  cent.  Consolidated  Bank  Annuities: 

2,0012.   9*.   Id.  4  per  cent.   Annuities;  and  602.  per  annum 

Imperial  Annuities ;  all  standing  in  her  own  name.     She  had 

also  at  her  death  8892.  17s.  6d.  at  her  banker's :  4552.,  due  to  her 

upon  a  promissory  note :  plate,  valued  at  87/. :   jewels  and 

trinkets,  valued  at  1722. :  linen  at  1822. :  household  furniture  at 

4402. :  wearing  apparel  at  562. :  books  at  122. :  a  carriage  at  421. : 

wines  at  942. :  and  152.,  found  in  the  house. 

The  bill,  filed  on  behalf  of  the  daughter,  an  infant,  against  the 

q  2 
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Hotham  executors,  and  her  two  brothers,  prayed,  that  "the  interests  of  the 
Suttox.  plaintiff  and  her  brothers  in  the  sum  of  14,767Z.  16s.  9d.  8  per 
I  *323  ]  cent.  Consolidated  Bank  Annuities  and  the  residue  of  the  personal 
estate  under  the  will  and  codicil  may  be  adjusted  ;  [and  one  of 
the  questions,  made  at  the  bar,  was]  whether  the  plaintiff  was 
entitled  under  the  will  and  codicil  to  all  the  residue  of  the  per- 
sonal estate,  except  such  part  as  consisted  of  money. 

Sir  Samuel  RomiUy  and  Mr.  Benyon,  for  the  plaintiff: 

*  *  If  the  clause  of  revocation  in  the  beginning  of  the  codicil 
had  concluded  with  the  words  "  other  effects,"  the  construction 

F  *324  ]  must  have  been  *confined  to  effects  ejusdem  generis :  but  the 
exception  of  money  gives  an  explanation,  which  excludes  that 
construction ;  shewing,  in  what  respect  she  meant  to  limit  that 
general  expression ;  conceiving,  that,  unless  qualified,  it  would 
comprehend  all  her  property  of  every  description  ;  and  meaning 
to  except  the  single  article,  money.  The  restrained  interpreta- 
tion of  the  word  "  effects  "  therefore  cannot  be  applied  in  this 
clause.  Then  what  passes  under  the  bequest  of  "  money  "  ?  It 
has  always  been  considered,  that  money  and  bank  notes  in  the 
possession  of  the  testator,  or  at  his  banker's,  would  pass ;  and 
nothing  else :  the  plaintiff  therefore  under  the  codicil  is  entitled 
to  the  leasehold  house,  plate,  linen  and  every  article  of  personal 
estate,  except  money  and  bank  notes  in  the  possession  of  the 
testatrix,  or  at  her  banker's. 

Mr.  Ricliards  and  Mr.  Bell,  for  the|  defendant,  the  younger 
son  George  Frederick  Hotham : 

*  *  This  codicil,  made  upon  the  same  day  as  the  will,  i& 
only  a  partial  revocation;  and  upon  the  word  "effects"  with 
reference  to  the  subject,  and  the  previous  expressions,  the  inten- 
tion is  plain,  to  take  out  of  the  residue,  bequeathed  by  the  will, 
articles  of  a  certain  description  only,  specified  by  the  codicil : 
plate,  linen,  and  household  goods :  the  will  containing  nothing 
as  to  such  articles. 


[  325  ]  Sir  Samuel  RomiUy,  in  reply. 
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The  Lord  Chancellor  [after  deciding  a  question  not  material      Hotham 
to  this  report  said  :]  Sutton. 

With  respect  to  the  second  question,  the  doctrine  appears  now  E  2  1 
to  be  settled  in  this  Court,  that  the  words  "  other  effects "  in 
general  mean  effects  ejusdem  generis  A  I  cannot  help  entertain- 
ing a  strong  doubt,  whether  this  testatrix,  if  asked,  whether  she 
meant  effects  ejusdem  generis,  or  contemplated  the  share  of  all, 
which  she  had  considered  her  effects  in  the  will,  would  not  have 
answered,  that  the  latter  was  her  meaning.  Her  expression  is 
conclusive  upon  that.  Money  cannot  be  represented  *as  ejusdem  [  *327  ] 
generis  with  plate,  linen,  and  household  goods.  The  express 
exception  of  money  out  of  the  "  other  effects  "  shews  her  under- 
standing, that  it  would  have  passed  by  those  words ;  that  express 
words  were  required  to  exclude  it ;  and  by  force  of  the  exclusion 
in  the  accepted  article  she  says,  she  thought,  that  the  words  of 
her  bequest  would  carry  things,  not  ejusdem  generis.  This 
disposition  must  therefore  be  taken  to  comprehend  all,  that  she 
has  not  excluded;  which  is  money  only.  The  question  then 
comes  to  be,  whether  stock,  supposing  it  to  be  part  of  the  residue, 
is  money;  whether  it  was  ever  considered  money  in  such  a 
bequest  as  this.  There  is  no  instance  of  that.  Stock  does  not 
pass  by  the  word  "money";  and  the  argument  is  fortified  by 
what  I  mnst,  as  a  Judge,  take  to  be  a  deliberate  contrast  of  stock 
and  money  throughout  this  will.    *    *    * 


MACKRETH  v.   SYMMONS.J  isos. 

(15  Vesey,  329-355.)  ^M** 

A  vendor  has  a  lien  for  purchase-money  unpaid  against  the  vendee,  1809. 

volunteers,  and  purchasers  with  notice,  or  having  equitable  interests  jaHm  24. 

only,   claiming  under  him;    unless   clearly  relinquished;    of   which  

another  security  taken,  and  relied  on,  may  be  evidence;  according  to  Eldon,  L.C. 

the  circumstances ;  the  nature  of  the  security,  &c.  r  329  1 

Lien,  where  either  conveyance,  or  payment,  was  by  surprise. 

The  bill  stated,  that  in  the  years  1783  and  1784  the  plaintiff 
was  indebted  to  John  Manners  in  several  sums,  amounting  in  the 

t  Bawling*  V.   Jenning*,  OB.  B.  t  Kefflewdl  v.  Watson  (1879)  26 

137  (13  Yes.  39).  Ch.  D.  501. 
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Mackbeth  whole  to  13,500/. ;  for  which  sums  John  Martindale,  as  surety, 
Symmoks.  joined  the  plaintiff  in  bonds.  In  1790  Martindale,  having  upon 
a  settlement  of  accounts  with  the  plaintiff  in  1785  taken  credit 
for  payment  to  Manners  of  8,000Z.  undertook  to  discharge  the 
remaining  10,500/.;  and  they  settled  an  account  accordingly. 
Other  accounts  were  afterwards  settled  between  them :  the  last  in 
February,  1792 ;  upon  which  a  balance  of  54,000Z.  was  due  to 
Martindale,  including  10,898Z.  17s.  the  value  of  annuities, 
granted  by  the  plaintiff;  against  which  Martindale  agreed  to 
indemnify  the  plaintiff  in  consideration  of  the  plaintiff's  agreeing 
to  pay  him  the  amount.  A  bond  for  20,000Z.  was  given 
accordingly :  and  a  mortgage  in  fee  was  executed  by  the  plaintiff 
to  Martindale  for  the  balance  of  54,000Z. 

By  indentures  of  lease  and  release,  dated  the  80th  and  81st  of 
October,  1798,  reciting  an  agreement  by  the  plaintiff  to  sell  the 
reversion  of  the  mortgaged  estates  to  Martindale,  which  was 
valued  at  60,000Z.  composed  of  the  principal  and  interest,  duo 
upon  the  mortgage,  those  estates  were  conveyed  to  Henry 
Martindale  and  his  heirs,  to  the  use  of  the  plaintiff  for  life ;  with 
remainder  to  John  Martindale  in  fee. 

The  bill  farther  stated,  that  John  Martindale  did  not,  according 
[  •3S0  ]  to  his  undertaking,  pay  the  sum  of  13,500Z.  *to  Manners,  nor  the 
value  of  the  annuities ;  which  sums  constituted  part  of  the  con- 
sideration for  his  purchase  of  the  reversion  of  the  estate.  In 
September,  1797,  a  commission  of  bankruptcy  issued  against 
him;  under  which  Manners'  representatives  proved  the  debt 
upon  the  bonds;  and  received  dividends:  the  plaintiff  being 
obliged  to  pay  remainder  of  the  debt  on  account  of  those  bonds ; 
being  14,128Z.  8s.  9d.  besides  costs,  and  several  sums  on  account 
of  the  annuities. 

John  Martindale  before  his  bankruptcy  had  contracted  to 
execute  a  mortgage  to  the  defendant  of  the  reversion,  comprised 
in  the  indentures  of  1793  ;  and  the  plaintiff  claiming  a  lien  upon 
the  estate  for  the  payments  he  had  made  in  consequence  of 
Martindale's  failure  to  fulfil  his  engagements,  gave  notice  to  the 
assignees  under  the  commission.  In  1798  Symmons  obtained  a 
decree,  that  the  assignees  should  execute  a  mortgage  of  the 
reversion  to  him,  expressly  without  prejudice  to  the  plaintiff's 
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claim;  and  afterwards  filed  a  bill  of  foreclosure  against  the    Mackreth 
assignees ;  and  obtained  a  decree ;  Mackreth  not  being  a  party     symmoks. 
to  that  suit.    The  legal  estate  was  vested  in  Coutts,  as  a  trustee 
under  a  conveyance  by  Mackreth  and  Martindale  in  1798,  to 
secure  annuities  of  2,0002. 

The  bill,  filed  by  Mackreth,  prayed  a  declaration,  that  the 
plaintiff  has  a  lien  upon  the  reversion  of  the  estates,  sold  to 
Martindale,  and  mortgaged  to  Symmons,  for  the  payments  he 
had  been  obliged  to  make,  and  those  sums,  which  he  may  here- 
after pay  in  respect  of  the  annuities,  &c. 

The  defendant  Symmons  by  his  answer  denied,  that  he  had 
any  notice,  prior  to  his  entering  into  the  agreement  with  Martin- 
dale, that  the  plaintiff  had  not  received  full  consideration ;  and 
submitted,  that  he  had  no  lien. 

Sir  Samuel  RomiUy  and  Mr.  Wriottesley,  for  the  plaintiff :  [  331  ] 

The  equitable  lien  of  a  vendor  upon  the  estate  sold  for  the 
purchase-money,  as  against  the  vendee,  and  even  though  a  bond 
was  taken,  is  established  by  a  great  number  of  cases,  from 
Chapman  v.  Tanner, \  to  Nairn  v.  Prowse.%  *  *  The  estate  [ 332  ] 
was  never  properly  out  of  the  hands  of  the  plaintiff.  He  had  not 
taken  a  security,  carved  out  by  himself ;  which  might  preclude 
the  equitable  lien  he  once  had ;  which  therefore  still  remains. 
From  the  nature  of  this  transaction,  the  consideration  being  a 
former  debt,  no  money  actually  passing,  no  such  hardship  can 
arise  from  enforcing  the  lien  as  in  the  case  of  a  purchaser  for 
valuable  consideration,  actually  paid  in  that  transaction ;  who  is 
affected  by  notice.     *     *    * 

Mr.  Richards,  Mr.  Alexander,  and  Mr.  William  Agar,  for 
the  defendant : 

*     *     In  the  case  of  Chapman  v.  Tanner  §  there  was  a  special       [  333  ] 
agreement :  the  title-deeds  were  kept  by  the  vendor  :  a  deposit 
of  the  title-deeds  of  itself  amounting  to  an  equitable  charge. 
Other  cases,  besides  those,  which  have  been  mentioned,  in  which 
this  point  arose   either  directly,  or  incidentally,  are  Bond  v. 

t  1  Vern.  267.  §  1  Vern.  267.    See  6  R.  E.  42, 

J  6  B.  B.  37  (6  Ves.  752). 
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Haoebbth  Kent ;  t  PoUexfen  v.  Moore ;  \  FaweU  v.  Heelis :  §  and  Blackburn 
Stmmoks.  v-  Gregson.  |j  The  result  of  all  of  them  is,  that,  where  a 
security  is  given,  there  is  no  place  for  this  equity:  the  pur- 
chaser certainly  having  to  shew,  that  it  does  not  exist.  Here 
a  bond  was  given  by  Martindale :  the  security  stipulated  be- 
tween the  parties ;  and  therefore  the  lien,  substituted  by  equity, 
where  there  is  no  stipulation  for  a  particular  security,  cannot 
be  raised. 

Sir  Samuel  Romitty,  in  reply : 

The  plaintiff  being  called  upon,  and  obliged  to  pay,  the  debt, 
[  *334  ]  against  which  Martindale  undertook  to  indemnify  *him,  that 
undertaking  forming  the  consideration  of  Martindale's  purchase, 
he  cannot  upon  the  ground  of  fraud  be  permitted  to  retain  the 
estate.  The  lien  therefore  is  clear  in  respect  of  the  10,500Z. 
The  distinction  as  to  the  annuities  rests  upon  the  single  circum- 
stance, that  a  security  by  a  bond  of  indemnity  was  taken ;  which 
is  confined  to  the  annuities.  *  *  * 
[  336  ]  The  result  of  the  authorities,  and  of  the  circumstances,  to 

which  they  are  to  be  applied,  is,  that,  a  part  of  the  money, 
which  was  the  consideration  of  the  original  purchase,  remaining 
unpaid,  the  Court  will  raise  the  lien ;  and  will  enforce  it  against 
a  second  purchaser,  with  notice  ;  that  universally  the  time  of  the 
conveyance,  as  well  as  the  time  of  the  advance,  is  material  with 
regard  to  notice;    and  that  this  defendant  clearly  had  notice 

before  the  conveyance. 

***** 

Nov.  26.      The  Lord  Chancellor,  having  stated  the  case  very  particularly, 

and  observing,  that  the  legal  estate  in  the  *premises  was, 

£         J  before  the  assignees  of  Martindale  executed  the  agreement 

for  a  mortgage  to  Symmons,  vested  under  a  former  convey- 
ance by  Mackreth  in  a  trustee  to  secure  annuities,  granted 
by  him,  pronounced  the  following  judgment : 

This  case,  when  it  was  argued,  and  since,  has  appeared  to  me 
to  involve  a  question  of  very  great  importance ;  with  regard  to 

t  2  Vern.  281.  §  Amb.  724;  1  Br.  C.  C.  422  n. 

J  3  Atk.  272.  ||  1  Br.  C.  C.  420. 
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which  I  am  not  able  to  find  any  rule,  which  is  satisfactory  to  my  Hacemtk 
mind.  If  I  had  found,  laid  down  in  distinct  and  inflexible  terms,  syxmohb. 
that,  where  the  vendor  of  an  estate  takes  a  security  for  the  con- 
sideration, he  has  no  lien,  that  would  be  satisfactory ;  as,  when 
a  rule,  so  plain,  is  once  communicated,  the  vendor  not  taking  an 
adequate  security,  loses  the  lien  by  his  own  fault.  If,  on  the 
other  hand,  a  rule  has  prevailed,  as  it  seems  to  be,  that  it  is  to 
depend,  not  upon  the  circumstance  of  taking  a  security,  but  upon 
the  nature  of  the  security,  as  amounting  to  evidence,  as  it  is 
sometimes  called,  or  to  declaration  plain,  or  manifest  intention, 
the  expressions  used  upon  other  occasions,  of  a  purpose  to  rely, 
not  any  longer  upon  the  estate,  but  upon  the  personal  credit  of 
the  individual,  it  is  obvious,  that  a  vendor,  taking  a  security, 
unless  by  evidence,  manifest  intention,  or  declaration  plain,  he 
shews  his  purpose,  cannot  know  the  situation,  in  which  he 
stands,  without  the  judgment  of  a  Court,  how  far  that  security 
does  contain  the  evidence,  manifest  intention,  or  declaration 
plain,  upon  that  point.  That  observation  is  justified  by  a  re- 
view of  the  authorities ;  from  which  it  is  clear,  that  different 
judges  would  have  determined  the  same  case  differently ;  and,  if 
some  of  the  cases,  that  have  been  determined,  had  come  before 
me,  I  should  not  have  been  satisfied,  that  the  conclusion  was 
right. 

This  bill  insists  upon  a  lien,  in  respect  of  these  annuities :  *to  [  *343  ] 
be  paid  all,  that  the  plaintiff  himself  has  paid ;  and  either  as  to 
the  original  value,  or  the  present  value,  or  the  future  payments. 
I  state  that  claim  in  these  different  terms ;  as,  to  determine, 
what  is  the  hen,  it  is  necessary  to  point  out  the  amount  of  it  ; 
and  how  it  is  to  be  calculated.  Some  doubt  was  thrown  in  the 
argument  upon  the  question  of  lien  between  the  vendor  and 
vendee  :  but  it  was  not  carried  far  ;  and  it  is  too  late  to  raise  a 
doubt  upon  it :  but  it  is  insisted,  that  the  lien  does  not  prevail 
against  third  persons,  even  with  notice  of  the  situation  of  the 
vendor  and  vendee.  It  may  be  of  use  to  state  the  cases  upon 
this  subject  in  the  order  of  time.  [His  Lordship  then  con- 
sidered at  length  a  great  number  of  cases  to  which  it  is  no 
longer  necessary  to  refer  and  continued :  ] 

From  all  these  authorities  the  inference  is,  first,  that,  gene-       [  849  ] 
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Mackrkth  rally  speaking,  there  is  such  a  lien;  secondly,  that  in  those 
Symmoks.  general  cases,  in  which  there  would  be  the  lien,  as  between 
vendor  and  vendee,  the  vendor  will  have  the  lien  against  a  third 
person  ;  who  had  notice,  that  the  money  was  not  paid.  Those 
two  points  seem  to  be  clearly  settled.  I  do  not  hesitate  to  say, 
[  *350  ]  that,  if  I  had  *found  no  authority,  that  the  lien  would  attach 
upon  a  third  person,  having  notice,  I  should  have  had  no  diffi- 
culty in  deciding  that  upon  principle ;  as  I  cannot  perceive  the 
difference  between  this  species  of  lien  and  other  equities;  by 
which  third  persons,  having  notice,  are  bound.  In  the  case  of  a 
conveyance  to  B.,  the  money  being  paid  by  A.,  B.  is  a  trustee  ; 
and  C.  taking  from  him,  and  having  notice  of  the  payment  by 
A.,  would  also  be  a  trustee ;  and  many  other  instances  may  be 
put.  The  more  modern  authorities  upon  this  subject  have 
brought  it  to  this  inconvenient  state ;  that  the  question  is  not  a 
dry  question  upon  the  fact,  whether  a  security  was  taken  ;  but  it 
depends  upon  the  circumstances  of  each  case,  whether  the  Court 
is  to  infer,  that  the  lien  was  intended  to  be  reserved ;  or  that 
credit  was  given,  and  exclusively  given,  to  the  person,  from 
whom  the  other  security  was  taken. 

In  this  case,  having,  as  other  judges  have  had,  to  determine 
this  question  of  intention  upon  circumstances,  I  may  mistake  the 
fair  result  of  the  circumstances,  which  I  have  endeavoured  to 
collect.  I  must  say,  I  have  felt  from  the  first,  that  there  is 
upon  the  part  of  the  plaintiff  that  natural  justice  and  equity, 
which  excite  a  wish,  that  I  could  enforce  the  lien  throughout : 
but,  first,  as  to  the  annuities,  I  am  persuaded,  that,  with  refer- 
ence to  that  part  of  the  case,  involving  the  question  of  lien  as  to 
the  consideration,  or  any  part  of  it,  or  any  sum  of  money,  the 
quantum  of  which  is  to  be  estimated  with  reference  to  the  present 
value,  or  the  past,  or  future  payments,  this  is  a  case,  in  which 
the  plaintiff  intended  to  rely  entirely  upon  the  personal  security : 
the  bond  for  20,0002. ;  and  that  was  the  conception  of  Martin- 
dale  also ;  by  whose  default  of  payment  therefore  the  estate  is 
not  now  subject  to  the  lien  in  respect  of  the  consideration  of  the 
[  *35i  ]  annuities,  or  any  allowance  in  respect  *of  it.  See  how  it  stands. 
In  1790  the  plaintiff,  as  principal,  and  Martindale,  as  surety, 
being  engaged  in  an  obligation,  which  I  understand  to  be  a  per- 
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sonal  one,  for  these  annuities,  agree  to  change  situations :  Mar-    Mackbeth 

a* 

tindale  to  be  the  principal,  and  the  plaintiff  to  be  surety ;  in  symmons. 
consideration  of  which  the  plaintiff  agrees  to  give  9,0001., 
secured  by  a  mortgage.  It  rests  upon  that  until  1793;  when 
the  transaction  takes  this  course ;  that  Martindale  shall  be,  no 
longer  a  mortgagee,  but  owner  of  the  reversion  in  fee;  and, 
which  is  material,  of  the  reversion,  expectant  upon  the  plaintiff's 
life-estate.  The  annuities  remain  upon  the  old  footing :  that  is, 
some  payments  were  made,  or  arrears  accrued,  between  1792  and 
1793;  and  payments  were  to  arise  from  time  to  time.  The 
value,  given  to  Martindale  in  1792  by  the  mortgage  of  9,0002.  for 
taking  the  liability  upon  himself,  was  a  value,  which  merely  by 
the  lapse  of  time  between  1792  and  1793  must  have  varied.  If 
the  annuities  had  been  paid,  there  must  have  been  a  difference  in 
the  estimation  :  also  de  anno  in  annum  the  value  was  decreasing; 
not  only,  as  the  annuities  were  wearing  out ;  but  also  as  the 
number  of  the  annuitants  was  decreasing  by  death.  It  is  im- 
possible, it  is  not  natural,  to  suppose,  that  parties,  dealing  for 
the  consideration  of  annuities,  and  the  purchase  of  a  reversion, 
which  might  not  take  effect  in  possession,  until  all  the  annuitants 
were  dead,  relied  on  that  reversion,  as  security  in  addition  to  the 
indemnity  by  the  bond  for  20,0002. :  in  the  original  transaction 
the  estate  being  pledged  for  the  sum  of  9,0002.,  as  if  actually 
paid. 

Then,  as  to  the  lien,  for  what  is  it  ?  Is  it  for  the  original 
sum  ?  That  it  cannot  in  justice  be.  Is  it  for  future  payments ; 
that,  one  sum  being  paid,  it  does  not  attach :  another  sum  not 
being  paid,  it  does  attach  :  a  charge  upon  the  reversion  arising 
from  time  to  time,  accordingly  as  these  payments  are,  or  are  not, 
made ;  and  is  that  *inference  to  be  drawn,  where  a  conveyance  [  *3»2  ] 
was  executed  without  the  least  notice  of  such  an  intention ;  a 
security  taken,  not  of  itself  sufficient  to  exclude  the  purpose  of 
such  a  lien ;  but  the  nature  of  the  subject,  connected  with  the 
fact  of  that  security  taken,  is  decisive  proof  against  such  an  in- 
tention ;  and  it  appears  accordingly  in  the  other  cause,  Symmom 
v.  Rankin,  that  Mackreth  and  Martindale  joined  in  the  convey- 
ance to  Coutts,  to  secure  an  annuity  of  2,0002.,  without  the  least 
reference  to  such  an  intention. 
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Mackebth  I  admit,  that  the  opinion  of  Lord  Loughborough,  t  that  the 
6TMHON8.  casej  before  Lord  Camden  went  upon  the  ground  of  lien,  is  an 
authority  very  considerably  against  my  opinion ;  and  I  cannot 
say,  upon  what  the  case  did  proceed,  if  not  upon  that  ground ; 
as,  the  estate,  given  by  the  wife  to  her  husband  for  his  life,  after 
her  own  death,  if  not  affected  by  the  lien,  could  not  be  bound  to 
pay  the  annuity.  If  that  case  is  accurately  represented,  Lord 
Camden's  opinion  seems  to  have  been,  that  the  mere  circum- 
stance of  an  estate  given  in  consideration  of  an  annuity,  with  a 
bond,  would  not  prevent  the  lien  attaching  from  time  to  time ; 
and,  so  understanding  it,  I  cannot  bring  my  mind  to  the  conclu- 
sion, that  it  is  an  authority,  which  ought  to  lead  me  to  deter- 
mine, that  with  reference  to  these  annuities  there  is  a  lien, 
either  for  the  original  value,  the  present  value,  or  the  future 
payments,  which  may,  or  may  not,  become  due. 

As  to  the  other  part  of  the  case,  I  have  considered  long, 
whether  the  conclusion  is  just,  that,  not  meaning  to  have  a  lien, 
as  I  think  this  party  did  not,  with  regard  to  the  annuities,  he 
[  *353  ]  should  mean  to  have  a  lien  as  to  the  *sum  of  money  due  to 
Manners.  My  individual  opinion  is,  that  the  intention  was  the 
same  as  to  both :  but  with  regard  to  the  latter  the  cases  autho- 
rize the  lien  ;  unless  it  is  destroyed  by  particular  circumstances; 
which  do  not  exist  here.  That  sum  is  precisely  in  the  condition 
of  a  part  of  the-  consideration,  not  paid ;  and  then  the  inference 
in  equity,  unless  there  are  strong  circumstances,  getting  over  it, 
is,  that  a  lien  was  intended.  This  comes  very  near  the  doctrine 
of  Sir  Thomas  Clarke ;§  which  is  very  sensible;  that,  where 
the  conveyance,  or  the  payment,  has  been  made  by  surprise, 
there  shall  be  a  lien.  This  plaintiff  understood  at  the  time  of 
the  conveyance,  that  this  money  was  to  be  paid  on  his  account 
to  Manners ;  which  is  the  same,  as  if  it  was  to  have  been  paid  to 
himself;  and  was  not  paid;  and  then  the  only  question  is, 
whether,  as  from  the  special  circumstances  as  to  the  value  and 
nature  of  the  annuities  I  am  to  infer,  that  a  lien  was  not  in- 
tended as  to  them,  I  must  make  the  same  inference  with  respect 

t  See  Blackburn  v.  Gregson,  1  Br.      Br.  C.  C.  423. 
G.  C.  420.  J  1  Black.  150 ;  Burgeas  v.  Wheate. 

X  Tardiff  v.  Scrughan;  stated  1 
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to  this  gross  sum ;  as  to  which,  if  the  annuities  were  not  mixed    Kaokuth 

mm 

with  the  transaction,  the  doctrine  of  equity  is,  that  the  lien     symmons. 
would  attach.    As  to  that  sum  my  judgment  is,  that  the  plaintiff 
has  a  lien. 

It  is  contended,  that  there  are  other  circumstances  in  this 
case ;  that  the  defendant  Symmons  has  a  conveyance  of  the 
estate  without  notice  :  or  rather,  a  contract ;  as  he  had  notice  at 
the  time  of  the  conveyance.  It  is  not  necessary  to  go  into  the 
doctrine  as  to  the  effect  of  notice  at  the  time  of  the  contract,  or 
at  the  time  of  payment  of  the  money ;  though  there  is  no  doubt, 
the  defendant,  when  he  took  his  conveyance,  had  notice  from  the 
recitals  in  his  title-deed  of  Mackreth's  rights  and  Martindale's 
obligations,  as  vendor  and  vendee.  Neither  is  it  necessary  to  go 
into  the  consideration  of  another  ^argument ;  that  the  defen-  [  *354  ] 
dant's  money  was  not  originally  lent  upon  the  faith  of  the  land. 
There  is  a  great  difference  between  the  effect  of  a  judgment,  as 
attaching  upon  the  land,  and  a  special  agreement  by  a  creditor 
for  a  security  upon  the  land.  It  is  not  however  necessary  to 
determine  such  questions ;  as  neither  the  plaintiff,  nor  the  de- 
fendant Symmons,  has  the  legal  estate ;  which  appears  in  the 
other  cause  Symmons  v.  Rankin,  to  be  in  Coutts,  under  the  con- 
veyance of  1793 ;  in  which  Martindale  and  Mackreth  joined ; 
and  then  between  equities  the  rule  "  Qui  prior  est  tempore  potior 
ettjure"  applies. 

The  result  of  this  case  is,  that  the  bill  must  be  dismissed  as  it 
regards  the  annuities ;  and  is  right  as  to  the  other  part  of  the 
claim ;  and,  being  right  in  one  point,  and  wrong  in  the  .other, 
the  decree  must  be  without  costs. 

This  case  was  mentioned  by  way  of  motion  to  vary  the        1809. 
minutes,  upon  a  misunderstanding  as  to  the  costs. 

The  Lord  Chancellor,  having  repeated  the  ground,  upon  which 
no  costs  were  given,  made  the  following  additional  ob- 
servations : 

Since  the  judgment  was  pronounced,  I  have  met  with  a  case, 
which  was  not  cited  in  the  argument,  but  is  referred  to  in  Mr. 
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3UCKBETH  Sugden's  work ;+  which  seems  to  me  to  be  a  book  of  considerable 
Stmjcoxb.  merit;  in  which  this  subject  *is  considered  with  much  atten- 
[  *355  ]  tion ;  and  he  comes  to  a  conclusion,  different  from  mine.  I 
looked  into  the  Register's  book  for  that  case ;  the  name  of  which 
I  do  not  recollect ;  and  it  does  seem  to  me,  that  his  inference  is 
not  the  necessary  inference,  arising  from  the  circumstances  of 
that  case ;  as  I  find  it  in  the  Register's  book.  I  mention  this  to 
shew,  that  I  have  not  withdrawn  from  the  opinion  I  have  ex- 
pressed upon  this  subject ;  as  to  which,  conceiving  it  to  be  of 
great  importance,  I  should,  if  convinced,  be  very  ready  to  retract : 
but,  having  endeavoured  to  collect  all  the  doctrine  of  the  Court 
upon  itt  I  am  sure  I  am  right  in  that.  I  wish  I  was  as  sure  in 
the  application  of  the  evidence. 


DAWSON  v.   CLAKKE. 

(15  Vesey,  409—418.) 

«  .7"77  ^       A  short  report  of  this  case  on  appeal  (18  Yes.  247)  will  be 
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found  in  Volume  11  of  the  Revised  Reports. 
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Feb.  26. 
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A  vg.  8. 
Dec.  10. 

ELDOH,  L.C. 
[432] 


LTJPTON  v.  WHITE. 
WHITE  v.   LUPTON. 

(15  Vesey,  432— 444.)  t 

An  agent,  or  bailiff,  confounding  his  principal's  property  with  his 
own,  may  be  charged  with  the  whole ;  except  what  he  can  prove  to  be 
his  own. 

The  bill,  upon  which  the  first  of  these  causes  was  instituted, 
praying  an  account  of  lead  ore,  obtained  under  premises,  called 
The  Little  Ing,  in  the  manor  of  Beverley  in  Yorkshire,  claimed 
by  the  plaintiff,  as  his  estate ;  and  an  injunction  against  continu- 
ing to  work  the  mine.  The  defendants  were  the  owners  of 
considerable  lead  mines  adjoining,  and  lessees  under  him ;  con- 

t  See  Sugden's  Law  of  Vendors  from  the  Register's  book, 

and  Purchasers.    The  case  alluded  %  Cook  v.  Additon  (1869)  L.  B.  7 

to  by  the  Lord  Chancellor,  ap-  Eq.  466,  470. 
pears  to  be  Comer  v.  Walk-ley :  stated, 


VOL.  X.] 


1808.    CH.    15  VESEY,  482-438. 


95 


tending,  that  The  Little  Ing,  which  did  not  contain  more  than 
four  or  five  acres,  was  comprehended  in  the  leases.    An  in- 
junction, having  been  obtained,  was  dissolved  upon  the  under- 
taking  of  the  defendants,  that,  being  permitted  to  continue  to 
work  the  mines,  which  had  been  worked  together,  as  one  mine, 
distinct  accounts  should  be  kept  of  the  ore,  produced  from  under 
The  Little  Ing.    An  issue  was  directed ;  and  the  verdict  having 
established  the  plaintiffs  title  to  those  premises,  an  account  was 
directed  of  the  lead  ore,  &c.  got  by  the  defendants  in  the  first 
cause  under  the  close,  called  The  Little  Ing.    The  Master's 
report  stated,  from  the  affidavit  of  the  defendant  White,  that 
the  other  defendants  were  lessees    under   him,   or  otherwise 
concerned  as  partners  in  the  Prosperous  mine,  also  situated  in 
Beverley,  rendering  a  certain  duty  in  lead  to  him,  as  rent; 
*that  they  were  at  the  entire  risk  and  whole  expense  of  working 
that  mine ;  and  consequently  the  books  of  account,  &c.  were  in 
their  custody. 

The  report  farther  stated  from  the  affidavit  of  Findlay,  one 
of  the  defendants  in  the  first  cause,  that  two  books  of  account 
produced  were  the  only  books  kept  for  entering  the  general 
accounts  of  the  lead  mines,  including  The  Little  Ing ;  and  that 
all  the  ore,  which  during  the  years  1802,  1803,  and  1804,  were 
got  in  Prosperous  mines  and  under  Little  Ing,  was  brought  up 
through  the  shafts  and  levels  of,  and  smelted  and  sold,  as 
belonging  to  the  Prosperous  mine.  Two  of  the  lessees  stated, 
that,  before  they  entered  upon  any  working  within  the  limits  of 
The  Little  Ing,  they  were  apprehensive  from  the  threats  of 
Lupton,  that  some  dispute  might  probably  arise  as  to  their  right 
of  getting  minerals  there:  but,  as  the  minerals  within  The 
Little  Ing  were  comprised  in  their  lease,  they  carried  their 
workings  into  it ;  and  continued  them,  until  the  first  injunction 
was  obtained ;  in  consequence  of  which  they  desisted,  until  that 
injunction  was  dissolved;  and  upon  renewing  their  workings 
they  had  the  caution  to  direct  their  agent  to  lay  into  separate 
heaps,  and  to  keep  a  distinct  account  of,  all  the  minerals,  that 
should  be  raised  from  The  Little  Ing,  and  to  inform  the  smelters, 
which  was  the  particular  ore,  which  came  from  that  ground ; 
that  they  might  distinguish  it. 


Luptoh 

V. 

White. 
White 

Luptoh. 
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LUPTON 

White. 

White 

v. 
Luptos. 


[  •«*  ] 


The  Master  stated  his  opinion  upon  all  the  books  produced, 
that  the  defendants  have  not  rendered  a  true  account  of  the 
lead,  got  from  The  Little  Ing;  and  that  the  account  of  sales 
of  lead  in  the  book,  entitled  "  The  Accounts  of  Little  Ing,"  and 
several  other  books  produced,  have  been  so  kept  or  contrived  as 
to  prevent  a  true  discovery,  as  well  of  the  ore,  got  by  the 
defendants  *Wood  &  Go.  from  under  Little  Ing,  as  of  the  lead 
produced  therefrom ;  and  that  for  the  purpose  of  preventing  a 
discovery  of  the  ore,  got  from  under  Little  Ing,  and  of  the  lead 
produced  therefrom,  the  defendants  Wood  &  Co.  caused  the  ore, 
got  from  The  Little  Ing,  to  be  mixed  with  the  ore,  got  out  of 
their  adjoining  mine  ;  and  the  ore  from  both  mines  was  smelted 
together  at  the  same  hearth,  and  marked  with  the  same  mark 
and  letter  ;  that  in  payment  of  the  duty  in  lead  to  the  defendant 
White  no  distinction  was  made  between  the  lead,  arising  from 
the  ore,  got  from  one  mine  and  the  other;  and,  in  order  to 
prevent  a  proper  examination  of  the  workings  under  Little  Ingy 
the  defendants  permitted  some  of  the  workings  to  fall  in ;  wilfully 
filled  up  other  parts  with  rubbish  ;  and  drowned  the  lower  part : 
so  that  no  true  estimate  could  be  formed  of  the  quantity  of  ore, 
got  by  the  defendants  Wood  &  Go.  from  or  under  Little  Ing ; 
and  under  all  the  circumstances  and  upon  all  the  evidence,  the 
Master  stated,  that  he  found  it  impossible  to  take  an  account 
with  any  degree  of  accuracy  of  the  ore,  &c.  got  under  The  Little 

Ing. 

Exceptions  were  taken  to  the  report;  on  the  ground,  that 
the  Master  had  not  charged  the  defendants  with  the  sum  of 
28,986Z.  9s.  6d. ;  received  by  them  as  the  value  or  produce  of 
lead,  which  under  the  circumstances,  proved  before  the  Master, 
ought  to  have  been  made  from  the  ore,  got  by  them  from  under 
The  Little  Ing. 


[435] 


Sir  Samuel  Romilly  and  Mr.  Bell,  in  support  of  the  ex- 
ceptions [cited  Panton  v.  Panton,t  Armory  v.  Delamirie,t  and 
White  v.  Lady  Lincoln  §] .  This  case  has  farther  the  peculiar 
circumstance,   that    these    defendants,    in    consideration    that 


t  In  the  Court  of  Exchequer. 
X  1  Sir.  505. 


§  7  R.  E.  71  (8  Yea.  363). 
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the  injunction  should  be  dissolved,  and  they  should  be  per- 
mitted to  proceed  with  their  works,  undertook  to  the  Court, 
that  the  accounts  should  be  perfectly  clear  and  distinct.  The 
effect  of  that  undertaking  is,  that  they  were  bound  by  con- 
tract to  the  Court  to  consider  themselves  as  bailiffs :  yet  they 
have  not  only  not  kept  distinct  accounts  of  the  ore  *pro- 
duced,  but  by  suppressing  and  fabricating  evidence  and  other 
management  have  deprived  the  Court  of  all  means  of  having 
distinct  accounts. 


Lupton 

v. 
White. 

White 

LUPTOX. 


[  *436  ] 


Sir  Arthur  Piggott,  Mr.  Ricliarda,  Mr.  Wear,  and  Mr.  White, 
for  the  defendants,  contended,  that  the  proposition  is  extravagant, 
that,  as  the  ore,  produced  from  the  plaintiff's  mine,  has  been 
mixed  with  the  produce  of  the  other,  the  plaintiff  should  have 
the  whole. 

The  Lord  Chancellor: 

The  Master's  report,  stating,  that  he  cannot  take  the  account, 
which  has  been  directed,  is  the  subject  of  farther  directions, 
rather  than  of  exception.  The  account  was  directed  upon  a 
familiar  principle  of  equity ;  though  the  object  might  have  been 
obtained  in  an  action  for  mesne  profits,  or  trover.  An  inquiry 
before  a  jury  having  ascertained  satisfactorily,  that  the  plaintiff 
is  entitled  to  what  was  under  these  premises,  the  Court  was 
bound  to  enjoin  the  defendants  from  proceeding :  or,  permitting 
them,  with  reference  to  the  convenience  of  both  mines,  to  proceed, 
that  could  be  allowed  only  upon  their  undertaking  to  keep  an 
account ;  and  then  they  cannot  be  heard  to  say,  they  could  not 
keep  it.  If  the  account  does  not  satisfy  the  object  and  intention 
of  that  undertaking,  it  is  not  a  compliance  with  the  condition 
in  that  rational  sense,  in  which  it  must  be  understood.  If  the 
result  is,  that  the  Master  cannot  take  the  account,  it  is  clearly 
not  for  him,  without  a  farther  direction,  to  apply  the  great 
principle,  familiar  both  at  law  and  in  equity,  that,  if  a  man, 
having  undertaken  to  keep  the  property  of  another  distinct, 
mixes  it  with  his  own,  the  whole  must  both  at  law  and  in  equity 
be  taken  to  be  the  property  of  the  other,  until  the  former  puts 
the  subject  under  such  circumstances,  that  it  may  be  distinguished 

R.R. — vol.  x.  H 
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*as  satisfactorily,  as  it  might  have  been  before  that  unauthorised 
mixture  upon  his  part.  There  may  be  cases,  in  which  the  Master 
may  charge  parties  upon  that  principle :  but  it  must  be  under 
the  direction  of  the  Court ;  who  will  judge,  whether  the  case  is 
proper.  I  agree  entirely  with  the  Master,  that  under  these 
circumstances  he  cannot  take  such  an  account  as  this  decree 
calls  for.  The  consequence  is,  that  upon  farther  directions  it 
must  either  be  referred  back  to  the  Master,  with  a  direction  to 
guide  him  as  to  the  mode  of  charging  the  defendants,  where  he 
cannot  take  the  account  satisfactorily;  or  an  issue  must  be 
directed ;  taking  care  not  to  overlook  the  principle  I  have 
mentioned ;  which  throws  the  proof  upon  the  defendants. 

Therefore  I  shall  not  allow  these  exceptions ;  but  without 
prejudice  to  what  the  Court  may  think  proper  to  do  upon  farther 
directions. 


Dee.  19. 


The  cause  being  heard  for  farther  directions,  the  same  question 
was  again  argued  :  the  defendants  pressing  for  a  special  direction 
to  the  Master  to  receive  the  books  in  evidence. 


The  Lord  Chancellor  : 

This  case  comes  before  me  under  circumstances,  in  some 
respects  different  from  any  which  the  Court  has  hitherto  had 
to  deal  with  in  cases  of  a  similar  nature.  The  defendant  White, 
as  far  as  he  is  concerned,  is  involved  in  it  simply  in  consequence 
of  his  own  undertaking.  No  misconduct,  no  fraud,  are  imputed 
to  him.  He  is  culpable,  not  morally,  but  only  for  having  applied 
too  little  attention  to  his  own  interest.  With  regard  to  the 
[  *438  ]  other  defendants,  this  is  a  case  of  great  *and  serious  importance ; 
especially  with  reference  to  the  example,  which  the  Court  is  to 
furnish ;  and  in  my  view  of  transactions  of  this  nature  a  court 
of  equity  ought  to  go  to  the  extent  of  all  that  is  just,  (and 
beyond  that  no  Court  ought  to  go)  to  restrain  persons  from 
dealing  with  the  property  of  others,  as  these  defendants  have 
dealt  with  the  property  of  this  plaintiff. 

An  injunction  having  been  obtained,  the  Court  refused  to 
relieve  the  defendants  against  it,  unless  they  would  lay  them- 
selves under  an  obligation,  which  would  prevent  those  difficulties, 
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that  had  obstructed  the  administration  of  justice  between  these 
parties.  With  that  view,  upon  an  application  to  dissolve  the 
injunction,  the  Court  refused  to  interfere,  except  upon  terms : 
accordingly,  the  defendant  White,  who  seems  to  have  placed 
more  confidence  in  his  lessees  and  agents  than  they  deserved, 
and  the  other  defendants,  agreed  to  the  terms  proposed ;  that, 
as  it  would  be  inconvenient  to  their  concerns,  entangled  as  they 
had  been  with  the  working  of  the  mines,  claimed  by  the  plaintiff 
as  his  inheritance,  to  discontinue  working,  as  they  had  done, 
if  the  Court  would  permit  them  to  work  under  The  Little  Ing, 
they  would  account  fully  for  all  they  should  take  from  it,  if  it 
should  appear,  that  the  soil,  and  the  mines  under  it,  were  the 
inheritance  of  the  plaintiff.  They  stand  before  the  Court  upon 
the  faith  of  that  undertaking ;  which  they  were  bound  to  make 
good ;  as  if  a  receiver  had  been  appointed,  or  the  injunction 
continued ;  and  these  parties  are  to  be  considered,  not  as  man 
acting  towards  man,  but  with  reference  to  an  undertaking  by 
one  man  to  leave  the  other  as  safe,  as  if  the  protecting  hand  of 
this  Court  had  been  over  him. 

A  verdict  has  determined,  that  The  Little  Ing  is  the  close 
of  the  plaintiff ;  and  it  is  now  therefore  established,  *that  after 
the  injunction  issued  these  defendants  had  taken  the  plaintiff's 
property.  The  necessary  consequence  is,  that  all,  which  has 
been  taken,  has  been  taken  by  wrong  ;  that  of  all,  which  has 
been  taken,  since  the  injunction  was  dissolved,  a  clear  account 
ought  to  be  rendered :  an  account,  free  from  difficulty.  The 
account  was  prayed,  and  granted,  accordingly ;  with  the  proper 
directions  as  to  allowances  and  costs,  which  justice  between 
parties  under  such  circumstances  prescribed;  and  that  has 
produced  this  report ;  establishing  the  facts,  that,  the  defendant 
White  imprudently  considering  himself  as  having  no  concern 
with  it,  taking  no  care,  that  what  had  been  wrongfully  obtained 
was  made  good,  but  placing  a  most  unwarranted  confidence  in 
his  agents  and  lessees,  the  thing  proceeds  in  such  a  way,  that 
books  were  fabricated ;  the  produce  of  the  different  mines  mixed ; 
no  distinct  accounts  kept;  workings  allowed  to  fall  in;  and 
cavities  filled  up:  so  that  I  have  no  means  of  charging  the 
defendants  with  the  fair  amount  of  what  they  have  taken  ;  and 

H  2 


Lupton 

White. 

White 

v. 

LUPTOK. 


[ 


•439] 


100 


1808.    CH.    15  VESEY,  439—440. 


[b.b. 


Luptox 

V. 

White. 

White 

r. 
Luptok. 


[  N40  ] 


the  Master,  speaking  of  the  evidence,  represents,  that  by  contri- 
vance it  has  become  impossible  to  discover,  what  would  be  the 
result  of  a  fair  and  just  account  of  the  produce  of  The  Little  Ing. 

What  then  is  the  conclusion  ?  If  a  man  by  his  own  tortious 
act  makes  it  impossible  for  another  to  ascertain  the  value  of 
his  property,  and  that  in  a  transaction,  in  which  the  former 
was,  not  merely  under  an  implied  moral  obligation,  but  pledged 
by  a  solemn  undertaking  in  a  court  of  justice,  that  such  should 
not  be  the  state  of  things  between  them,  by  those  means  prevent- 
ing the  guard,  which  the  Court  would  have  effectually  interposed, 
*is  the  argument  to  be  endured,  that,  as  the  party,  so  injured, 
cannot  distinguish  his  property,  therefore  he  shall  have  nothing? 
That  is  not  the  law  of  this  country ;  as  administered  in  courts 
either  of  law  or  equity.  The  caset  of  the  diamond  ring,  found 
by  a  poor  boy,  proves  the  contrary.  He  had  not  the  means 
of  shewing  the  value.  The  person  who  took  it  from  him,  by 
wrong,  prevented  the  jury  from  ascertaining  the  value  by 
production  of  the  ring,  or  other  evidence.  Therefore,  as  it  was 
proved  that  the  plaintiff's  evidence  had  been  destroyed  by  the 
act  of  that  person,  who  ought  to  have  refrained  from  placing  the 
transaction  in  that  state,  the  Lord  Chief  Justice  directed  the 
jury  to  find,  that  the  stone  was  of  the  utmost  value  they  could 
find ;  upon  this  principle,  that  it  was  the  defendant's  own  fault, 
by  his  own  dishonest  act,  that  the  jury  could  not  find  the  real 
value. 

The  case  of  Panton  v.  Pantonl  applies  to  this.  A  clerk  in  a 
banking-house  at  Chester  remitted  his  own  money,  with  that 
of  his  employer,  to  an  agent  in  London,  to  be  laid  out  upon 
security ;  and  by  management  the  securities  were  so  changed, 
that  the  property  could  not  be  distinguished.  The  Court  of 
Exchequer  held,  that,  the  confusion  being  occasioned  by  him, 
who  so  dealt  with  the  property,  the  distinction  lay  upon  hiin  ; 
and,  if  he  could  not  distinguish  what  was  his  own,  the  whole 
must  be  considered  as  belonging  to  the  other. 

A  principle,  not  dissimilar,  though  not  precisely  the  same, 
governed  me  in  the  case  of  Mr.  Jackson's  executors.  §     There 


t  Armory  y.  Delamirie,  1  Str.  505. 
X  In  the  Court  of  Exchequer. 


§  White  y.  Lady  Lincoln,  7  R.  R. 
71  (8  Ves.  363). 
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was  no  more  duty  imposed  upon  him  *than  upon  these  individuals. 
He  had  kept  the  account,  and,  as  it  appeared  to  me,  not  incor- 
rectly, upon  his  own  side :  but,  having  kept  it  only  upon  his 
own,  though  bound  to  keep  it  upon  the  other  side,  it  was  held, 
that  he  could  not  maintain  a  demand,  to  which  under  other  cir- 
cumstances he  would  have  been  fairly  entitled.  The  decision 
was  made,  not  upon  the  notion,  that  strict  justice  was  done,  but 
upon  this ;  that  it  was  the  only  justice,  that  could  be  done ;  and 
that  no  more  could  be  done  was  the  fault  of  Jackson  himself ; 
who,  if  he  did  not  enable  those  parties  to  know,  what  demand 
they  had  upon  him,  could  not  be  heard  to  say,  he  had  any 
demand  upon  them. 

Upon  a  principle  of  the  same  sort  I  ventured  to  go  in  the  case 
of  the  late  Lord  Chedworth.t  Some  part  of  the  property  clearly 
belonged  to  Edwards,  the  steward ;  and  I  thought  myself  entitled 
in  the  first  instance  to  lay  an  injunction  upon  the  whole  fund. 
I  do  not  advert  to  the  case  of  the  horse,  before  Lord  Lough- 
borough, or  to  that  of  the  dog,  before  me,  in  the  Court  of  Com- 
mon Pleas ;  as  it  is  perhaps  doubtful,  where  the  law  declares  dis- 
tinctly, that  the  value  of  the  animal  shall  be  given,  whether  a 
Judge  is  justified  in  directing  a  jury  to  give  a  sum,  far  exceeding 
the  real  value.  Those  cases  however  do  not  interfere  with  the 
others. 

This  report  presents  to  the  Court  a  case  of  violation  of  pro- 
perty, previous  to  the  injunction  ;  giving  the  right  to  an  account 
upon  ordinary  principles.  ^ After  the  injunction  was  dissolved, 
the  defendants  were  permitted  to  use  this  mine  upon  a  pledge 
of  good  faith  to  this  Court,  that  a  clear  account  should  be  pro- 
duced ;  and  that  the  *plaintiff  should  have  no  difficulty  in  ascer- 
taining his  property.  If  at  the  hearing  it  had  been  stated  to 
me,  that  there  would  be  any  difficulty,  I  should  probably  have 
said  at  once,  that  it  should  be,  not  on  him,  but  on  the  defen- 
dants ;  and  that,  if  they  did  not  distinguish  what  was  his,  all 
should  be  taken  to  be  his.  What  are  the  cases  in  the  old  law  of 
a  mixture  of  corn  or  flour  ?  If  one  man  mixes  his  corn  or  flour 
with  that  of  another,  and  they  were  of  equal  value,  the  latter 
must  have  the  given  quantity :  but,  if  articles  of  different  value 

t  Lord  Chedworth  y.  Edward;  6  E.  B.  212  (8  Yes.  46). 
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are  mixed,  producing  a  third  value,  the  aggregate  of  both,  and 
through  the  fault  of  the  person  mixing  them,  the  other  party 
cannot  tell,  what  was  the  original  value  of  his  property,  he  must 
have  the  whole,  +  and  the  principle  goes  to  the  full  extent  of  what 
is  now  contended/  Regretting  the  consequences  in  this  instance 
to  one  of  the  parties,  who  is  made  answerable  only  for  in- 
attention to  his  own  interest,  I  believe,  there  is  no  greater 
violation  of  property  in  this  country  than  of  property  of  this 
nature. 

It  is  said,  if  the  whole  is  to  be  understood  to  be  the  produce  of 
The  Little  Ing,  except  so  far  as  any  part  can  be  shewn  to  be  the 
produce  of  the  Prosperous  mine,  the  effect  is  to  determine,  that 
the  whole  must  be  considered  as  the  produce  of  the  former; 
unless  a  special  direction  is  given,  that  these  books  are  to  be 
received  *in  evidence  before  the  Master.  There  are,  I  admit, 
many  cases,  in  which  this  Court,  giving  an  account,  directs  it  to 
be  taken  with  the  admission  of  certain  documents  or  testimonies, 
not  having  the  character  of  legal  evidence:  If  parties  have  been 
permitted  for  a  long  course  of  years  to  deal  with  property  as 
their  own,  considering  themselves  under  no  obligation  to  keep 
accounts,  as  if  there  was  any  adverse  interest,  having  no  reason 
to  believe,  the  property  belonged  to  another,  though  it  would  not 
follow,  that,  being  unable  to  give  an  accurate  account,  they 
should  keep  the  property,  yet  the  account  would  be  directed,  not 
according  to  the  strict  course,  but  in  such  a  manner  as  under  all 
the  circumstances  would  be  fit.  The  case  however  is  widely 
different,  where  both  parties  knew,  that  the 'property  was  the 
subject  of  a'dverse  claim;  and  those,  who  desire  to  have  the 
rules  of  evidence  relaxed,  had  undertaken  that  there  should  be 
no  occasion  for  deviating  from  the  strict  rule ;  that  there  should 
be  clear  accounts ;  that  the  other  party  should  have  his  property 


f  Sir  William  Blackstone  observes 
the  distinction  between  the  civil  law 
and  our  law  upon  this  point:  the 
former,  though  giving  the  aggregate 
to  the  party,  who*  did  not  interfere 
in  the  mixture,  allowing  the  other  a 
satisfaction  for  his  loss:  "but  our 
law,  to  guard  against  fraud,  gives 


the  entire  property,  without  any 
account,  to  him,  whose  original  do- 
minion is  invaded,  and  endeavoured 
to  be  rendered  uncertain,  without  his 
own  consent.''  2  Black.  Com.  404, 5, 
referring  to  Popham,  38 ;  2  Bulstr. 
325 ;  1  Hal.  P.  C.  513 ;  2  Yern.  516. 
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without  hazard  of  loss  from  the  want,  or  complication,  of 
accounts.  In  a  case  of  this  nature  a  previous  direction  to  the 
Master  to  receive  such  evidence  would  introduce  a  most  dan- 
gerous principle.  The  utmost  length  I  can  go  in  such  a  case  is 
to  give  liberty  to  either  party,  if  the  Master  in  taking  the 
account  of  the  produce  of  the  Prosperous  mine  shall  find  diffi- 
culty as  to  receiving  any  evidence,  to  apply  to  the  Court  for 
directions  upon  that  particular  point.  It  is  perfectly  clear,  that 
such  a  reservation  will  be  necessary  as  to  these  books ;  even  not 
considering  the  imputation,  which  is  cast  upon  them  by  the 
Master's  report :  but  the  fact,  that  better  evidence  will  be  want- 
ing, is  not  sufficiently  clear  to  warrant  a  prospective  direction  to 
the  Master  to  receive  them. 

The  circumstance,  that  this  difficulty,  cast  upon  the  plaintiff 
in  recovering  his  right,  is  the  consequence  of  the  breach  of  an 
engagement  with  this  Court,  binds  me  to  give  even  this  relief,  at 
the  cost  of  the  defendants.  I  do  not  mean,  that,  if  any  thing 
culpable  should  arise  before  the  Master  upon  the  other  side,  that 
those  costs  should  be  included :  but,  with  that  exception,  this 
relief  should  be  given  with  costs ;  as  it  is  proper  to  mark  such  a 
case  upon  the  contract  of  individuals  with  the  Court  itself. 
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The  decree  was  accordingly  made ;  directing  the  account ;  as 
it  was  prayed ;  charging  the  defendants  with  the  whole  net  pro- 
duce, except  what  they  shall  prove  to  have  been  taken  from  the 
Prosperous  mine ;  with  all  the  costs  of  that  inquiry,  except  as  to 
any  thing,  that  may  occur,  blameable  on  the  part  of  the  plaintiff 
in  the  course  of  it,  with  costs ;  and  a  special  direction,  that,  if 
any  question  as  to  the  admission  of  evidence  should  arise  before 
the  Master  in  the  course  of  the  inquiry  directed,  either  party 
should  be  at  liberty  to  apply  to  the  Court  for  directions  upon 
such  point  of  evidence.! 

f  Lord  Hardwicke  v.  Vernon,  4  B.  B.  244  (4  Ves.  411). 
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D0K'  ^  '  Allegations,  material  to  an  issue,  are  not  impertinent ;  and,  if  rele- 

[  476  ]  vant  and  pertinent,  are  not  in  any  case  scandalous. 

Scandalous  matter,  as  allegations  reflecting  upon  moral  character, 
and  not  relevant  to  the  subject,  will  be  expunged  from  the  record, 
whether  in  a  suit,  or  bankruptcy ;  and  without  an  application. 

The  petition,  which  stood  for  judgment,  stated,  that  a  petition 
had  been  presented  in  June  last ;  praying,  that  a  commission  of 
bankruptcy  may  be  superseded ;  as  being  a  fraudulent  and  con- 
certed commission,  against  a  person  who  was  not  a  trader  ;  and 
that  the  certificate  may  be  staid. 

The  petition  farther  stated,  that  in  support  of  that  petition  an 
affidavit  was  filed  by  the  solicitor,  concerned  in  it,  containing 
matter  and  charges  of  a  criminal  nature,  reflecting  upon  these 
petitioners,  and  very  prejudicial  to  their  character  and  reputa- 
tion, not  only  false  and  unfounded,  but  irrelevant  and 
scandalous,  as  well  as  impertinent.  The  petition  prayed,  that 
the  said  affidavit  may  be  taken  off  the  file:  or,  that  the 
scandalous  and  impertinent  charges  and  matters,  contained 
therein,  may  be  expunged ;  and  that  the  said  solicitor  may  be 
ordered  to  pay  the  costs. 

The  affidavits  in  support  of  the  objection  to  the  trading  stated, 
that  the  bankrupt  was  only  an  underwriter  ;  who  in  that 
character  cannot  be  a  bankrupt :  those  on  the  other  side  repre- 
senting him  also  as  an  insurance  broker,  and  a  bill  broker. 
The  passage  chiefly  objected  to,  as  scandalous,  asserted,  that 
a  party,  who  supported  the  commission,  was  one  of  a  gang  of 
swindlers,  who  attended  at  Lloyd's  Coffee-house,  &c. 

The  Lord  Chancellor: 

This  is  the  first  application  of  the  kind  in  bankruptcy.    With 

1  *477  ]      regard  to  its  object  there  are  some  general  principles,  *which 

cannot  be  doubted.    If  that,  which  is  stated,  is  material  to  the 

issue,  it  may  be  false ;  but  cannot  be  scandalous :  if  relevant,  it 

is  not  impertinent :  though  scandalous  in  its  nature,  if  relevant 
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and  pertinent,  it  cannot  be  treated  as  scandalous ;  and,  if  false,     simpsok, 
it  most  be  dealt  with  in  another  way :  but,  if  irrelevant,  and  ^^ 

especially  if  also  scandalous,  there  would  be  much  reason  to 
regret,  that  a  court  should  not  be  armed  with  the  power  to 
protect  parties  from  the  expense,  and  its  records  from  the  stain, 
which  too  frequently  arise  from  the  introduction  of  irrelevant 
and  scandalous  matter  upon  affidavits  in  this  jurisdiction. 

Having  read  the  affidavit,  which  is  the  subject  of  this  applica- 
tion, I  can  find  no  ground,  upon  which  the  greater  part  of  it  can 
be  represented  as  material :  nor  can  I  conceive,  how  a  great  part 
can  be  described  as  not  scandalous ;  bearing  most  cruelly  upon 
character.  Upon  the  question,  whether  I  have  the  power  to 
grant  this  relief  in  bankruptcy,  I  have  no  doubt  whatsoever,  and 
I  do  not  think,  with  reference  to  this  subject  of  scandal,  in  pro- 
ceedings either  in  causes,  or  in  bankruptcy,  that  any  application 
by  any  person  is  necessary.  The  Court  ought  to  take  care,  that 
either  in  a  suit,  or  in  this  proceeding,  allegations,  bearing  cruelly 
upon  the  moral  character  of  individuals,  and  not  relevant  to  the 
subject,  shall  not  be  put  upon  the  record. 

I  cannot  after  this  explanation,  find,  what  was  that  interest, 
or  materiality,  which  made  it  fit,  that  a  great  part  of  this 
affidavit,  filed  in  support  of  the  former  petition,  should  be  upon 
the  record.  A  very  considerable  proportion  of  it  is  perfectly  im- 
material and  irrelevant,  though  not  scandalous;  and  of  that 
some  part  is  of  such  a  nature,  that,  not  being  material  or  rele- 
vant, it  must  be  considered  scandalous;  and  this  very  unfor- 
tunate circumstance  *occurs  in  it :  an  assertion,  so  clearly  not  [  *478  1 
the  fact,  that  it  must  be  attributed  to  mistake.  The  best  course, 
that  can  be  taken,  is  to  order  the  person,  against  whom  this 
petition  is  presented,  to  pay  the  costs,  actually  out  of  pocket ; 
and  that,  after  payment  of  those  costs,  the  affidavit  shall  be 
taken  off  the  file,  as  irrelevant  and  scandalous. 

The  order  directed  the  solicitor,  who  made  the  affidavit, 
within  fourteen  days  to  pay  the  costs  of  the  application,  and  all 
the  costs,  out  of  pocket,  to  be  taxed  as  between  solicitor  and 
client ;  and  that  after  payment  of  those  costs  the  affidavit  should 
be  taken  off  the  file. 
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1808.  BENGOTJGH  v.  WALKEB.f 

July  15, 18.  (15  veeey,  507—515.) 

Roll*  Court.  Though  generally  a  satisfaction  by  will  of  a  portion  must  be  of  the 

Grant,  M.R.  same  nature,  and  equally  certain,  a  bequest  of  a  share  in  powder-works, 

r  507  1  to  be  made  up  in  value  10,000?.,  charged  with  an  annuity  of  20?.  for  a 

life,  was  held  a  satisfaction  of  a  portion  of  2,000?. 

Extrinsic  evidence  admitted,  not  to  construe  a  will,  but  to  shew,  with 
reference  to  what  it  was  made. 

By  articles,  dated  the  18th  of  January,  1768,  upon  the  mar- 
riage of  Isaac  Elton  the  younger,  and  Sarah  Peach,  reciting  a 
covenant  for  payment  of  a  portion  of  5,000Z.,  Isaac  Elton,  the 
father,  and  the  son,  covenanted,  that  the  executors  and  adminis- 
trators of  Isaac  Elton  the  younger,  should  within  the  space  of 
[  *508  ]  three  months  next  *after  his  decease  pay  or  cause  to  be  paid  to 
the  trustees  the  sum  of  2,0002.,  with  interest  for  the  same,  from 
the  death  of  Isaac  Elton  the  younger ;  upon  trust  to  place  the 
same  out  at  interest,  and  the  dividends  and  interest  therefrom 
arising  to  pay  to  Sarah  Elton  for  her  life ;  and  after  her  death 
to  pay  the  dividends  and  interest  of  the  said  2,0002.  unto  and  for 
the  benefit  of  the  younger  children,  if  more  than  one,  whether 
sons  or  daughters ;  and,  if  no  younger  son  or  sons,  then  for  the 
daughters  or  daughter  only  of  Isaac  and  Sarah  Elton,  in  such 
shares  or  proportions  as  Isaac  Elton  the  younger  by  deed  or  will 
should  appoint ;  and,  in  default  of  appointment,  then  equally 
between  such  younger  children,  if  more  than  one,  until  they 
should  attain  their  respective  age  or  ages  of  twenty-one  years,  if 
sons  or  a  son,  but  if  daughters  or  a  daughter,  the  said  age  of 
twenty-one  years  or  day  or  days  of  marriage ;  and,  in  case  there 
should  be  only  one  child  of  said  intended  marriage,  then  to  and 
for  the  benefit  of  such  only  child,  until  he,  if  a  son,  should  attain 
his  age  of  twenty-one  years,  and,  if  a  daughter,  the  same  age  of 
twenty-one  years,  or  day  of  marriage,  which  should  first  happen; 
and  upon  all  and  every  such  said  younger  children,  or  child,  his, 
her,  or  their,  attaining  his,  her,  or  their,  respective  ages  of 
twenty-one,  or,  if  daughters  or  a  daughter,  the  same  age  or  mar- 

f  In  re  Lacon,  '91,  2  Ch.  482,  490,      re  Lowes  (1881)    20  Ch.  D.  81,  45 
60  L.  J.  Ch.  403,  64  L.  T.  429 ;  In     L.  T.  453. 


tol-x.]  1808.    CH.    15  "VESEY,  508—510.  107 

riage,  then  to  pay  and  distribute  said  principal  sum  equally    Bmrooucra 
between  all  and  every  such  younger  children  or  daughters  only     walub. 
(if  more  than  one),  as  they,  if  sons,  &c.  should  attain  twenty- 
one,  or,  if  daughters,  at  that  age  or  marriage,  according  to  the 
appointment  of  Isaac  Elton,  or,  in    default    of    appointment, 
equally ;  and  in  case  of  one  only  child,  then  upon  trust  to  pay 
said  2,0002.  to  such  only  child,  if  a  son,  at  his  age  of  twenty-one 
years,  or  if  a  daughter,  on  her  attaining  that  age  or  day  of  mar- 
riage ;  and  in  the  event  of  no  children,  &c.  *to  the  wife,  surviv-       [  *509  ] 
ing,  or,  if  she  should  be  dead,  to  the  executors  of  the  husband. 

The  settlement  contained  a  proviso,  that,  in  case  Isaac  Elton, 
the  younger,  should  in  his  life-time  advance  any  sum  of  money 
for  the  placing  out  or  promoting  or  setting  up  in  the  world  any 
of  the  younger  sons  or  son  to  or  in  any  profession  or  trade  or  for 
the  portioning  or  advancing  any  daughter  or  daughters  in  mar- 
riage, then  that  such  sum  or  sums,  so  to  be  advanced  by  Isaac 
Elton  the  younger,  should  be  deemed  and  taken,  if  equal  to  or 
more  than  such  younger  son  or  sons',  daughter  or  daughters', 
share  of  said  2,000/.  in  full  of  his  or  her  share  of  that  sum ;  but, 
if  less,  then  as  part  of  his  or  her  share  of  such  2,000/. ;  unless 
Isaac  Elton  the  younger  should  by  will  or  any  writing,  &c. 
declare  to  the  contrary  ;  and,  after  the  death  of  the  father  and 
mother,  grand-father  and  grand-mother,  that  the  trustees  might, 
if  need  should  require,  apply  a  reasonable  part  for  placing  out 
in  the  world  to  some  profession  or  trade  any  younger  son  or  sons. 

Sarah  Elton  died  in  1768 ;  leaving  her  husband  surviving,  and 
one  son,  Abraham,  their  only  issue;  who  attained  the  age  of 
twenty-one  in  1784.  His  father  did  not  during  his  life  pay  the 
2,0002.  or  any  part :  or  make  any  advancement  for  his  son  farther 
than  by  the  expense  of  his  maintenance  and  education.  Isaac 
Elton  married  again ;  and  had  children  by  that  marriage.  He  died 
upon  the  31st  of  March,  1790 ;  having  by  his  will  devised  to  his 
Bon  Abraham  certain  real  estates ;  and  bequeathed  to  him  all 
his  capital  share  interest  and  concern  in  certain  powder  works, 
to  hold  to  him,  his  executors,  &c. ;  and  he  gave  him  such  sum 
and  so  much  money  as,  being  added  to  the  capital  of  the  said 
powder- work  concern  at  the  last  settlement  before  the  testator's 
decease,  should  *make  up  in  the  whole  the  full  and  complete      [  *5io  ] 
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Benoouqh  sum  of  10,0002. :  he  Abraham  Elton  paying  thereout  to  Mrs. 
Walkeb.  Prout  for  life  202.  a-year.  The  testator  also  gave  to  his  son 
Abraham  a  leasehold  house,  held  for  lives,  or  years  determinable 
on  lives.  Abraham  Elton  had  under  the  will  of  his  grand-father 
a  considerable  provision;  consisting  of  5,0001.  besides  some 
estates  ;  to  which  his  father's  will  referred. 

The  bill,  filed  by  the  executors  of  Abraham  Elton,  prayed 
payment  of  the  sum  of  2,000/. :  and  the  question  was,  whether 
the  covenant  was  satisfied. 

Mr.  Alexander,  Mr.  Hart,  and  Mr.  Roupeli,  for  the  plaintiffs: 

This  is  a  question  of  satisfaction  by  the  will  of  a  father  of  a 
provision  for  his  son  under  a  settlement.  The  doctrine  of  satis- 
faction, originally  between  debtor  and  creditor,  as  it  has  been 
since  applied  to  portions,  requires  in  that  instance,  though  not 
the  same  precision,  a  certain  degree  of  resemblance  in  the 
provision  substituted :  as  Lord  Hardwicke  in  Bellasis  v.  Uthwattf 
observes,  "the  thing,  given  in  satisfaction,  must  be  of  the  same 
nature,  and  attended  with  the  same  certainty,  as  the  thing,  in 
lieu  of  which  it  is  given ;  and  land  is  not  to  be  taken  in  satis- 
faction for  money :  nor  money  for  land."  *  *  * 
[  511  ]  This,  as  in  the  case  of  Grave  v.  Lord  Salisbury,  I  is  a  provision 

not  ejusdem  generis.    This  share  in  the  trade  also  is  not  a  clear 
interest ;  but  is  encumbered  with  an  annuity. 

Mr.  Ricliards,  Sir  Samuel  Romilly,  and  Mr.  Bell,  for  the 
defendants : 

This  provision  by  will  is  a  satisfaction  or  performance  of  the 
engagement  in  the  marriage  settlement.  The  father's  object 
was  to  give  a  legacy  of  10,000/.  and  in  the  event  he  does  give  in 
cash  9,000/.  to  his  son.  In  Bellasis  v.  Uthwatt  the  thing  was 
perfectly  distinct :  but  this  is  an  interest  of  the  value  of  10,000/. ; 
which,  in  whatever  shape,  though  part  only  money,  and  the  rest 
a  concern  of  a  personal  nature,  must  be  a  performance  of  an 
engagement  to  pay  2,000/.  A  portion  is  not  considered,  with 
reference  to  this  question,  as  any  other  debt ;  the  presumption 
is,  that,  if  the  subsequent  provision  is  as  considerable  as  the 

t  1  Atk.  426.  t  1  Br.  0.  C.  426. 
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other,  it  is  a  satisfaction ;  if  less,  it  is  a  satisfaction  in  part :  the    Bbnqouqh 
Court  leaning  against  doable  portions:   but  upon  the  circum-      walkek. 
stances  oi  this  case  the  intention  is  clear  to  give  this  son  10,0001. 
in  satisfaction  of  every  demand. 

The  Master  of  the  Bolls  :  [  512  ] 

The  question  in  this  cause  is,  whether  Abraham  Elton  ever 
received  a  satisfaction  for  the  portion  of  2,0002.  to  which  he 
became  entitled  under  his  father's  marriage  settlement.  The 
defendants  contend,  that  he  has  received  more  by  the  will.  On 
the  other  side  it  is  admitted,  that  a  bequest  of  10,0002.  would  be 
a  satisfaction  of  a  portion  of  2,0002. :  but  it  is  said,  this  does  not 
amount  to  a  bequest  of  10,0002. :  it  is  only  a  bequest  of  a  share 
of  powder- works  ;  and  of  such  sum  of  money  as  should,  together 
with  the  value  of  that  share,  make  up  to  him  the  full  sum  of 
10,0002. ;  and  it  is  contended  for  the  plaintiffs,  representing  him, 
that  a  provision,  which  is  not  ejusdem  generis,  can  never  be  a 
satisfaction  for  a  portion  ;  as  land  is  no  satisfaction  for  money : 
nor  money  for  land :  or,  to  come  nearer  to  this  case,  as  in  Grave 
t.  Lord  Salisbury  t  it  was  determined,  that  the  value  of  a  bene- 
ficial lease  was  not  a  satisfaction  pro  tanto  of  a  legacy. 

Many  other  cases  might  have  been  cited ;  which  are  in  some 
degree  analogous  to  that;  as  decisions  upon  the  effect  of  a 
bequest  of  the  residue  of  an  estate  :  but  it  is  to  be  observed,  that 
in  none  of  those  cases  did  the  party  making  the  advance,  or  the 
bequest,  ever  make  either  with  reference  to  a  definite  amount,  to 
which  he  intended  it  should  reach.  They  are  all  cases,  in  which 
the  testator,  without  reference  to  the  pecuniary  value  of  the 
thing  he  was  giving,  has  given  it ;  and  the  question  was, 
whether,  as  upon  entering  into  a  computation  of  the  value  of  the 
thing  given  it  turned  out  equal  to  the  portion,  or  the  legacy;  it 
should  be  taken  as  a  satisfaction:  the  testator  not  having 
indicated  any  idea  of  his  own,  *whether  it  was,  or  was  not,  cor-  [  *6is  ] 
respondent  in  value  to  the  debt,  which  he  owed,  or  the  legacy  he 
gave.     Those  cases  therefore  would  not  precisely  apply. 

In  the  case  I  have  mentioned  Lord  Salisbury  does  not  appear 
to  have  entered  into  any  calculation  of  the  value  of  the  lease ;  or 

t  1  Br.  0.  C.  425. 
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Bbmgough    the  proportion  it  bore  to  the  legacy  which  he  gave  to  his  son  ; 

Walkeb.  intending  merely  to  make  a  provision  for  him  in  that  particular 
way.  So,  in  the  cases  as  to  a  residue :  all,  that  was  meant,  was 
to  give  the  residue  ;  not  expressing,  that  it  would  turn  out  to  be 
of  superior,  or  equal,  or  any  given,  value. 

In  the  case  of  Barrett  v.  Beckford  t  Lord  Hardwickb  held  the 
bequest  of  a  moiety  of  the  residue  for  life  not  to  be  a  satisfaction 
of  an  annuity.  There  was  the  further  distinction,  that  it  was 
the  case  of  a  debt,  not  a  portion.  So,  in  the  case  of  Devese  v. 
Pontetyl  where  Lord  Kenyon  held  a  bequest  of  half  of  the 
residue  to  the  testator's  wife  not  a  satisfaction,  the  testator  had 
said  nothing  of  the  value,  and  it  was  also  the  case  of  a  debt,  not 
a  portion.  In  the  case  of  AUeyn  v.  Atteyn  §  Lord  Hardwickb 
does  not,  nor  did  Lord  Kenyon  in  the  other  case,  decidedly  say, 
a  residue  might  not  under  any  given  circumstances  be  a  satis- 
faction for  a  portion  ;  and  in  AUeyn  v.  AUeyn  Lord  Hardwickb 
reasoned  chiefly  upon  the  one  being  only  for  life:  the  other 
being  an  absolute  interest ;  and  would  not  go  into  the  calcula- 
tion, that  perhaps  the  residue  would  turn  out  to  be  as  much  as 
the  son  might  have  purchased  for  his  life  with  the  1,500/. ;  if 
that  sum  had  been  paid  to  him :  but  in  Richman  v.  Morgan  ||  - 
[*514]  Lord  THURLowheld,  that  a  'residue  should  go  in  satisfaction 
of  a  portion;  and  thought  it  absurd,  that  a  residue,  worth 
100,000/.,  should  not  be  a  satisfaction  of  a  portion  of  8,0002., 
merely  because  only  a  small  proportion  of  the  residue  was  actual 
money. 

I  am  by  no  means  clear,  that,  if  this  testator  had  confined 
himself  to  saying,  he  gave  so  much  of  his  residuary  estate  as 
should  be  of  the  value  of  2,000Z.,  that  would  not  have  been  a 
satisfaction  of  the  portion  of  2,000/.  I  have  not  found  any  case, 
precluding  such  a  determination.  But  that  is  not  the  whole; 
for  there  is  upon  the  face  of  the  will  a  clear  pecuniary  bequest 
to  some  amount.  The  amount  is,  indeed,  uncertain  ;  depending 
upon  the  value  of  the  powder  concern  :  but  the  testator  knowing 
the  value  of  the  share  not  to  be  100,000/.,  says,  he  means  to  give 
in  money,  all,  that  the  share  shall  fall  short  of  such  sum.    If  it 

t  1  Ves.  Sen.  519.  §  2  Ves.  Sen.  37. 

t  1  E.  R.  15  (1  Cox,  188).  ||  1  Br.  C.  C.  63;  2  Br.  C.  C.  394. 
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does  fall  short  to  the  amount  of  7,0002.,  he  meant  to  give  7,0001.    Britoouqh 

There  is  no  reason,  why  I  should  not  inquire  the  amount  of  the      walkkb. 

pecuniary  legacy.    It  is  not  necessary,  that  it  should  appear 

upon  the  face  of  the  will ;  any  more  than  in  the  case  of  a  legacy 

to  a  son  of  such  sum  as  the  testator  had  advanced  to  another 

child  upon  marriage.    Should  I  not  in  that  instance  inquire  the 

amount  ?    You  cannot  refer  to  extrinsic  evidence  to  construe  a 

will :  but  you  may,  to  shew,  with  reference  to  what  the  will  was 

made.  «  If  I  find,  that  the  value  of  the  share  of  the  powder 

concern 'was  8,0002.,  then  the  value  of  the  bequest  is  7,000/. ; 

and  can  I  take  the  legatee  not  to  have  a  satisfaction  for  2,000/.  ? 

It  is  then  said,  that  the  provision  made  by  the  will,  is  clogged 
with  an  annuity  of  202.  to  Mrs.  Prout;  and  therefore  is  not 
taken  so  beneficially  as  the  portion ;  which  is  not  subject  to  any 
burthen :  but,  if  I  see,  that  the  bequest  *is  so  large,  so  far  [  *515  ] 
exceeding  the  portion,  that  the  diminution  by  the  burthen 
imposed  upon  it,  cannot  affect  the  relative  proportion,  it  would 
be  against  common  sense  to  say,  that,  if  a  bequest  of  ten  times 
the  amount  of  the  portion  is  burthened  with  a  charge,  not  to  the 
extent  of  a  tenth  part,  the  remainder,  though  greatly  exceeding 
•  the  portion,  shall  not  be  a  satisfaction.  The  child  will  have  the 
portion  clear ;  and  in  as  beneficial  a  manner  as  by  the  articles. 

I  lay  no  stress  upon  the  other  provision,  which  this  son  had, 
from  his  grand-father ;  and  yet  it  is  clear,  the  father  conceived, 
that  this  child  was  amply  provided  for ;  assigning  that  as  the 
reason  of  the  disposition  he  makes.  He  must  then  be  taken, 
when  making  this  provision  of  10,0002.,  to  say,  "here  is  an  end 
of  all  claim  by  this  child  upon  my  estate ; "  and  never  could 
intend  that  child  to  claim  in  diminution  of  that  residue,  which 
he  gave  to  his  second  son ;  who  was  not  so  provided  for ;  and 
yet  intended  to  be  placed  upon  an  equality  with  the  other.  That 
is  evidence  of  the  intention ;  but  the  other  ground  is  sufficient 
for  the  determination,  that  this  portion  is  satisfied. 

The  bill  tlierefore  must  be  dismissed. 
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wo*.  mOQTSSOS  v.   CLOWES. 

July  27, 28.  m      „ 

_ (15  Vosey,  516—525.) 

An  auctioneer  selling  an  estate  made  a  verbal  declaration  at  the  sale 

I'virr    Mil* 

"*  '  for  the  purpose  of  removing  an  apparent  discrepancy  between  the 

[  516  ]  particulars  of  sale  and  ope  of  the  conditions  of  sale. 

The  purchaser  of  several  lots  signed  an  agreement  to  abide  by  the 
conditions  and  declarations  made  at  the  sale. 

The  vendor  seeking  specific  performance  was  not  allowed  to  adduce 
evidence  of  the  auctioneer's  declaration  in  order  to  remove  the  apparent 
ambiguity  of  the  contract. 

The  bill  prayed  the  specific  performance  of  an  agreement  for 
the  purchase  of  an  estate  from  the  plaintiffs,  devisees  in  trust. 
The  sale  was  made  by  auction,  on  the  4th  of  December,  1804,  in 
seven  lots ;  all  of  which,  except  Lots  3  and  7,  were  purchased  by 
agents  for  the  defendant,  at  the  price  in  the  whole  of  13,0341. 15*- 
The  particular,  in  the  description  of  Lot  1,  a  freehold  estate, 
called  Gallow  Hill,  stated  it  generally  as  embellished  with  stately 
timber;  and  in  specifying  the  quantities  and  qualities  of  the 
land  stated  woodland  5  a.  30  p.  Lot  2  was  called  Bangor's 
Farm,  in  hand;  consisting  of  a  farm-house,  &c.  garden  and 
orchard  well  planted  with  fruit-trees.  The  description  of  Lot  4, 
a  freehold  messuage  and  premises,  garden  and  two  orchards, 
situated  below  Gallow  Hill  Wood,  contained  the  following  clause: 

"  There  are  six  pieces  of  elm  and  ash  timber  on  this  lot,  which 
the  purchaser  is  to  take  at  a  fair  valuation." 

As  to  Lot  5,  a  freehold  cottage,  &c.  gardens  and  orchard,  it 
[  *517  ]  was  stated,  that  there  were  a  few  timber  *trees  and  saplings  on 
this  lot  to  be  taken  at  a  valuation.  After  the  usual  conditions 
for  a  deposit  of  20Z.  per  cent,  the  purchaser  to  sign  an  agreement 
for  payment  of  the  remainder  of  the  money  on  or  before  Lady- 
day,  that  on  payment  of  the  remainder  the  vendor  would  convey 
with  a  good  title,  &c.  and  that  upon  failure  of  complying  with 
the  above  conditions  the  deposit  should  be  forfeited,  and  the 
vendor  be  at  liberty  to  re-sell,  &c.  The  eighth  condition  of  sale 
was  expressed  in  these  terms  : 

"  The  purchaser  to  pay  for  the  fallows,  dressings,  half-dress- 
ings, dung,  soil  and  compost,  on  the  farm  in  hand  as  between 
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farmer  going  out  and  former  coming  in ;  and  to  take  the  timber    Hioanraos 
and  timber-like  trees  down  to  one  shilling  per  stick  inclusive,  at      Clowes. 
a  fair  valuation." 

The  agreement,  signed  by  the  defendant  on  the  back  of  the 
particular,  after  the  usual  acknowledgment  of  the  purchase,  and 
that  the  defendant  agrees  to  pay  the  remainder  of  the  money 
and  complete  his  purchase  on  having  good  titles  executed  and 
conveyed  to  him,  concluded  thus  : 

"  I  bind  myself  my  heirs  executors  administrators  and  assigns 
to  a  strict  fulfilment  of  this  article  and  to  abide  by  the  conditions 
and  declarations  made  at  this  sale." 

The  defendant  objected  to  the  title  of  Lots  1  and  4  ;  insisting 
also,  that  he  was  bound  to  pay  for  trees  in  Lots  4  and  5  only  ; 
and  that  only,  in  case  a  good  title  was  made ;  submitting  to  take 
the  title  of  Lots  2,  5,  and  6 ;  and  that,  as  the  lots  were  sold 
separately,  he  is  entitled  to  have  a  conveyance  of  such  of  them 
as  the  plaintiffs  *can  make  a  title  to,  and  to  refuse  those,  to  [  *518  ] 
which  they  cannot  make  a  title. 

The  plaintiffs  insisted,  first,  upon  the  construction  of  the  con- 
ditions, that  the  clause  as  to  the  timber  extended  to  all  the  lots : 
secondly,  that  the  auctioneer  at  the  sale,  in  answer  to  a  question, 
whether  the  timber  upon  each  lot  was  to  be  taken  at  a  valuation, 
declared  publicly,  that  the  timber  on  every  part  of  the  estate 
was  to  be  valued  separately,  and  taken  by  the  purchaser  of  each 
lot  at  such  valuation.  This  was  proved  by  the  evidence  of  the 
auctioneer  and  his  clerk :  opposed  by  that  of  the  agents  of  the 
defendant,  that  they  did  not  recollect  any  such  conversation. 

The  timber  on  Lot  1  was  valued  at  above  2,000/. :  that  on 
Lot  2  at  6832. 2s.,  on  Lot  4  at  SI.  6s.,  Lot  5, 91.  15s.  Ad.  and  Lot  6 
at  30?.  12s.  9d. 

Sir  Samuel  Romilly  and  Mr.  HecM>  for  the  plaintiffs,  con- 
tended : 

1st,  That,  without  resorting  to  parol  evidence,  the  fair  con- 
struction of  the  particular  is,  that  the  timber  upon  all  the  lots 
was  to  be  taken  upon  a  separate  valuation.  The  clause,  express- 
ing that,  as  one  of  the  conditions,  is  not  confined  to  any  one 
particular  lot. 

k.r. — vol.  x.  1 
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HioouraoH       2ndly,  As  to  the  admission  of  parol  evidence,  the  only  cases 
Clowes,      applicable  are  Gunnis  v.  Erhart\  and  Jenkinson  v.  Pepys.l    *    * 
[519]       The  question,  stated  correctly,  is,  whether  evidence  may  be 
admitted,  not  to  contradict  the  printed  conditions,  but  of  ex- 
planations made  at  the  time  of  the  sale.    *    *    * 

Mr.  Hart  and  Mr.  Belly  for  the  defendant : 

[*520]  Parol  evidence  cannot  be  admitted,  either  to  contradict  *or 

explain  a  written  agreement,  except  in  the  instances  of  fraud, 
mistake,  or  ambigmtas  latent.  [They  cited  Gunnis  v.  Erhart, 
Jenkinson  v.  Pepys,  WooUam  v.  Hearn,§  and  other  cases.] 

July 28.      The  Master  of  the  Bolls: 

i  621  ]  *n  ^6  case  tt*e  written  agreement  leaves  the  question  as  to 

the  timber  in  so  much  obscurity,  that  I  wish  I  were  permitted 
to  resort  to  other  evidence  to  elucidate  it :  but  my  opinion  is, 
that  I  cannot  admit  the  parol  evidence  for  the  purpose  of  ex- 
plaining this  agreement.  I  have  upon  other  occasions!!  stated 
my  opinion,  that  sales  by  auction  are  within  the  Statute  of 
Frauds :  but,  whether  they  are,  or  not,  this  is  clear ;  that,  if  a 
sale  by  auction  is  followed  by  a  written  agreement,  that  cannot 
be  either  explained,  or  added  to,  by  any  parol  evidence. 

The  case  of  Jenkinson  v.  Pepys  is  an  authority,  if  an  authority 

[  *522  ]  were  required,  for  that  proposition.  In  *that  case  the  2nd  lot 
was  described  as  an  orchard  and  nursery,  well  planted.  In  the 
description  of  the  3rd  lot  no  notice  was  taken  of  any  nursery : 
but  the  fact  was  alleged,  that  a  considerable  nursery  or  planta- 
tion of  young  trees  was  upon  that  lot ;  and  there  was  at  the  foot 
of  the  particular  a  nota  bene,  that  the  timber  and  timber-like 
trees,  with  the  underwood  and  plantation  in  the  nursery,  were  to 
be  paid  for,  down  to  sixpence  per  stick,  inclusive.  Sir  Lucas 
Pepys  became  the  purchaser  of  Lot  8,  but  not  of  Lot  2.  He 
admitted,  that  the  timber  and  timber-like  trees  upon  all  the  lots 
were  to  be  paid  for;  but  contended,  that  the  underwood  and 
plantation  were  to  be  paid  for  only  in  the  nursery ;  which  must 

t  2  B.  B.  769  (1  H.  Bl.  289).  §  6  B.  B.  113  (7  Ves.  211). 

X  In  the  Court  of  Exchequer.    See         ||  Buckmaater  v.  Harrop,  6  B.  B 
the  judgment  for  this  case.  132  (7  Yes.  341). 
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be  understood  to  be  that  only,  which  was  described,  in  the  2nd  Hiooixsok 
lot.  Parol  evidence  was  offered,  to  shew,  first,  that  there  was  a  Clowes. 
nursery  or  plantation  in  the  3rd  lot :  and,  secondly,  that  the 
auctioneer  had  frequently  during  the  auction  declared,  that  he 
sold  nothing  but  the  land ;  and  every  thing,  that  grew  upon  it, 
was  to  be  separately  valued,  down  to  the  value  of  sixpence  per 
stick,  inclusive.  Other  witnesses  also  stated,  that  the  auctioneer 
had  made  that  declaration.  Witnesses,  who  were  at  a  greater 
distance  from  the  auctioneer  than  Sir  Lucas  Fepys  himself,  or 
his  agent,  swore,  that  a  particular  question  was  put  to  the  auc- 
tioneer as  to  what  was  comprehended  in  Lot  8  :  and  the  answer 
was,  that  nothing  was  comprehended  in  it  but  the  land.  Nixon 
<the  agent)  swore,  he  did  not  hear  this.  The  evidence  was 
rejected :  it  being  held  incompetent  to  the  Court  to  receive  any 
explanation  of  the  particular,  and  the  conditions,  to  which  the 
agreement,  that  was  signed,  referred. 

In  this  case  the  articles,  that  are  signed,  refer  to  the  particu- 
lars and  conditions :  which  are  to  be  considered  'therefore  as  [  *&23  ] 
ingrafted  into  the  agreement ;  and  whatever  question  there  is 
upon  the  import  of  them  is  to  be  decided  by  construction,  not  by 
evidence.  The  reference  to  declarations  at  the  sale,  supposing  it 
to  mean  parol  declarations,  will  not  vary  the  case.  Conceiving 
that  sales  by  auction  are  within  the  statute,  the  agreement  for 
the  sale  must  be  committed  to  writing  ;  and  the  case  of  Brodie 
v.  St.  Paul  t  which  has  been  approved  in  subsequent  cases,  shews, 
that  such  a  reference  will  not  let  in  parol  evidence.  I  desire  not 
to  be  understood  as  delivering  any  opinion,  whether,  supposing 
these  plaintiffs  had  been  defendants,  the  evidence  would,  or 
would  not,  be  admissible :  I  but  my  opinion  is,  that  clearly  upon 
the  part  of  a  plaintiff,  seeking  performance,  it  cannot  be  received. 

The  question  then  is,  whether  I  can  decree  a  specific  perform- 
ance according  to  the  construction  put  upon  this  agreement  by 
the  plaintiff.  No  one,  who  had  read  only  the  printed  particular 
in  this  case  (I  mean  the  particular,  as  contra-distinguished  from 
the  conditions),  could  entertain  the  idea,  that  any  other  timber 
was  to  be  separately  valued,  and  paid  for,  than  what  was  upon 
the  Lots  4  and  5.     The  very  declaration,  that  the  timber  upon 

f  1  Yes.  jr.  346.         J  See  the  note  at  the  end  of  this  case,  poet,  p.  117. 
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Higginson  those  lots  was  to  be  valued  and  paid  for,  implies,  almost  conclu- 
Clowes.  sively,  that  the  timber  upon  the  others  was  to  be  included  in  the 
lots,  and  sold  with  them.  That  conclusion  would  be  greatly 
strengthened  by  the  manner,  in  which  the  timber  upon  Lots  1 
and  2  is  spoken  of  in  the  particular ;  as  augmenting  the  beauty, 
and  of  course  increasing  the  value,  and  the  price,  to  be  paid  for 
the  lot.  Upon  the  particular  I  should  have  thought  it  clear  for 
the  purchaser  ;  but  the  eighth  article  of  the  condition  raises  a 
£  *r>24  ]  question,  of  which  it  does  not  furnish  any  satisfactory  *solution. 
If  it  has  the  general  meaning,  which  is  ascribed  to  it  by  the 
plaintiff,  the  declaration,  added  to  Lots  4  and  5,  was  unnecessary ; 
for  upon  that  supposition,  as  the  provision  now  stands,  the 
agreement  is,  that  some  of  the  timber  shall  be  valued ;  and  also 
that  all  the  timber  shall  be  taken  at  a  valuation :  but,  that  it 
was  unnecessary,  is  not  the  worst  of  that  declaration.  It  had  a 
strong  tendency  to  mislead  as  to  the  meaning  of  the  eighth 
article  of  the  conditions.  That  is  one  source  of  doubt.  Another 
source  of  doubt  is,  that  this  which  is  contended  to  be  a  general 
provision,  is  blended  in  the  same  sentence  with  what  is  admitted 
to  be  a  particular  and  restrained  provision.  The  first  part 
applies  only  to  the  purchaser  of  the  farm  in  hand :  whereas  it  is 
contended,  that  the  second  part  is  to  be  understood  of  any  pur- 
chaser of  any  lot,  upon  which  timber  is  growing.  It  must  at 
least  be  admitted,  that  what  the  plaintiff  contends  to  be  the 
meaning  might  in  various  ways  have  been  much  more  plainly 
expressed.  The  express  declaration  as  to  Lots  4  and  5  might 
have  so  strongly  impressed  upon  the  purchaser  the  idea,  that  he 
was  to  pay  for  the  timber  on  those  lots  only,  that,  even  supposing 
the  general  words,  afterwards  so  indistinctly  and  confusedly  in- 
troduced, would  in  strict  construction  bear,  and  properly  bear,, 
the  meaning,  put  upon  them  by  the  plaintiff,  my  opinion  is,  that 
it  would  not  be  equitable  to  enforce  the  specific  execution  of  a 
bargain,  so  different  from  that,  which  the  purchaser  might  rea- 
sonably enough  conceive  himself  to  have  concluded.  If  the  one 
might  intend  to  sell  upon  one  set  of  terms,  as  he  conceives  them, 
and  the  other  intend  to  buy  according  to  a  different  set  of  terms,! 
there  is  in  reality  no  agreement  between  them :  at  least,  none, 

t  See  Calverley  y.  Williams,  1  E.  E.  118  (1  Ves.  Jr.  210). 
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which  ought  to  be  specifically  enforced  at  the  suit  of  that  party,    Higgixson 
through  whose  inaccuracy,  to  say  no  more,  the  misapprehension      clowbs. 
*arises.     I  cannot  therefore  decree  a  specific  performance  of  this      [  *52&  ] 
agreement  according  to  the  plaintiff's  construction :  but,  upon 
the  other  hand,  I  cannot  decree  a  performance  according  to  the 
defendant's  construction  ;  unless  the  plaintiff  chooses  to  take  it 
in  that  manner.    If  he  does  not,  the  bill  must  be  dismissed. 

Mr.  Hart,,  insisting,  that  it  was  not  competent  to  the  plain- 
tiff to  elect  to  dismiss  his  bill,  obtained  leave  to  speak  to  it  again, 
if  he  could  find  cases. 

On  a  subsequent  day  Mr.  Hart  referred  to  some  cases,!  in 
which  the  Court  had  held,  that  a  defendant  without  filing  a 
cross  bill  might  have  a  specific  performance  of  the  agreement ; 
although  the  plaintiff  might  be  desirous  of  having  his  bill  dis- 
missed. But  his  Honour  thought,  those  cases  did  not  apply  ;  as 
here  he  had  not  decided,  that  the  defendant's  construction  was 
the  right  one  ;  but  only  that,  having  purchased  under  a  mistake, 
he  should  not  be  compelled  to  performance  at  the  suit  of  the 
party,  who  had  given  occasion  to  the  mistake  by  the  ambiguous 
wording  of  the  particular  and  the  conditions. 

The  bill  stood  dismissed. 

[Note. — The  purchaser  subsequently  filed  a  bill  for  specific 
performance  according  to  his  construction  (as  reported  in  Clowes 
v.  Higginson,  1  V.  &  B.  524),  and  the  vendor  again  tendered 
parol  evidence  of  the  auctioneer's  declarations,  which  was  re- 
jected on  the  ground  that  in  the  absence  of  mistake,  surprise,  or 
fraud  such  evidence  could  not  be  received  to  explain  or  vary  a 
written  contract.  The  Vice-Chancellor  (Sir  T.  Plumer),  how- 
ever, dismissed  the  bill  without  costs  on  the  ground  that  the 
construction  of  the  contract  was  too  doubtful  for  a  court  of 
equity  to  enforce  it.  The  suit  of  Clowes  v.  Higginson,  though 
founded  on  the  same  contract  as  Higginson  v.  Clowes9  and 
brought  to  enforce  that  contract,  raised  such  different  points  of 
law  that  it  is  thought  more  convenient  to  retain  the  report  cf 
that  suit  in  its  proper  place  in  V.  &  B. — 0.  A.  S.] 

f  E.g.  Fife  v.  Clayton,  9  E.  E.  220  (13  Ves.  546). 
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,180V  ROBINSON  v.  CLEATOB. 

Aug.  3.  4. 
(15  Vesey,  526—528.) 

'  The  Court  can  exercise  a  discretionary  power  of  advancement  of 

'     '   *  capital  for  the  benefit  of  a  tenant  for  life. 

[  626  ]  A  trust  for  A.  and  his  heirs  to  pay  him  the  interest  for  life  and 

advance  any  part  of  the  principal  for  him,  and  a  gift  over  of  the  residue, 
confers  a  life  interest  on  A. 

Margaret  Atkinson  by  her  will  directed,  that  all  the  residue 
of  her  real  and  personal  estate  should  remain  in  trust  for  her 
nephew  and  godson  George  Rowland  Nicholson  and  his  heirs  ; 
and  that  her  trustees  should  pay  to  him  half-yearly  the  interest, 
dividends  and  annual  proceeds  thereof,  for  and  during  the  term 
of  his  natural  life.     She  then  proceeded  thus  : 

"  At  the  same  time  I  vest  a  power  in  my  trustees  that  in  case 
they  should  see  it  would  be  for  his  benefit  to  advance  him  when 
they  may  have  it  in  their  power  any  part  of  the  principal  of  such 
residue  for  his  advancement  in  life  that  they  will  not  withhold 
from  my  said  nephew  such  assistance  as  they  may  deem  neces- 
sary :  but  in  case  no  part  should  be  advanced  then  I  direct  that 
my  said  nephew  leaving  lawful  issue  that  the  said  residue  shall 
be  divided  share  and  share  alike  amongst  such  issue  as  he  may- 
have  :  but  in  case  my  said  nephew  should  die  leaving  no  lawful 
issue  then  I  direct  the  same  to  remain  in  trust  in  like  manner  for 
the  benefit  of  his  two  brothers." 

The  question,  upon  a  bill  filed  by  the  executors,  was,  what 
estate  and  interest  the  nephew  of  the  testatrix  took  under  the 
will  in  the  residue  of  the  real  and  personal  estates. 

Mr.  Hart  and  Mr.  Kenrick,  for    the    defendant  George 

[  *">27  ]      Rowland  Nicholson,  the  nephew,  contended,  that  he  took  *an 

absolute  interest ;  that  the  whole  was  to  be  considered  as  given 

to  him;  unless  some  good  reason  could  be  assigned  to  the 

contrary. 

Mr.  Richards,  for  the  other  defendants,  insisted,  that  George 
Rowland  Nicholson  took  only  for  his  life ;  with  the  exception  of 
what,  if  any  thing,  the  trustees  in  the  exercise  of  the  direction 
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confided  to  them,  should  think  proper  to  give  for  his  advance-     Robinson 
ment  in  life.  Clkatob. 

The  Master  of  thb  Bolls  at  the  close  of  the  argument  said, 
the  executors  might  in  the  exercise  of  a  sound  discretion  give  the 
property  to  the  nephew  :  but  it  was  impossible  for  the  Court  to 
say,  it  was  absolute  property  in  him.  The  discretion  of  the 
executors  is  a  direct  negative  of  that. 

The  Master  of  the  Bolls  :  Avg.  4. 

I  have  found  a  note  of  a  case,  more  applicable  to  this  than 
any  that  have  been  referred  to ;  and  I  have  no  objection  to  make 
such  an  order,  as  was  there  made  by  Lord  Thublow.  That  case 
is  Lewis  v.  Lewis  A  Thomas  Lewis  by  his  will  gave  to  two 
persons  a  sum  of  above  8,000Z.,  upon  trust  to  apply  the  dividends 
and  ^interest  to  the  maintenance  of  the  plaintiff  until  his  age  of  [  *°28  ] 
twenty-one ;  and  afterwards  to  pay  the  whole  of  the  dividends, 
<fec.  to  him  for  life ;  and  authorized  and  empowered  the  trustees 
at  any  time,  before  the  plaintiff  should  attain  the  age  of  twenty- 
six,  to  raise  any  sum,  not  exceeding  600Z. ;  and  to  pay,  apply,  and 
dispose  of,  the  same  towards  or  in  order  to  the  preferment  or 
advancement  in  life  of  the  plaintiff  or  his  other  occasions  as  they 
should  think  proper. 

After  a  decree,  directing  the  accounts,  the  plaintiff,  having 
attained  the  age  of  twenty-one,  petitioned  for  payment  of  the 
6002.,  as  an  absolute  bequest  to  him  :  but  Lord  Thurlow  directed 
an  inquiry,  what  were  the  circumstances  and  situation  of  the 
petitioner ;  and  whether  they  required  the  advancement  of  any 
and  what  part  of  the  6002.,  before  he  should  attain  the  age  of 
twenty-six;  and  the  Master  was  ordered  to  state  his  opinion 
thereon  to  the  Court. 

I  have  no  objection  to  that  order ;  which  is  a  confirmation  of 
the  opinion  I  expressed,  that  this  cannot  be  considered  as  absolute 
property,  even  under  the  larger  words,  "  or  other  occasions. "  % 

t  In  Chancery,  21st  January,  1785,  t  &#&*  v-  Burton,  9  E.  E.  315 

Begister  book,  B.  1784,  fol.  89.     '         (14  Ves.  434). 
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1809.  WIGHT  v.  LEIGH.t 

Feb.  17, 18.  ,      „ 

1  (15  Vesoy,  56i—  568.) 

[  564  ]  Devise  to  A.  and  after  his  death  to  his  first  and  other  sons,  and  in 

default  of  male  issue  then  unto  his  eldest  and  other  daughters,  and  to 
their  heirs  male  for  ever.    An  estate  in  tail  male  in  A. 

Elizabeth  Harrington  Chaunler,  being  seised  of  real  estate 
in  the  counties  of  Essex  and  Surrey,  for  her  life,  with  remainder 
to  the  plaintiff  for  life,  without  impeachment  of  waste,  directly  as 
to  one  moiety,  and,  as  to  the  other,  after  a  previous  limitation 
to  William  Martin  for  life,  and  to  his  children,  as  tenants  in 
common  in  tail,  with  remainder,  as  to  her  reversion  in  fee,  to  the 
trustees  in  her  marriage  settlement  and  their  heirs,  upon  trust  to 
convey  such  reversion  in  fee  to  the  use  of  such  persons,  for  such 
estates,  &c.  as  she  should  by  deed  or  will  appoint,  by  her  will, 
dated  the  8th  of  October,  1794,  gave  all  her  real  estates  in 
Essex  and  Surrey  to  her  husband,  John  Chaunler,  in  case  he 
survived  her,  during  his  life ;  and  after  her  husband's  decease 
she  gave  the  said  Surrey  estate  to  the  plaintiff ;  and  after  his 
[  *565  ]  *death  she  gave  the  same  to  his  first  and  other  sons ;  and  in 
default  of  male  issue  then  she  gave  the  said  estates  unto  the 
eldest  and  other  daughters  of  the  plaintiff,  and  to  their  heirs 
male  for  ever,  on  condition  they  should  take  the  name  of  Wight, 
and  no  other. 

The  testatrix  and  her  husband  being  both  dead,  the  bill  was 
filed ;  the  plaintiff  claiming  an  equitable  estate  tail  in  remainder 
under  the  will  of  Elizabeth  Harrington  Chaunler ;  and  praying, 
that  the  trustees  may  be  decreed  to  convey  the  legal  estate  in 
remainder  in  the  moiety  of  the  estates  accordingly.  The  plaintiff 
had  four  children :  his  eldest  son  of  age,  but  out  of  the  jurisdic- 
tion ;  the  other  three  being  daughters. 

Sir  Samuel  Romilly  and  Mr.  Roots,  for  the  plaintiff : 

The  only  way,  in  which  a  sensible  construction  can  be  given  to 
this  will,  is  by  giving  an  estate  tail  to  the  plaintiff;  who  has  a 
legal  estate  for  life  now  vested  in  him.    *    *    His  sons  cannot 

f  Qu.  whether  this  ease  would  be  followed  under  the  present  law  relating 
to  wills.— 0.  A.  S. 
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take  estates  tail,  the  limitation  over  being  not  in  dafault  of  issue  Wight 
of  them,  but  in  default  of  male  issue ;  which  must  have  reference  Leigh. 
to  the  plaintiff,  taking  the  first  estate. 

The  case  of  Doe  v.  Applin\  has  a  considerable  ^resemblance  to  [  *sw  ] 
this ;  upon  a  devise,  not  so  strong  in  favour  of  the  construction, 
giving  an  estate  tail  to  the  first  taker ;  with  which  the  words  of 
distribution  "  to  and  amongst,"  are  certainly  so  far  inconsistent. 
Robinson  v.  Robinson,  I  is  another  instance  of  an  estate  tail 
implied  from  the  manifest  intent  against  an  express  devise  for 
life  and  no  longer. 

Mr.  Hart  and  Mr.  Bell,  for  the  defendants  : 

*  *  In  this  case  the  general  and  the  particular  intention 
may  both  be  executed  by  giving  the  first  taker  an  estate  for  life 
only  ;  which  is  the  legal  construction,  where  there  are  no  words 
of  limitation ;  and  the  intention  could  not  appear  in  more  explicit 
terms  than  by  a  gift  to  a  person,  and  immediately  after  his  death 
a  limitation  over.  *  *  The  words  "  in  default  of  issue  male  "  [  567  ] 
may  apply,  not  to  the  plaintiff,  but  to  the  immediate  antecedent, 
the  first  and  other  sons  :  a  construction  more  grammatical,  more 
consistent  with  the  general  plan  of  the  devise,  and  approaching, 
as  near  as  can  be,  the  ordinary  language  and  course  of  settlement. 
The  conclusion  is,  that  this  is  an  estate  for  life  to  the  first  taker ; 
with  a  remainder  in  tail  male  to  his  first  and  other  sons.  [They 
cited  Seaward  v.  WMock.§] 

Sir  Samuel  RomiUy,  in  reply : 

Under  these  words  the  sons  cannot  possibly  take  estates  tail : 
no  interest  being  mentioned  in  the  limitation  ;  and  in  default  of 
persons  to  take  under  the  prior  limitation  estates  in  tail  male 
being  given  to  the  daughters  by  express  and  technical  terms. 


The  Master  of  the  Bolls:  Feb. is. 

The  evident  intention  of  this  testatrix  was  to  prefer  all  the       r  56g  -. 
male  issue  of  somebody,  either  of  the  plaintiff,  or  of  his  first  and 
other  sons,  to  the  daughter:  but  she  has  not  given  such  an 

t  2  B.  E.  336  (4  T.  B.  82).  J  1  Burr.  38.  $  6  Bast,  193. 


122 


1809.    CH.    15  VESEY,  568. 


[r.r. 


Wight 

v. 
Leigh. 


interest  to  any  one,  as  would  enable  male  issue,  generally,  to 
take ;  for  all,  that  is  given  to  the  plaintiff,  is  what  amounts  in 
law  to  an  estate  for  life,  and  so  it  is  with  regard  to  the  estates 
given  to  his  first,  and  other  sons.  It  is  necessary  therefore,  in 
order  to  effectuate  the  general  intention  in  favour  of  issue  male, 
to  consider  some  of  the  antecedent  takers  as  having  by  implica- 
tion such  an  estate  as  would  enable  all  the  issue  male,  to  take  ; 
which  can  only  be  by  giving  an  estate  tail  either  to  the  father,  or 
to  his  first  and  other  sons.  The  male  issue  intended  must,  I 
think,  be  the  male  issue  of  the  father,  not  of  the  sons.  Nothing 
is  before  mentioned  of  any  issue  male  of  the  sons:  whereas 
there  is  a  certain  description  of  male  issue  of  the  father  before 
spoken  of,  viz.  his  first  and  other  sons.  Therefore  the  failure  of 
issue  male  intended  must  be  of  issue  male  of  the  father,  rather, 
than  of  the  sons.  When  the  Court  has  determined,  what  is  the 
effect  of  the  limitation,  it  is  the  duty  of  the  trustees  to  convey 
accordingly ;  and  the  construction  I  put  upoji  this*  will,  being, 
that  this  is  a  limitation  to  the  issue  male  of  the  father,  they 
must  so  make  the  conveyance. 


1809. 

March  W,  21. 
28,  25. 

Rolls  Court. 
Grant,  M.R. 

[596  ] 


HEATLEY  v.   THOMAS,  f 

(15  Vesey,  596—604.) 

Bond  of  a  feme  covert,  as  a  surety,  enforced  against  her  separate 
estate,  under  a  settlement  to  her  separate  use,  with  power  of  appoint- 
ment by  will,  or  any  writing,  purporting  to  be  her  will,  and  in  case  she 
should  die  in  the  life  of  her  husband,  and  without  making  any  will 
or  other  disposition,  as  to  the  whole  or  any  part,  then  as  to  the 
whole  or  such  part  as  to  which  no  gift  or  disposition  should  be  so  made, 
to  the  persons,  who  would  be  entitled  by  the  statute,  if  she  had  died 
intestate  and  unmarried. 

By  indentures  of  settlement,  dated  the  10th  of  June,  1788, 
previous  to  the  marriage  of  William  Johnson  and  Sarah  Smith, 
widow,  reciting,  that  Sarah  Smith  was  under  the  will  of  her 
former  husband  entitled  to  a  legacy  of  2,0002.,  which  would 
become  payable  on  the  4th  of  March  next,  by  John  Willes,  as 
executor,  and  that  she  was  likewise  entitled  under  the  said  will 


t  In  re  Roper  (1888)  39  Ch.  D.  482 ;  58  L.  J.  Ch.  31 ;  59  L.  T.  203. 
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to  an  annuity  of  150Z.»  to  be  paid  half-yearly  daring  her  life,  and     Heatley 


V, 


that  it  was  agreed,  that  the  said  2,0002.  and  the  said  annuity  Thomas. 
'  should  be  assigned,  settled,  and  assured,  to  and  for  the  sole  and 
separate  use  and  benefit  of  the  said  Sarah  Johnson,  as  therein 
mentioned,  it  was  witnessed,  that  the  said  Sarah  Johnson,  then 
Smith,  by  and  with  the  consent  of  William  Johnson,  for  the 
considerations  therein  mentioned,  did  bargain,  sell,  assign,  &c. 
unto  John  Willes  and  James  Willes,  and  the  survivor,  his 
executors,  &c.  the  said  legacy  and  annuity,  and  all  arrears, 
future  payments,  &c.  and  all  her  estate,  right,  title,  interest, 
property,  claim  and  demand,  whatsoever,  of,  in,  to  or  out  of,  the 
same,  every  or  any  part  thereof ;  to  have  and  to  hold  to  them, 
&c.  but  upon  trust  nevertheless,  and  to  and  for  the  sole  and 
separate  use  and  benefit  of  the  said  Sarah  Johnson,  then  Sarah 
Smith,  during  the  coverture  between  her  and  the  said  William 
Johnson,  her  then  intended  husband ;  and  farther  reciting,  that 
the  said  legacy  did  not  carry  interest,  and  would  not  become  pay- 
able until  the  4th  of  March,  1789,  and  that  it  had  been  agreed, 
that  the  principal  should  remain  in  the  hands  of  John  Willes,  at 
interest  at  5  per  cent,  it  was  declared,  *that  the  interest  should  [  *597  ] 
be  paid  half-yearly  during  the  intended  coverture  to.  the  proper 
hands  of  Sarah  Johnson,  and  for  her  own  sole  use  and  benefit ; 
and  it  was  farther  declared,  and  agreed,  that  it  should  be  lawful 

• 

to  and  for  the  said  Sarah  Johnson,  at  any  time  during  her  said 
intended  coverture,  by  her  last  will  and  testament  in  writing,  or 
any  writing  purporting  to  be  her  last  will,  to  be  signed  by  her, 
and  attested  by  two  or  more  witnesses,  to  give  or  dispose  of  the 
said  sum  of  2,000/.  and  the  interest  thereof,  to  such  person  or 
persons,  and  in  such  shares  or  proportions,  manner  and  form,  as 
she  should  think  fit ;  and  in  case  the  said  Sarah  Johnson  should 
happen  to  die  in  the  lifetime  of  the  said  William  Johnson,  her 
intended  husband,  and  without  making  any  will  or  other  disposi- 
tion, either  of  the  whole  of  the  said  sum  of  2,000Z.  or  any  part 
thereof,  that  then  as  to  the  whole  or  such  part  thereof,  as  to 
which  no  gift  or  disposition  should  be  so  made  by  her  as  aforesaid, 
the  same  should  immediately  on  her  death  in  the  lifetime  of  her 
intended  husband,  go  and  be  paid  to  and  amongst  such  person 
and  persons  as  according  to  the  Statute  for  the  distribution  of 
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Heatlet  intestates'  estates  would  be  then  entitled  thereto,  in  case  she  had 
Thomas,      died  intestate  and  unmarried. 

The  indenture  contained  a  covenant  by  William  Johnson,  with 
John  and  James  Willes,  that  the  said  sum  of  2,0002.  should 
remain  in  the  hands  of  John  Willes,  or  be  laid  out  or  invested  in 
such  other  security  or  securities,  from  time  to  time,  as  Sarah 
Johnson  should,  during  the  intended  coverture,  by  writing  under 
her  hand  direct  or  approve :  so  as  the  same  should  be  laid  out, 
invested  and  secured,  in  the  names  of  John  and  James  Willes,  or 
the  survivor,  his  executors,  &c.  upon  the  trusts  of  the  settlement ; 
and  that  the  interest,  dividends,  or  produce  thereof,  and  also  the 
said  annuity  of  1502.  should  from  time  to  time,  during  the  joint  lives 
[  *598  ]  of  William  and  *  Sarah  Johnson,  be  paid  to  her  own  proper  hands 
and  use ;  and,  when  paid,  be  used,  enjoyed,  and  applied,  by  her, 
without  any  interference,  hindrance,  molestation,  or  disturbance, 
whatsoever,  of  or  by  him  the  said  William  Johnson,  his  executors, 
or  administrators ;  and  farther,  that,  in  case  Sarah  Johnson 
should  happen  to  survive  him,  then  and  in  such  case,  the  said 
sum  of  2,0002.  or  the  stock,  or  fund,  or  security,  in  which  the  same 
should  be  then  laid  out  or  invested,  should  be  paid,  transferred, 
or  assigned  to  Sarah  Johnson,  her  executors  or  administrators, 
together  with  the  interest,  dividends,  or  produce  thereof,  to  and 
for  her  and  their  own  proper  use  and  benefit,  without  any  lawful 
let,  suit,  hindrance,  &c.  whatsoever,  of  William  Johnson,  or  any 
person  claiming  under  him. 

In  the  year  1802  James  Willes  borrowed  from  the  plaintiff, 
Ann  Heatley,  7002.  upon  the  security  of  the  joint  and  several 
bonds  of  himself,  William  Johnson  and  Sarah  Johnson ;  which 
bond,  dated  the  18th  of  February,  1802,  was  executed  by  them 
accordingly ;  with  condition,  reciting,  that  Johnson  and  his  wife, 
at  the  special  instance  and  request  of  James  Willes,  consented  to 
join  in  the  bond,  to  be  void  on  payment  of  the  principal  and 
interest  in  1805,  as  therein  mentioned ;  and  Sarah  Johnson  gave 
a  bond  of  indemnity  to  her  husband. 

In  January,  1803,  the  legacy  of  2,0002.  then  in  the  hands  of 
John  Willes,  was  lent  to  James  Willes,  upon  a  mortgage  of  lease- 
hold premises  for  the  residue  of  a  term  of  61  years,  commencing 
in  1792,  and  upon  his  bond,  and  warrant  of  attorney  to  confess 
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judgment;  reciting,  that  John  Willes  paid  the  money  at  the     Heatley 
request  of  Sarah  Johnson.  Thomas* 

Sarah  Johnson,  during  the  life  of  her  husband,  made  her  will,  [  509  ] 
according  to  her  power;  and  thereby  gave,  bequeathed,  directed, 
limited  and  appointed,  all  her  separate  estate,  property,  and 
effects,  over  which  she  had  any  disposing  power,  as  therein 
mentioned  ;  and  appointed  John  Thomas  and  James  Willes,  her 
executors.  William  Johnson,  the  husband,  died  on  the  13th  of 
March,  1803.  Sarah  Johnson  died  on  the  22nd  of  September 
following,  a  widow;  not  having  revoked  or  altered  her  will. 
During  the  life  of  her  husband  she  had,  in  August,  1802,  out  of 
the  savings  of  her  separate  property  lent  James  Willes  500/. 
upon  his  bond,  payable  in  1805,  with  interest. 

Probate  of  the  will  of  Mrs.  Johnson  was  granted  to  Thomas  ; 
limited  to  all  her  right,  title,  and  interest,  in  the  2,000{.  and 
interest :  the  5002.  and  interest,  and  also  all  such  sum  or  sums 
as  were  or  should  appear  to  be  due  to  her  by  John  Willes  for  the 
unappropriated  interest  and  savings  of  the  2,0002.  while  in  his 
hands,  and  the  unapplied  part  of  the  annuity  of  1502. 

In  November,  1804,  a  commission  of  bankruptcy  issued  against 
James  Willes  ;  under  which  the  plaintiff  proved  a  debt  of 
5192.  6s.  6d.  and  received  a  dividend  of  4<2.  in  the  pound. 

The  bill  was  filed  against  Thomas,  and  against  the  executor 
of  William  Johnson,  the  assignees  under  the  commission,  and 
James  Willes  and  John  Willes ;  praying  a  declaration,  that  the 
estates  of  James  Willes  and  William  Johnson,  and  the  separate 
estate  of  Sarah  Johnson,  which  she  became  absolutely  entitled 
to,  and  for  her  sole  and  separate  use  and  benefit,  under 
the  settlement  were  jointly  and  severally  liable  to  pay  the 
principal  and  interest,  due  by  the  bond  to  the  plaintiff;  and  that 
such  the  estates  of  William  and  Sarah  Johnson  are  jointly  and 
♦severally  liable  to  satisfy  so  much  as  shall  not  be  paid  by  the  [  *600  ] 
estate  of  James  Willes ;  and  praying,  that  the  mortgaged 
premises  may  be  sold ;  and  the  mortgage  paid ;  and  that  the 
residue  of  the  debt,  due  to  the  plaintiff,  beyond  the  dividends  she 
may  receive  under  the  bankruptcy,  may  be  decreed  to  her  out  of 
the  estate  of  William  Johnson,  and  the  separate  estate  of  Sarah 
Johnson. 
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Sir  Samuel  RomiUy  and  Mr.  Wear,  for  the  plaintiff,  cited 
the  case  of  Standford  v.  MarsliaJl\\  observing,  that  the  only 
distinction  between  the  cases  was,  that  there  the  security  was 
given  for  the  debt  of  the  husband.  In  Halme  v.  Tennant  I  Lord 
Thurlow's  difficulty  was  not  upon  such  a  case  as  this ;  whether 
the  separate  property  of  a  married  woman  could,  in  the  shape  of 
assets,  after  her  death  be  liable  to  her  contract;  but  how  it 
could  be  got  at  during  life  ;  upon  which  Lord  Eldon  also 
entertained  doubt  in  Nantes  v.  Corrock.% 


March  21. 


The  Master  of  the  Bolls  said,  in  this  case  a  doubt  had 
occurred  to  him,  whether  the  bond  could  affect  the  separate 
property  of  Mrs.  Johnson,  according  to  the  late  decisions  :  par- 
ticularly Sockett  v.  Wray  ;j|  as  by  the  settlement  she  appeared  to 
have  no  power  of  appointing,  except  by  will. 


March  23. 
[  *601  ] 


The  cause  was  directed  to  be  spoken  to  again. 

For  the  Plaintiff: 

The  case  of  Sockett  v.  Wray  does  not  bear  upon  this.  *The 
question  there  was,  whether  during  the  life  of  a  married  woman 
the  Court  could  apply  her  separate  property  according  to  her 
engagement ;  which  could  not  be  ;  unless  the  act  she  had  done 
could  be  considered  as  an  appointment ;  which  was  Lord 
Thurlow's  difficulty  in  the  case  of  Halme  v.  Tennant,  and  Lord 
Eldon's  in  Nantes  v.  Corrock;  as  it  could  not  be  got  at  by  a 
sequestration.  This  property  could  have  been  got  at  according 
to  the  settlement ;  by  which  Mrs.  Johnson  was  intended  to  have 
the  power  of  appointing  both  the  principal  and  the  interest  by 
deed  in  her  life,  as  well  as  by  will.  Though  it  is  not  expressly 
stated,  that  is  clearly  an  omission ;  and  the  intention  was  so ; 
which  is  evident  from  the  words  that  follow  ;  that  if  she  should 
die  in  the  life  of  her  husband,  and  without  making  any  will  "  or 
other  disposition  either  of  the  whole  of  the  said  sum  of  2,000J.,  or 
any  part  thereof,  that  then  as  to  the  whole  or  such  part  thereof, 
as  to  which  no  gift  or  disposition  should  be  so  made  by  her  as 


t  2  Atk.  68. 
X  1  Br.  C.  C.  16. 


§  7  R.  R.  156  (9  Ves.  182). 
||  4  Br.  C.  C.  483. 


vol.x.]  1809.    CH.    15  VESEY,  601—602.  127 

aforesaid,  &c. ;  "  and  before  that  there  is  a  clear  disposition  to  Hkatlkt 
her  separate  use :  so  as  to  make  her  a /ewe  sole,  according  to  the  Thomas. 
case  of  Fettijplace  v.  Gorges  A  Therefore,  though  in  the  former 
part  of  the  settlement  there  is  not  an  express  power  to  dispose 
otherwise  than  by  will,  yet  the  effect  of  the  latter  part,  coupled 
with  the  former,  is,  that  the  property  is  settled  to  her  separate 
use ;  and  she  might  have  disposed  of  the  principal  as  well  as  the 
interest  in  her  life.  In  Sockett  v.  Wray  Lord  Alvanlby  does  not 
intimate,  that  property,  clearly  settled  to  the  separate  use  of  a 
married  woman,  would  not  after  her  death  be  applicable  to  her 
debts,  contracted  during  coverture:  the  question  in  that  case 
being  whether  the  property  could  be  taken  during  her  life. 

Mr.  Bell  and  Mr.  Heald,  for  the  defendants :  [  602  ] 

The  only  interest,  which  Mrs.  Johnson  had  in  this  subject,  as 
separate  property,  was  for  her  life ;  with  a  power  to  dispose  by 
will.  From  the  subsequent  words,  "  or  other  disposition,"  a 
power  to  dispose  by  deed  of  what  the  Lord  Chancellor,  in 
Jones  v.  Harrisyt  calls  the  corpus,  cannot  be  implied.  Those 
words  also  are  confined  to  the  event  of  her  death  in  the  life  of  her 
husband.  The  question  is,  whether,  having  that  interest  for  her 
separate  use,  with  a  power  to  dispose  by  will  only,  she  could 
dispose  of  it  in  any  other  way ;  as  she  has  attempted,  by  entering 
into  a  bond  ;  and,  whether,  when  she  survived  her  husband,  this 
Court  will  appropriate  to  that  bond  this  property.  No  case  has 
gone  to  that  extent.  Hulme  v.  Tennant,  and  the  others,  have 
determined,  that  a  married  woman,  with  regard  to  property, 
which  she  has  an  absolute  power  to  dispose  of  as  a  feme  sole, 
shall  be  considered  as  a  feme  sole  for  the  purpose  of  charging 
it  with  her  debts ;  and  the  proposition  cannot  be  carried  farther 
either  upon  principle  or  authority.  In  Jones  v.  Harrisl  the 
Lord  Chancellor  held  that  a  married  woman  could  be  liable 
only  according  to  the  form  of  her  contract ;  going  expressly  upon 
the  ground,  that  there  was  nothing  to  affect  the  corpus.  So 
Mrs.  Johnson  could  not  charge  the  bulk  of  this  property  other- 
wise than  by  will.  This  bond  could  not  at  any  time  be  con- 
sidered a  valid  charge  upon  her  property.  If  her  bond  could 
t  1E.E.  79  (1  Ves.  Jr.  46).  J  7  B.  E.  282  (9  Ves.  486). 
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Heatley     daring  the  coverture  have  the  same  effect  as  an  appointment,  by 

ft 

Thomas,  creating  a  valid  charge,  all  the  caution,  used  to  restrain  her 
appointment  by  deed,  would  have  been  fruitless.  Can  her  death 
give  effect  to  a  bond,  which  would  not  have  had  effect  in  her  life  ? 
If  she  had  been  restrained  from  appointing  to  a  particular  person, 
could  she  have  given  a  bond  to  that  person  for  payment  of  his 

[  •603  ]  debt  ?  This  property  could  not  go  *to  her  husband  except  by 
her  will.    *    *    * 

Sir  Samuel  Romilly,  in  reply,  said,  the  point  in  Jones  v. 
Harris  was  as  to  affecting  the  property  in  her  life.  Even  taking 
her  to  be  a  feme  sole  to  all  intents  and  purposes,  how  can  the 
Court  take  the  property  in  her  life  ?  There  are  no  means  of 
doing  it;  for  this  is  property,  that  cannot  be  taken  by 
sequestration. 

The  Master  of  the  Bolls  in  the  course  of  the  argument  said, 
the  question  was,  whether  this  was  separate  property  to  all 
intents  and  purposes.  In  Sockett  v.  Wray  Lord  Alvanley  did 
not  consider  a  married  woman,  who  had  only  a  power  of  appoint- 
ment by  will,  as  having  separate  property ;  distinguishing  that 
case  from  Norton  v.  TurviU;\  where  the  creditor  was  allowed 
to  resort  to  the  separate  property  after  the  death  of  the  wife  ;  as 
she  had  a  power  of  appointing  either  by  deed  or  will.  Upon  the 
question  in  Sockett  v.  Wray,  whether  the  wife  could  give  the 
property  to  her  husband,  Lord  Alvanley  held,  that  she  could 
not ;  that  she  could  not  affect  it  in  any  way  but  by  a  revocable 
instrument ;  and  the  bond  was  an  instrument  not  revocable. 

If  this  was  absolutely  separate  property  in  Mrs.  Johnson,  upon 
the  plaintiff's  construction  of  the  deed,  that  takes  it  out  of  the 
[*604  ]  case  of  Sockett  v.  Wray;  and  brings  it  *to  that  of  Ihdme  v. 
Tennant;  upon  which  the  present  Lobd  Chancellor  has  ex- 
pressed some  doubt ;  calling  it  a  prodigiously  strong  case  ;  and 
upon  another  occasion  intimating,  that,  whenever  the  point 
shall  distinctly  occur,  those  cases  would  require  full  considera- 
tion.! I  must  look  with  some  attention  at  this  settlement. 
Much  will  depend  upon  its  particular  expressions. 

t  2  P.  Wms.  144.  X  Jones  v.  Harris,  7  E.  E.  282.    See  p.  283. 
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By  the  decree  an  account  was  directed  of  what  remains  due  to 
the  plaintiff  for  principal  and  interest  upon  the  bond  ;  and  her 
costs  were  directed  to  be  taxed.  It  was  declared,  that  the  estates 
of  the  defendant  James  Willes  and  of  William  Johnson,  and  the 
separate  estate  of  Sarah  Johnson,  were  jointly  and  severally 
liable  to  pay  the  principal  and  interest  of  the  plaintiff's  bond ; 
and  that  the  separate  estate  of  Sarah  Johnson  is  now  liable  to 
pay  so  much  of  what  shall  be  reported  due  to  the  plaintiff,  as 
shall  not  be  recovered  from  the  estate  of  James  Willes :  (the  said 
Sarah  Johnson  having  given  a  bond  to  William  Johnson,  her 
late  husband,  to  indemnify  him  against  the  plaintiff's  demand) ; 
and  it  was  ordered,  that  the  same  be  answered  out  of  her  assets ; 
an  account  whereof  was  directed.  An  account  was  also  directed 
of  the  separate  estate  of  Sarah  Johnson  against  her  executors 
John  Thomas  and  James  Willes,  and  the  assignees  of  the  latter ; 
and  an  account  of  her  other  debts ;  and  a  sale  and  application  of 
the  mortgage. 


Heatley 

V. 

Thomas. 
March  25. 


COLE  v.  WADE.f  isog. 

(16  Vesey,  27—48.)  /**?  *H\ 

v             Jf              '  Deo.  10, 11. 

A  power  tp  trustees  based  on  personal  confidence  is  primd  facie  1R0_ 

limited  to  the  original  trustees,  and  does  not  pass  to  others  who  may  j       ^\ 

subsequently  fill  the  office  of  trustee,  unless  an  intention  to   that  1—  ' 

effect  is  clearly  expressed.    A  power  to  A.  and  his  executors  passes  on  Molls  Cmrt 

A.'s  death  to  his  general  representatives.  Grant,  M.R 

[27] 


Sib  Ghables  Booth  by  his  will,  dated  the  8th  of  June,  1792, 
after  giving  several  legacies  and  disposing  of  his  copyhold  estate, 
and  some  specific  articles  of  *  personal  estate,  gave,  devised  and 
bequeathed,  all  the  rest  and  residue  of  his  real  and  personal 
estates  unto  Francis  Buddie  and  George  Wade,  whom  he 
appointed  executors  of  his  will,  their  executors,  administrators 
and  assigns,  upon  the  trusts  after  mentioned ;  and,  directing  his 
said  trustees  and  executors  to  pay  out  of  the  residue  certain 
legacies,  as  to  all  the  residue  and  remainder  of  his  said  real  and 
personal  estate,  after  payment  and  satisfaction  of  all  his  debts, 
funeral  expenses,  and  legacies  and  annuities  given  and  secured  by 
him  by  bond  to  Joseph  Stapley  and  Ann,  his  wife,  to  dispose  of  the 

t  Crawford  v.  For  thaw,  '91,  2  Ch.  261,  60  L.  J.  Oh.  683,  65  L.  T.  32. 
B.B. — VOL.  X.  K 
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^colb  same  for  the  use  and  benefit  of  such  relations  and  kindred  as 
Wadb.  they  in  their  discretion  should  think  proper  and  in  manner 
hereinafter  mentioned  ;  and  to  that  end  the  testator  directed  his 
said  trustees  and  executors  to  make  the  best  inquiry  they  could 
respecting  his  relations  and  kindred,  and  to  take  all  such  ways 
and  means  as  they  should  think  proper  by  advertisement  in  the 
public  papers  and  otherwise  to  discover  and  find  out,  who  were 
his  relations  and  kindred ;  and,  when  they  should  have  obtained 
sufficient  proofs  to  satisfy  their  own  minds,  who  were  his 
relations  and  kindred,  and  to  what  extent  they  amounted,  he 
directed  his  said  trustees  and  executors  to  convey  and  dispose 
of  all  such  residue  of  his  real  and  personal  estate  (after  certain 
payments  therein  mentioned)  unto  and  amongst .  such  of  his 
relations  and  kindred  in  such  proportions,  manner  and  form, 
as  his  said  executors  should  think  proper,  recommending  and 
advising  his  said  trustees  and  executors  to  give  the  greatest 
share  and  proportion  thereof  unto  such  person  and  persons  who 
in  their  opinion  and  judgment  should  appear  to  them  to  be  his 
nearest  relations  and  the  most  deserving :  but  he  declared  his 
will  and  meaning  to  be,  that  such  recommendation  was  not  to 
control  them  in  their  discretion ;  well  knowing  and  resting  per- 
fectly satisfied  in  the  honour  and  justice  of  his  said  trustees  and 
[  *29  ]  executors :  his  intention  therefore  *  was,  that  every  thing  relative 
to  that  disposition,  as  well  who  was  or  were  or  was  not,  his 
relations  and  kindred,  and  the  proportions  they  should  respec- 
tively be  entitled  unto  of  the  said  residuum,  should  be  entirely 
in  the  discretion  of  the  said  trustees  and  executors  and  the  heirs, 
executors,  and  administrators,  of  the  survivor  of  them ;  and  who 
were  not  to  be  under  the  control  in  any  manner  whatsoever  in 
any  thing  relative  thereto;  and  for  the  purpose  of  better  dividing 
and  apportioning  the  said  residue  of  his  real  and  personal  estate 
he  directed  his  said  trustees  and  executors  and  the  survivor  of 
them  and  the  heirs,  executors  and  administrators,  of  such 
survivor,  if  they  should  think  proper  so  to  do,  to  mortgage,  sell 
and  convey,  the  residue  of  his  said  real  and  personal  estate  or 
such  part  or  parts  thereof  as  they  in  their  discretion  should 
think  proper ;  meaning  to  leave  it  in  the  discretion  of  his  said 
trustees  and  executors  to  convey  unto  his  said  relations  and 
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kindred  or  such  of  them  as  they  should  think  proper  his  said  real        Cols 

and  personal  estate  or  any  part  or  parts  thereof  in  such  manner       wa'db. 

and  form  and  in  such  proportions  and  proportion,  or  charged 

with  such  sum  or  sums  of  money  by  way  of  annuity  or  annuities 

or  otherwise  to  any  other  or  others  of  his  relations  and  kindred 

as  they  in  their  discretion  should  think  proper :   or  wholly  or 

only  partly  convert  the  same  into  money  for  the  purpose  of 

dividing  the  same  between  his  said  relations  and  kindred  in  such 

manner  as  his  said    trustees  should    think  proper;    and  he 

directed,  that  the  said  Francis  Buddie  and  George  Wade  or  the 

survivor  of  them,  or  the  heirs,  executors  or  administrators,  of 

such  survivor,  should  pay  and  divide  and  convey  the  whole  of 

the  residue  of  his  said  real  and  personal  estate  to  and  among  his 

said  relations  and  kindred  in  manner  aforesaid  within  fifteen 

years  next  after  his  decease ;  subjecting  nevertheless  a  sufficient 

part  thereof  to  the  security  of  an  annuity  of  10Z.  to  the  said 

Joseph  Stapley  and  *his  wife,  &nd  also  102.  a  year  secured  to       [  *50  ] 

him  by  his  bond. 

The  testator  died  in  1795.  Buddie  and  Wade  proved  the  will; 
took  possession  of  the  real  and  personal  estate ;  and  afterwards 
died :  Wade,  who  was  the  survivor,  having  by  his  will,  dated  the 
2nd  of  February,  1801,  devised  and  bequeathed  to  William  and 
Edward  Bray  all  the  real  estates  of  Sir  Charles  Booth,  and  all 
the  monies,  arising  therefrom,  and  all  the  personal  estate  of 
Sir  Charles  Booth,  to  hold  such  real  estate  to  William  and 
Edward  Bray,  their  heirs  and  assigns  for  ever,  and  such 
personal  estate  and  monies  to  them,  their  executors,  adminis- 
trators and  assigns,  upon  trust  for  the  purposes  in  the  will  of 
Sir  Charles  Booth  declared  concerning  the  same;  and  the 
testator  appointed  the  said  William  and  Edward  Bray  his 
executors  for  that  specific  purpose  only,  and  not  with  respect  to 
any  part  of  his  own  estate ;  appointing  his  wife  and  another 
person  executors  as  to  his  own  estates. 

The  bill  was  filed  by  a  person,  claiming  as  heir  at  law  and 
next  of  kin  of  Sir  Charles  Booth  at  the  time  of  his  death,  and  at 
the  deaths  of  Buddie  and  Wade,  prayed,  that  the  plaintiff  may 
be  declared  entitled  to  the  whole  residue  of  Sir  Charles  Booth's 
real  and  personal  estates,  &c. 

K  2 
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Cole  The  defendants  William  and  Edward  Bray  by  their  answer 


V. 


Wade.  submitted,  that  with  respect  to  such  parts  of  the  trusts  of  the 
will  of  Sir  Charles  Booth,  which  related  to  the  distribution  of 
his  residuary  personal  estate,  they,  as  executors,  appointed  by 
Wade  for  the  specific  purpose  of  carrying  into  execution  the 
trusts  of  the  will  of  Sir  Charles  Booth,  are  bound,  by  virtue 
of  that  will  to  carry  the  same  into  execution  in  the  same  manner 
[  *3i  ]  as  Wade,  as  such  surviving  *trustee,  would  have  been  bound  to 
do,  within  the  time,  specified  in  the  said  will,  if  he  had  lived. 
They  suggested,  that  in  consequence  of  inquiries,  made  by 
Buddie  and  Wade,  various  persons  had  put  in  claims  to  be 
considered  as  relations  and  kindred  of  Sir  Charles  Booth ;  and 
submitted,  that  an  inquiry  ought  to  be  directed  to  ascertain  the 
truth  and  extent  of  those  claims ;  in  order  that  the  defendants 
William  and  Edward  Bray  may  then  receive  the  directions  of 
the  Court  with  respect  to  the  manner,  in  which  they  ought  to 
execute  the  trusts  aforesaid,  and  farther  to  act  as  the  Court  shall 
direct. 

By  a  decree,  pronounced  at  the  Bolls,  in  August,  1803,  the 
will  of  Sir  Charles  Booth  was  established;  and  the  usual 
accounts  decreed ;  and  an  inquiry  was  directed,  who  was  the 
heir  at  law,  and  who  were  the  next  of  kin  and  other  relations  of 
the  testator,  living  at  the  time  of  his  death ;  and  whether  any  of 
such  next  of  kin  were  dead;  and,  if  dead,  who  were  their 
personal  representatives. 

In  December,  1803,  before  any  report,  the  plaintiff  died ;  and 
a  bill  of  revivor  was  filed  by  his  heirs  at  law  and  his  executors 
and  residuary  legatees. 

The  Master's  report  stated,  that  at  the  death  of  the  testator 
and  at  the  time,  when  the  decree  was  pronounced,  the  late 
plaintiff  John  Cole  was  the  heir  at  law ;  and  that  he,  and  other 
persons,  named  in  the  report,  were  the  second  cousins,  and  sole 
next  of  kin.  The  report  also  stated  the  claims  of  various 
persons,  as  relations  of  the  testator  at  the  time  of  his  death ;  to 
the  extent  of  seventh  cousins  once  removed. 

The    Solicitor  -  General,  t    Mr.    Ricliards,    Mr.    Tliomson, 

t  Sir  Samuel  Bomilly. 
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•    Mr.  Wetherell,  Mr.  Hall,  and,  Mr.  Raynzford,   for  the        cole 
personal  representatives  of  the  original  plaintiff,  and  the       wIde. 
other  next  of  kin  of  the  testator,  at  the  time  of  his  death 
according  to  the  Statute  of  Distributions.    Mr.  Hollist, 
and  Serjeant  Painter,  for  the  heirs  at  law : 

The  general  question  is,  whether  in  the  event,  that  has  hap- 
pened, this  residuary  estate  is  undisposed  of ;  or  is  subject  to 
the  trusts  of  the  will ;  t  and  the  points,  to  be  considered  for  the 
purpose  of  determining  that,  are,  first,  whether  the  discretion, 
given  by  the  testator  to  the  persons,  named  by  him,  is  confined 
to  them,  individually ;  or  can  be  exercised  by  other  persons, 
representing  them ;  and,  if  it  may,  whether  it  must  not  be 
executed  by  their  general  representatives,  real  or  personal,  not 
by  other  persons,  specially  appointed  by  them  for  the  execution 
of  that  particular  trust.    *    *    * 

Mr.  Alexander,  Mr.  Fonblanque,  and  Sir  Thomas  Turton,        [  37  ] 
Mr.  Bell,  and  Mr.  Courtenay,  Mr.   Hart,  Mr.  Trower, 
Mr.   Toller,  Mr.   Newbolt,   and  Mr.    Wingfield,  for  the 
defendants,  relations  beyond  the  limits  of  the  Statute 
of  Distributions,  and  William  and  Edward  Bray : 

*  *     The  material  question  is,  whether  these  two  defendants,        [  39  ] 
appointed  for  the  purpose  by  the  surviving  trustee,  have  now  a 
discretion  to  select  the  objects;  assuming,  that,  if  they  have, 

they  may  go  beyond  the  statute.    *    *    * 

The  Solicitor-General,l  in  reply :  [  40  j 

*  *     The  particular  confidence  of  the  testator  is  not  left  to        [  41  ] 
conjecture.     It  is  plain  from  the  nature  of  the  trust,  expressed 

in  the  clearest  terms:  to  ascertain,  not  only  the  nearest,  but 
also  the  most  deserving,  of  his  relations.  Can  he  be  understood 
as  intending  that  confidence  to  pass  to  persons,  perfect  strangerB 

t  In  the  present  state  of  the  law  followed  in  Brown  v.  Hujgs%  4  B.  B. 

it  is  thought  unnecessary  to  retain  323  (4  Ves.  708),  had  really  decided 

so  much  of  the  arguments  of  counsel  that  point  in  favour  of  the  will. — 

as  dealt  with  the  question  of  intes-  0.  A.  S. 

tacy,  since  the  case  of  Harding  v.  %  Sir  Samuel  Bomilly. 
Glyn,  1  Atk.  469  (see  4  B.  B.  334), 
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Cole        to  him ;  and  who  might  be  equally  strangers  to  those  in  whom 

wIpe.       h©  reposed  confidence.    *    *    * 

[  42  ]  If  these  defendants  had  the  capacity  of  executing  this  trust, 

they  have  renounced  it.  By  their  own  act  inducing  the  Court  to 
take  it  up  they  have  precluded  themselves  from  executing  the 
material  part  of  the  trust :  to  ascertain,  who  are  the  relations. 


1807.        The  Master  op  the  Bolls  : 

Avg.  11. 

The  question  in  this  cause  arises  upon  the  disposition,  made 

by  the  will  of  Sir  Charles  Booth,  of  the  residue  of  his  real  and 
personal  estate,  unto  and  amongst  such  of  his  relations  and 
kindred,  in  such  proportions,  manner,  and  form,  as  his  executors 
should  think  proper ;  recommending  and  advising  them  to  give 
the  greatest  share  and  proportion  thereof  unto  such  person  and 
persons,  who  in  their  opinion  and  judgment  should  appear  to 
them  to  be  his  nearest  relations,  and  the  most  deserving. 

[  43  ]  A  disposition  of  this  kind  contains  a  mixture  of  trust  and 

power.  The  trust  must  be  exercised  for  relations  and  kindred 
of  some  description  or  other.  The  power  of  selection  belongs 
to  those,  to  whom  the  testator  has  thought  fit  to  confide  it. 
Whether  there  is  any  person  now  entitled  to  exercise  this  power, 
is  the  principal  question :  but  a  trust  exists  equally,  in  which- 
ever way  that  question  may  be  determined.  If  there  is  any  per- 
son entitled  to  exercise  that  power,  the  trust  will  be  for  those  of 
the  relations  and  kindred,  whom  such  person  shall  select :  if  the 
power  is  extinct,  the  trust  is  for  those,  who  answer  the  descrip- 
tion of  relations  and  kindred  according  to  the  construction,  this 
Court  may  put  upon  these  words.  There  is  no  intestacy :  nor 
any  resulting  trust.  The  will  makes  a  complete  disposition  of 
all  the  real,  as  well  as  all  the  personal,  estate,  upon  a  trust,  to 
be  executed  in  one  or  other  of  the  modes  I  have  mentioned. 
The  question  is,  in  which  of  those  modes  the  trust  is  to  be 
executed. 

The  more  remote  relations,  conceiving,  that  it  is  only  by  the 
exercise  of  a  discretionary  power  that  they  can  take  any  part  of 
the  residue,  contend,  that  such  power  is  now  vested  in  the 
Messrs.  Bray.    Those,  who  answer  the  description  of  next  of 
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kin,  maintain  the  negative  of  that  proposition ;  contending,  that        Cole 
the  Court  must,  according  to  its  established  rules,  now  execute       wads. 
the  trust  exclusively  in  their  favour.     That  the  two  original 
trustees,  who  were  also  executors,  had  a  power  of  selection,  is 
not  attempted  to  be  denied:  but  they  are  both  dead.    Wade,  the 
survivor  of  them,  devised  and  bequeathed  all  Sir  Charles  Booth's 
estate,  real  and  personal,  to  the  Messrs.  Bray;  and  likewise 
appointed  them  to  be  his  *  (Wade's)  executors  for  that  special       [  ***  ] 
purpose,  and  not  with  respect  to  any  part  of  his  own  property. 

In  support  of  the  proposition,  that  the  power  passed  to  the 
Messrs.  Bray,  it  was  contended,  that,  independently  of  any  more 
particular  indication  of  intention,  a  power  of  this  kind  to 
trustees,  their  heirs,  executors,  and  administrators  is  not  con- 
fined to  the  trustees,  originally  so  nominated ;  but  passes  to  all, 
who  may  at  any  time  sustain  the  character.  To  that  position  I 
cannot  accede.  I  conceive,  that,  wherever  a  power  is  of  a  kind, 
that  indicates  a  personal  confidence,  it  must  primd  facie,  be 
understood  to  be  confined  to  the  individual,  to  whom  it  is  given ; 
and  will  not  except  by  express  words  pass  to  others,  to  whom  by 
legal  transmission  the  same  character  may  happen  to  belong. 
Of  this  the  case  of  Doyley  v.  The  Attorney-General^  is  a  strong 
instance.  There,  though  for  the  very  purpose  of  sustaining  and 
executing  the  trusts  of  the  will  the  trust  had  been  assigned  by 
the  direction  of  the  Court,  the  power  was  held  not  to  have  passed 
to  the  assignee  ;  though  there  was  no  doubt,  that  he  legally  sus- 
tained the  character  aB  completely,  as  if  he  had  been  at  first 
invested  with  it. 

In  the  case  of  Flanders  v.  Clarkl  the  executors  had  a  dis- 
cretionary power  as  to  the  time  of  payment.  Lord  Hardwicke, 
holding,  that  the  surviving  executor  might  execute  the  power, 
says,  "  If  that  surviving  executor  had  not  disposed  of  it,  it  would 
have  devolved  on  the  Court  to  have  done  it : "  not,  that  the 
power  would  have  gone  to  the  executor  of  the  survivor :  yet  in 
legal  consideration  the  executor  of  the  survivor  was  the  executor 
of  the  testatrix. 

There  is  a  case  in  Moor,§  in  which  one  of  the  Judges  seems  to        [  45  ] 

t  4  Yin.  485 ;  2  Eq.  Ca.  Ab.  191.  §  Moor,  61,  pi.  172. 

t  1  Ves.  Sen.  9. 
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Cole  have  thought,  that  a  power,  implying  personal  confidence,  would 
Wade.  n<>*  even  by  express  words  pass  to  executors  of  an  executor. 
Weston  says,  This  is  a  special  trust  and  confidence,  which  the 
testator  put  in  those,  to  whom  he  commits  the  sale:  but  he 
could  have  no  trust  or  confidence  in  those,  whom  he  did  not 
know ;  and  he  could  not  know,  what  persons  his  executors  would 
make  their  executors. 

The  other  Judges  however  differed  from  him  upon  this;  as 
the  power  was  expressly  given  to  the  executors  of  the  executor  ; 
though  all  concurred,  that  the  authority,  being  joint,  was  deter- 
mined by  the  death  of  one. 

In  this  case  the  power  not  only  implies  personal  confidence ; 
but  that  is  the  declared  ground,  upon  which  it  is  given ;  and 
therefore,  if  there  was  nothing  else  in  the  case  I  should  not  feel 
myself  entitled  to  construe  this  power  to  belong  to  any  trustees 
and  executors  but  the  two  individuals,  who  were  originally  so 
appointed.  But  it  is  then  said,  the  testator  has  in  express  words 
given  the  power,  not  only  to  the  original  trustees,  but  to  the 
heirs,  executors,  and  administrators,  of  the  survivor  of  them; 
and  certainly  nothing  can  be  more  express  than  the  declaration, 
that  every  thing,  relating  to  this  disposition,  as  well  who  are,  or 
are  not,  to  be  considered  as  relations  and  kindred,  and  the  pro- 
portions they  shall  take,  shall  be  entirely  in  the  discretion  of  his 
said  trustees,  and  the  heirs,  executors,  and  administrators,  of  the 
survivor.  Though  it  seems  very  incongruous  and  inconse- 
quential to  extend  to  unknown  and  unascertained  persons  the 
power,  which  personal  knowledge  and  confidence  had  induced 
[  *46  ]  the  testator  to  confide  to  his  original  trustees  and  executors,  *yet 
I  am  not  authorised  to  strike  these  words  out  of  the  will  upon 
the  supposition,  though  not  improbable,  that  they  were  intro- 
duced in  this  part  by  inadvertence  and  mistake.  I  do  not 
apprehend,  that  a  bequest,  actually  made,  or  a  power  given,  can 
be  controlled  by  the  reason  assigned.  The  assigned  reason  may 
aid  in  the  construction  of  doubtful  words ;  but  cannot  warrant 
the  rejection  of  words,  that  are  clear.  What  may  be  the  effect 
of  the  words  is  a  different  question.  Of  that,  it  seems  evident, 
the  testator  had  formed  no  distinct  conception. 

The  original  trustees  and  executors  were  the  same  persons. 
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All  the  real  and  personal  estate  is  vested  equally  in  them.  But  Cole 
the  heirs  and  executors  of  the  surviving  trustees  might  be  wade. 
different  persons :  yet  all  the  directions  about  the  distribution  of 
the  residue  proceed  upon  the  supposition,  that  the  same  persons 
are  to  select  the  objects,  and  settle  the  proportions,  in  which 
they  are  to  take.  But,  if  the  real  estate  is  to  go  to  one,  and  the 
personal  estate  to  another,  he  has  left  it  entirely  uncertain,  how 
the  power  is  to  be  executed.  It  is  however  said,  this  difficulty 
does  not  exist  in  the  case ;  as  the  Messrs.  Bray  unite  in  them- 
selves the  character  of  heirs  and  executors  of  the  surviving 
trustee.  The  question  then  is,  whether  the  description  of  heirs 
and  executors  does  belong  to  them.  That  they  are  not  the  heirs 
of  Wade  is  admitted  :  but  it  is  said,  the  words  are  to  be  under- 
stood in  the  same  sense  as  in  the  limitation  of  an  estate ;  and 
import,  that  the  person,  taking  the  trust-estate,  shall  also 
exercise  the  discretionary  power.  The  testator  has  not  said  so ; 
and  that  could  not  be  what  he  meant.  By  so  limiting  the  pro- 
perty he  put  it  in  the  power  of  the  trustee  to  pass  it  by  devise,  or 
in  any  other  manner,  in  which  real  estate  could  be  conveyed : 
but  he  could  not  mean,  that  whatever  would  be  an  alienation  of 
the  estate  should  be  a  transfer  of  the  power.  In  the  execution 
*of  the  trust  they  might  have  occasion  to  sell  the  whole  estate  :  [  *47  ] 
but  would  the  power  pass  from  them ;  and  go  to  the  vendee  ? 
Will  it  do  to  qualify  the  proposition :  to  say,  the  power  shall 
pass  with  the  trust  ?  The  case  of  DoyUy  v.  The  Attorney-General^ 
is  in  direct  opposition  to  that;  for  the  estate,  with  the  trust 
attached  to  it,  was  in  the  new  trustee,  appointed  by  the  Court ; 
yet  the  power  was  held  extinct ;  though  given  precisely  in  the 
words  of  this  will.  The  power  is  not  appendant  to  the  estate : 
by  itself  it  is  incapable  of  alienation ;  and  it  is  only  quasi 
persona  designate  that  it  can  go  to  the  heir.  The  Messrs.  Bray 
do  not  answer  that  description.  The  power  therefore  is  not 
vested  in  them.  Whether  in  any  sense  they  can  answer  the 
description  of  executors  of  Wade,  with  whose  own  property  they 
are  not  to  intermeddle,  it  is  not  material  to  determine ;  for  by 
themselves  the  executors  could  not  exercise  any  portion  of  the 
power.     In  the  case  of  Doyley  v.  The  Attorney-General  it  appears 

t  4  Vin.  485 ;  2  Eq.  Oa.  Ab.  194. 
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by  the  Register's  book,  that  Mrs.  Turner  submitted,  "  that  she, 
as  executrix  of  Turner,  had  a  right  to  dispose  of  Wilson's  real 
and  personal  estate  to  the  relations  of  his  mother,  and  in 
charitable  uses :  "  but  no  regard  was  paid  to  that  claim. 

Therefore  this  power  of  selection  and  apportionment  cannot 
now  be  executed ;  and  the  residuary  estate  of  Sir  Charles  Booth 
is  to  be  considered  as  devised  in  trust  for  the  relations  and 
kindred  of  the  testator.  It  is  now  settled,  that,  whatever 
latitude  might  be  taken  by  a  party,  having  a  discretionary 
power,  the  Court,  executing  such  a  trust,  is  confined  to  the  next 
of  kin  within  the  Statute  of  Distribution ;  any  deviation  there 
may  have  been  from  that  rule  in  particular  cases  has  depended 
upon  circumstances,  that  do  not  occur  in  this :  and,  as  the  dis- 
tribution *of  the  residue  is  not  suspended  by  the  existence  of 
any  preceding  estate  for  life,  those,  who  are  to  take,  are  Buch  as 
answered  the  description  of  next  of  kin  at  the  testator's  death. 

[Note. — On  appeal  by  the  heirs  at  law  (reported  at  19  Ves.  423 
under  the  name  of  Waiter  v.  Maunde)  Lord  Eldon  affirmed  the 
above  decision  and  held  that  so  much  of  the  real  estate  as 
remained  unconverted  under  the  will  devolved  thereunder  upon 
the  relations  (i.e.  next  of  kin),  as  land  and  he  directed  that  the 
costs  should  be  apportioned  as  between  the  real  and  personal 
estates.  The  decision  on  these  further  points  will  be  found  in  a 
later  volume  of  the  Revised  Reports. — 0.  A.  S  J 


1808. 
Aov.  16,  17. 

1809. 

March  24. 

April  27. 

May  1. 

Eldon,  L.C. 
[49] 

[•50] 


PEACOCK  v.  PEACOCKf 

(16  Vesey,  49—58.) 

A  partnership  without  any  provision  as  to  its  duration  may  be  deter- 
mined without  previous  notice. 

In  a  partnership  without  any  stipulation  as  to  the  proportions  the 
partners  are  entitled  in  equal  moieties. 

A  motion  was  made  by  the  plaintiff,  that  the  defendants  Lewis 
Peacock  and  Thomson  may  be  restrained  from  receiving  the 
outstanding  debts,  belonging  *to  the  partnership  of  the  plaintiff 

t  See  now  the  Partnership  Act,  notice,  and  see  s.  24  (1)  as  to  the 
1890,  s.  32(c),  as  to  the  determination  equal  division  of  profits  between 
of   a  partnership  without  previous     partners. — 0.  A.  S. 
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and  the  defendant  Peacock ;  that  a  receiver  may  be  appointed  ;  Peacock 
that  the  defendant  Thomson  may  be  restrained  from  interfering  peacock. 
in  the  conduct  of  the  business  of  the  said  partnership ;  that  both 
defendants  may  be  restrained  from  preventing  the  plaintiff 
returning  to  the  house,  where  the  business  was  carried  on,  and 
preventing  or  molesting  the  plaintiff  in  conducting  it ;  and  for  a 
production  of  the  books,  &c. 

The  bill  represented,  that  the  defendant  Peacock  had  verbally 
agreed  to  take  into  partnership  with  him  in  his  business  of  law- 
stationer  the  plaintiff,  his  son :  to  be  entitled  in  equal  moieties, 
from  the  1st  of  October,  1803.  Disputes  arising  between  them, 
the  plaintiff  was  compelled  to  quit  the  defendant's  house,  where 
the  business  was  carried  on ;  and  the  defendant  Peacock 
afterwards  took  the  defendant  Thomson  into  partnership  with 
him. 

The  defendant  Peacock  by  his  answer  denied  the  agreement  to 
admit  the  plaintiff  into  partnership. 

Sir  Samuel  Romilly,   and  Mr.  Leach,   for    the    plaintiff: 
Mr.  Hart,  and  Mr.  Heald,  for  the  defendant. 

The  Lord  Chancellor:  1S08. 

Nov.  17. 

Under  the  circumstances  of  this  case  it  is  clear,  that  this  — 
Court  cannot  prevent  the  defendant  from  forthwith  dissolving 
this  partnership.  As  it  is  a  partnership  without  any  agreement 
for  continuance,  it  may  be  dissolved  at  any  time;  subject  to 
the  proper  accounts.  The  plaintiff  also  cannot  make  out,  that 
the  house  has  been  so  thrown  into  the  partnership,  that  the 
defendant  cannot  consider  it  his  own,  and  under  the  circum- 
stances there  is  no  pretence  *for  representing  it  as  part  of  the  [  *5i  ] 
partnership  property. 

(Having  considered  a  point  of  practice  His  Lordship  con- 
tinued :) 

*    *     Taking  it  to  be  clear  at  thfs  moment,  that  this  was  a        [  52  ] 
beneficial  partnership,  the  plaintiff  having  a  title  to  a  certain, 
definable,  aliquot  part  of  the  profits,  could  at  the  hearing  have 
no  more  than  an  account  of  the  profits  at  the  period  of  dissolu- 
tion ;  taking  care,  that  what  business  is  now  in  execution  shall 
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be  considered  as  part  of  the  partnership;  and  that  the  debts 
shall  be  paid.  At  some  period  such  an  account  must  be  taken ; 
and  with  a  view  to  it  the  plaintiff  is  entitled  to  an  investigation 
before  a  jury,  in  an  issue,  to  ascertain,  whether  he  is  entitled, 
and  in  what  share  and  amount,  to  the  profits  of  this  partner- 
ship.   *    *    * 

An  issue  was  accordingly  directed ;  and  the  verdict  established, 
that  the  plaintiff  was  a  partner,  entitled  to  one-fourth  of  the 
profits.  The  motion  was  renewed :  the  defendant  having,  after 
the  verdict,  by  a  notice  in  writing  to  the  plaintiff,  dated  the  11th 
of  March,  1809,  reciting  the  effect  of  the  verdict,  declared  that 
the  said  partnership  is  and  shall  be  "  dissolved  upon  this  day." 


[64] 


Sir  Samuel  Romilly  and  Mr.  Leach,  in  support  of    the 
motion.     *    *    * 

Mr.  Hart  and  Mr  Heald,  for  the  defendant. 


[55] 


March  29. 


[•56] 


Sir  Samuel  Romilly,  in  reply.     *     *     * 

The  Lord  Chancellor: 

The  difficulty,  which  struck  me,  when  this  motion  was 
originally  made,  and  which  still  continues,  is  of  this  nature. 
The  father  employed  his  son  in  his  business ;  and,  as  is  frequently 
done  by  a  father,  meaning  to  introduce  his  son,  the  business 
was  carried  on  in  the  name  of  *"  Peacock  and  Go."  It  appeared 
to  me,  that  the  son,  insisting,  that  he  had  a  beneficial  interest, 
must  be  entitled  to  an  equal  moiety,  or  to  nothing;  that,  as  no 
distinct  share  was  ascertained  by  force  of  any  express  contract 
between  them,  they  must  of  necessity  be  equal  partners,  if 
partners  in  any  thing.  In  that  view  the  result  of  the  issue, 
that  was  directed,  appears  to  be  extraordinary.  The  proposition 
being,  that  the  son  was  interested  in  some  share,  not  exceeding  a 
moiety,  the  jury  in  some  way  upon  the  footing  of  quantum  meruit 
held  him  entitled  to  a  quarter.  I  have  no  conception,  how  that 
principle  can  be  applied  to  a  partnership.  The  parties  however 
consider  themselves  bound  by  that  verdict. 


T0L.  X,] 


1809.    CH.    16  VESEY,  56—58. 


141 


[Upon  the  question  of  notice  to  determine  the  partnership 
His  Lordship  said :] 

I  have  therefore  always  understood  the  rule  to  be,  that  in  the 
absence  of  express  contract  the  partnership  may  be  determined, 
when  either  party  thinks  proper :  but  not  in  this  sense ;  that 
there  is  an  end  of  the  whole  concern.  All  the  subsisting  engage- 
ments must  be  wound  up  :  for  that  purpose  they  remain  with  a 
joint  interest:  but  they  cannot  enter  into  new  engagements. 
This  being  the  impression  upon  my  mind,  I  had  some  appre- 
hension from  the  turn  of  the  discussion  here,  that  some  different 
doctrine  might  have  fallen  from  the  Court  at  Guildhall:  but 
upon  inquiry  from  the  Lord  Chief  Justice  as  to  his  conception 
of  the  rule,  I  have  no  reason  to  believe,  that  if  this  notice  had 
been  given  before  the  trial,  the  jury  would  not  have  been  directed 
to  find,  that  the  partnership  was  by  the  delivery  of  that  paper 
dissolved.  My  opinion  however  being  such  as  1  have  stated,  I 
can  do  no  more  in  this  unhappy  case  than  restrain  each  party 
from  receiving  the  effects  of  that  partnership,  determined  at  the 
date  of  that  paper,  and  appoint  a  receiver  of  the  "outstanding 
estate.  This  has  so  entirely  altered  the  views  of  both  the 
parties,  that  it  is  better  that  any  farther  proposition  should  be 
the  subject  of  another  motion. 

[The  further  continuance  of  the  litigation  was  subsequently 
compromised.] 


Peacock 

v. 
Peacock. 

[57] 
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TWOKT  v.  TWOET.f 

(16  Vesey,  128—132.) 


1809. 
May  19,  31. 


Injunction  against  waste  between  tenants  in  common,  on  the  ground,    Eldon,  L.C. 
that  one  was  occupying  tenant  to  the  other :  otherwise  not,  except  as  to         r  128  1 
destruction. 

Equitable  waste  by  cutting  trees,  planted  for  ornament. 

A  motion  was  made  for  an  injunction  against  committing 
waste  by  cutting  timber  and  ploughing  ancient  meadow. 

The  bill,  which  also  prayed  a  partition,  stated,  that  the 
plaintiff  and  his  father  and  brother,  the  two  defendants  John 

t  Job  v.  Potion  (1875)  L.  E.  20  Eq.  84,  44  L.  J.  Ch.  262, 32  L.  T.  N.  S.  110. 
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Twobt  Twort  the  elder,  and  John  Twort  the  younger,  were  entitled  as 
Twobt.  tenants  in  common  under  a  will :  the  plaintiff  being  tenant  in  fee 
of  one-fourth ;  and  entitled  to  another  fourth  in  remainder, 
immediately  expectant  on  the  death  of  his  father ;  who  was  in 
possession  of  all  the  premises  with  the  privity  and  consent  of  the 
plaintiff  and  the  other  defendant ;  as  to  the  fourth,  of  which  the 
plaintiff  was  actually  seised  in  fee,  as  tenant  under  the  plaintiff 
by  a  subsisting  agreement  or  understanding  between  them  ;  by 
which  the  father  was  to  pay,  and  from  the  death  of  the  testator 
in  October,  1806,  did  pay,  for  that  fourth  a  yearly  rent  of 
12Z.  10*. 

The  Lord  Chancellor  referred  to  the  case  of  Goodivin  v. 
Spray ;  t  where  an  injunction  against  cutting  timber,  between 
tenants  in  common  in  fee,  was  refused  by  Lord  Thurlow  ;  and 
said,  there  were  subsequent  cases :  taking  this  distinction ;  that, 
if  one  tenant  in  common  is  doing  merely  what  any  other  owner 
of  land  might  do,  the  other  cannot  have  an  injunction  merely  on 
the  ground,  that  he  does  not  choose  to  do  so :  but,  if  it  amounts 
to  destruction,  the  Court  will  interpose. 

[  «129  ]  Mr.  Richards,  against  the  motion,  mentioned  Smailman  *v. 

Onions  I  where  the  injunction  was  granted  on  the  special  ground 
of  insolvency. 

Mr.  Hart  and  Mr.  Hall,  in  support  of  the  motion,  said,  as 
to  the  meadow,  it  was  clear,  that  the  Court  will  interfere  to 
prevent  that  species  of  waste  pending  the  proceeding  for  a 
partition.  The  other  object  of  the  motion,  though  more  doubt- 
ful, may  be  sustained  upon  the  statutes  of  Gloucester  §  and  of 
Westminster  2.|| 

The  Lord  Chancellor: 

My  opinion  at  present  is,  that,  if  one  tenant  in  common  thinks 
proper  by  agreement  with  the  other  to  hold  the  premises  as  an 
occupying  tenant,  the  effect  of  that  contract  being  to  exclude  the 

t  2  Dick.  667.  §  Stat.  6  Edw.  I.  c.  5. 

t  3  Br.  C.  C.  620.  ||  Stat.  13  Edw.  I.  c.  22. 
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other  from  entry  for  any  purpose,  the  tenant  thereby  has  pro-  Twort 
hibited  any  act  by  himself  but  such  as  an  occupying  tenant  may  twobt. 
do.  I  shall  therefore  grant  an  injunction  as  to  the  meadow 
land ;  but  not  as  to  the  other  object ;  unless  upon  looking  into 
the  authorities  I  can  see  a  ground  for  it  in  the  old  statutes, 
that  have  been  mentioned.  I  think,  I  have  refused  injunctions 
between  tenants  in  common,  except  in  special  cases,  t 

The  motion  was  renewed  as  to  the  timber.  May  31. 

Mr.  Hart  and  Mr.  Hall,  in  support  of  the  motion : 

If  this  had  been,  not  a  mere  agreement,  but  a  lease  at  common 
law,  the  plaintiff  would  have  been  entitled  *to  the  writ  of  [*130] 
estrepement ;  and  this  Court  has  gone  far  beyond  the  law ;  to 
an  extent,  not  to  be  justified,  if  it  is  not  to  be  followed  up  in  this 
instance.  Lord  Coke  t  in  his  commentary  on  those  statutes, 
giving  the  writ  of  estrepement  in  every  case  of  waste,  most  ably 
explains  the  learning  and  the  reasons  of  it.  Those  statutes  have 
the  word  "  Boscum." 

The  Lord  Chancellor: 

I  have  had  occasion  to  express  my  surprise,  that  this  Court 
did  not  formerly  enjoin  in  the  case  of  trespass ;  where  there  was 
no  intermediate  protection ;  as  against  waste ;  and  therefore 
more  reason  for  interfering  to  prevent  irremediable  mischief: 
yet  Lord  Thurlow  long  refused  an  injunction  against  trespass  ; 
and,  where  a  mine,  under  one  field,  demised  to  the  defendant, 
extended  also  under  another  field,  belonging  to  the  landlord,  but 
not  comprised  in  the  lease,  had  great  difficulty  in  granting  the 
injunction  except  as  to  the  former ;  in  which  there  was  privity 
of  estate.  It  appeared  to  me,  that  it  should  have  gone  to 
both ;  and,  where  the  effect  was  irremediable  mischief,  I  have 
ventured  to  do  it :  but  I  do  not  know  an  instance,  where  the 
Court  has  interfered  between  tenants  in  common. 

For  the  motion : 

The  case   in   Moor  §   is   this  precise  case :   one  tenant   in 

t  Hole  v.  Thomas,  6B.B.  195  (7         t  2  Inst.  299,  403. 
Yes.  669).  §  Moor,  71,  pi.  194. 
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Twobt  common  lessee  for  years  under  the  other ;  and  it  was  held  by 
Twobt.  Dyer  and  Weston,  that,  where  there  are  two  tenants  in  common, 
and  one  leased  for  years  to  the  other,  who  commits  waste,  he 
[  *131  ]  shall  be  punished ;  and  the  lessor  *shall  recover  a  moiety  of 
the  place  wasted.  That  is  a  clear  authority  for  the  writ  o 
estrepement  and  thd  action  of  waste  between  these  parties ;  and 
this  Court  has  a  concurrent  jurisdiction,  by  injunction;  as  in 
many  other  instances  of  an  equitable  proceeding,  founded  in  a 
legal  right ;  not  contravening,  but  in  conformity  to,  that  right ; 
and  advancing  the  remedy.  This  also  is  the  case  of  landlord 
and  tenant :  the  contract  between  them  preventing  an  entry. 
There  is  a  late  instance  of  such  an  injunction  granted  by  the 
Court  of  Exchequer. 

The  Lord  Chancellor: 

I  am  much  struck  with  the  circumstance,  that  my  experience 
in  this  Court  does  not  furnish  me  with  a  single  instance  of  an 
injunction  between  tenants  in  common  or  co-parceners ;  and,  if 
from  that  I  could  undertake  to  say,  the  Court  has  never  granted 
an  injunction  in  such  a  case,  there  would  be  very  strong  negative 
evidence,  that  this  Court  has  not  thought  it  right  to  follow 
by  analogy  from  time  to  time  the  common  and  statute  law  upon 
waste,  as  between  persons,  standing  in  those  relations.  I  am 
also  positively  certain,  that  this  motion  has  been  made,  and 
refused  occasionally ;  and  have  a  strong  recollection,  that  I  have 
myself  refused  to  grant  an  injunction  between  tenants  in 
common.!  Where  a  case  of  positive  and  actual  destruction 
appeared,  I  granted  an  injunction ;  as  that  was  not  the  legiti- 
mate exercise  of  the  enjoyment,  arising  out  of  the  nature  of  the 
party's  title  to  that,  which  belonged  to  him  and  the  other  party. 
With  so  much  negative  and  positive  evidence  there  is  this  farther 
circumstance;  that  applications  between  joint  tenants  and 
tenants  in  common  for  injunctions  against  committing  what 
would  be  waste  between  landlord  and  tenant  are  extremely  rare  : 
[  *132  ]  yet  there  can  be  no  doubt,  that  such  *a  case  frequently  occurs  in 
fact ;  as  a  person  in  that  relation  is  much  more  likely  to  take 
that  liberty  than  a  common  tenant.    Another  observation  is,  that 

t  Hole  v.  Thomas,  6  B.  B.  195,  7  Yes.  689. 
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the  Court,  interfering  on  the  ground  of  waste,  must  proceed  to  Twobt 
apply  the  principle  throughout ;  to  grant  the  whole  equitable  Twobt. 
relief :  for  instance,  to  prevent  felling  trees,  planted  for  orna- 
ment. Consider  the  consequence  of  that.  It  would  be  a  strong 
proposition,  that  a  tree,  planted  for  ornament,  the  effect  depend- 
ing upon  the  difference  of  taste,  shall  not  be  removed  by  a 
person,  having  such  an  interest :  yet  this  Court,  if  it  touches  the 
subject,  must  go  to  that  extent.  I  have  therefore  considerable 
difficulty  in  making  a  precedent,  that  is  quite  original. 

There  is  in  this  case  a  specialty,  upon  which  I  prevented  the 
defendant  from  ploughing  up  meadow ;  that  one  of  these  tenants 
in  common  became  the  occupying  tenant  of  the  other :  by  that 
contract  engaging  as  to  one  moiety  to  treat  the  land,  as  an 
occupying  tenant  should  treat  it.  If  the  result  of  that  voluntary 
obligation  on  his  part  is,  that  he  cannot  deal  with  his  own  moiety, 
as  he  might,  if  he  had  not  incurred  that  obligation,  the  question 
is,  whether  he  must  not  get  rid  of  that  relation,  so  voluntarily 
contracted,  before  he  can  exercise  that  original  power,  which  he 
had,  before  he  entered  into  that  contract.  On  that  ground  I 
shall  grant  the  injunction ;  stating  expressly  in  the  order,  that 
he  is  occupying  tenant  to  the  plaintiff;  and  restraining  him  from 
committing  any  waste  upon  the  premises,  which  he  holds  as 
such  occupying  tenant.  That  is  a  safe  principle  ;  which  by  its 
necessary  operation  will  prevent  his  committing  any  waste. 
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1809-  HALLIFAX  v.  WILSON,  t 

July  6,  7.  ■ 

(16  Vesey,  168—173.) 

Roll*  Court, 

Grant  H  R.  Trust  by  will,  subject  to  an  interest  for  life,  to  pay  and  transfer  to 

the  testator's  nephew  and  nieces,  equally  at  twenty-one ;  with  survivor- 

*-        J  ship  in  case  any  should  die,  before  his  or  their  shares  should  become 

payable ;  and  a  limitation  over,  in  case  all  should  die,  &c. 

Vested  interest  at  the  age  of  twenty-one,  before  the  death  of  the 

tenant  for  life. 

The  rule  of  construction  adopted  in  Emperor  v.  Rolfe  (see  post,  p.  147) 

is  applicable  to  wills.} 

William  Hodgson  by  his  will,  dated  the  21st  of  April,  1796, 
gave  to  his  friends  Thomas  and  Joseph  Wilson  all  his  estate  and 
effects  of  what  nature  or  kind  soever  or  wheresoever,  which  he 
should  die  possessed  of  or  entitled  unto,  to  hold  unto  them,  their 
heirs,  executors,   administrators,  and  assigns,  upon  trust  that 
they  should  with  all  convenient  speed  collect  the  debts,  due  to 
him ;  and,  after  paying  his  just  debts  and  funeral  expenses,  and 
the  legacies,  hereinafter  mentioned,  which  he  directed  to  be  in 
the  first  place  paid  and  satisfied,  that  they  should  lay  out  and 
invest  the  clear  surplus  of  the  money  so  to  be  collected  in  and 
upon  real  securities  in  the  public  funds ;  in  trust  to  pay  the 
[•169]      interest,   dividends,   and  proceeds  *thereof    unto    his    mother 
Bebecca  Hodgson  during  her  life;   and  from  and  immediately 
after  the  death  of  his  said  mother  in  trust  to  pay  and  transfer 
the  said  trust  monies  unto  and  among  his  nephew  and  nieces, 
Barbara,  Thomas,  and  Margaret,  Hodgson,  share    and    share 
alike :  the  respective  shares  of  his  said  nephew  and  nieces  with 
all  accumulating  interest  thereof,  if  any,  to  be  paid  or  trans- 
ferred to  them  respectively  at  their  respective  ages  of  twenty-one 
years ;  and  in  case  any  of  his  said  nephew  and  nieces  should 
happen  to  die,  before  his  or  their  share  or  shares  respectively  of 
in  and  to  the  said  trust  monies  and  trust  premises  should  become 
payable,  then  he  directed  that  the  share  or  shares  of  him  her  or 
them  so  dying  should  go  or  be  paid  to  the  survivors  or  survivor 
in  equal  shares  and  proportions ;  and  if  but  one  Burvivor  then  to 
such  only  survivor  as  and  to  be  paid  at  such  times  and  in  such 

t  Partridge  v.  BaylU  (1881)  17  Ch.  (1888)  38  Ch.  D.  183,  aff.  39  Ch.  D. 

D.  835 ;  In  re  Knowlea  (1882)  21  Ch.  426,  57  L.  J.  Oh.  1007,  58  L.  T.  614, 

D.  806.  and  the  cases  there  referred  to. — 

\  On  this  point  see  In  re  ffamber  0.  A.  S. 
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manner  as  their  original  shares  respectively  of  or  in  the  said    Halufax 

trust  monies  were  so  directed  to  be  paid,  as  aforesaid ;  and  in      Wilson. 

case  of  the  death  of  all  his  said  nephew  and  nieces  before  the  said 

trust  monies  should  become  payable  by  virtue  of  his  said  will,  then 

he  gave  and  bequeathed  the  said  trust  monies  and  trust  premises 

to  the  said  Thomas  and  Joseph  Wilson,  their  heirs,  executors, 

«tc.  share  and  share  alike ;  and  appointed  them  joint  .executors. 

The  testator  died  soon  afterwards.  Joseph  Wilson  died  after 
the  death  of  the  testator.  Thomas  Hodgson,  the  testator's 
nephew,  died  on  the  9th  of  December,  1807,  in  the  lifetime  of 
the  testator's  mother ;  and  having  attained  the  age  of  twenty- 
one.  Margaret  Hodgson  married ;  and  died  under  the  age  of 
twenty-one.  Kebecca  Hodgson,  the  testator's  mother,  died  in 
1807.  Barbara  Hallifax,  late  Hodgson,  attained  the  age  of 
twenty-one  in  1800;  and  the  bill  was  filed  by  her  and  her 
husband ;  praying  a  transfer  and  payment. 

The  defendant,  the  administratrix  of  Thomas  Hodgson,  claimed       1 17°  ] 
his  share,  as  a  vested  interest  in  him  at  the  age  of  twenty-one. 

Sir  Samuel  Romilly  and  Mr.  Wetherell,  for  the  plaintiffs,  con- 
tended, that  the  construction,  adopted  in  the  cases,  Emperor  v. 
llolfe,\  and  Cholmondeley  v.  Meyrick,l  followed  by  the  late  cases, 
Hope  v.  Lord  Clifden,§  and  Schenck  v.  Leigh, ||  upon  a  limitation 
over  in  case  of  death,  before  a  portion  shall  become  payable,  as 
not  preventing  the  interest  from  vesting,  is  confined  to  portions, 
strictly  speaking,  by  deed ;  and  has  not  been  extended  to  a  will ; 
that  construction  depending  upon  circumstances,  not  applicable 
to  a  will ;  as  the  parental  obligation  to  provide  for  children.  In 
a  will  the  word  must  have  its  usual  signification. 

Mr.  Richards  and  Mr.  Daniel,  for  the  defendant,  insisted, 
that  the  construction  of  the  word  "payable,"  established  by 
those  authorities,  must  prevail  in  every  case  of  a  provision  by 
way  of  portion,  in  whatever  manner :  the  limitation  as  to  the 
time  of  payment  applying  to  the  circumstances  of  the  fund,  not 
to  the  capacity  of  the  person  to  take  the  portion. 

t  1  Ves.  Sen.  208.  II  7  B.  B.  198  (9  Ves.  300) ;  Powis 

X  3  Br.  C.  C.  253,  n. ;  see  5  B. B.  370.      v.  Burdett,  7  B.  B.  259  (9  Ves.  428) ; 
5  5  B.  B.  364  (6  Ves.  499).  King  v.  Hake,  7  B.  B.  266  (9  Ves.  438). 
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Hallifax     The  Master  of  the  Bolls: 

Wilson.  Tjje  oniy  qUestion  in  this  cause  is,  what  is  the  event,  upon 

Jnl* 7*  which  the  shares  of  the  nephew  and  nieces  are  to  go  over : 
whether  only  the  death  of  either  of  them  under  the  age  of 
twenty-one ;  or  their  deaths  either  under  that  age,  or  before  that 

[  *171  3  of  the  testator's  mother :  *in  other  words,  whether,  in  order  to 
acquire  a  vested  interest,  it  was  necessary,  that  a  nephew  or 
niece  should  both  survive  the  testator's  mother,  and  attain  the 
age  of  twenty-one.  If  no  bequest  over  had  been  introduced,  they 
would  have  clear  vested  interests  at  the  age  of  twenty-one ; 
whether  they  survived  the  testator's  mother,  or  not.  The  whole 
residue  is  given  to  trustees,  upon  trust  to  pay  the  interest  to  the 
testator's  mother  during  her  life ;  and  after  her  death  to  divide 
the  principal  among  the  nephew  and  nieces  of  the  testator,  share 
and  share  alike.  Upon  the  authority  of  a  great  number  of  cases 
that  would  be  in  the  nature  of  a  vested  remainder  after  an  estate 
for  life.  In  the  case  of  Roebuck  v.  Dean,\  where  the  trust  was  to 
pay  the  dividends  of  stock  to  the  testatrix's  niece  for  life,  and 
after  her  death  to  divide  the  capital  among  the  brother  and 
sisters  of  the  testatrix ;  and  in  like  manner  to  the  survivors  or 
survivor  of  them,  it  was  held,  that,  notwithstanding  the  last 
words,  the  shares  of  those,  who  died  in  the  life  of  the  niece 
passed  to  their  representatives. 

The  bequest  in  this  case  being  absolute  in  the  first  instance,  and 
not  depending  upon  the  contingency  of  surviving  the  testators's- 
mother,  the  question  is,  whether  it  is  qualified  by  the  subsequent 
words  ;  and  made  to  depend  upon  that  contingency.  The  intro- 
duction of  a  period  of  payment,  by  itself,  would  have  had  no 
effect  upon  the  right.  A  trust  being  already  declared  for 
the  benefit  of  the  nephew  and  nieces,  those  additional  words 
would  only  postpone  the  payment :  but  then  the  testator  does  not 
mean,  that  any  nephew  or  niece,  who  should  die  under  the  age 
of  twenty-one,  should  take  a  vested  interest ;  and  my  opinion  is, 
that  all  he  intended  by  the  subsequent  words  was  to  give  to  those, 
who  should  attain  the  age  of  twenty-one,  the  shares  of  those, 

f  *172  J  who  should  *die  under  that  age.  He  has  however  used  the  word 
"  payable  " :   a  word  of  ambiguous  import :  in  one  sense,  and 

t  4  Br.  C.  C.  403. 
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with  reference  to  the  capacity  of  the  persons  to  take,  he  had  just  Hallifax 
before  declared,  that  the  age  of  twenty-one  was  the  period,  at  Wilson. 
which  their  shares  were  to  be  payable :  in  another  sense,  with 
reference  to  the  interest  of  the  tenant  for  life,  they  could  not  be 
payable  until  her  death  :  but  then  it  is  with  the  direction  to  pay 
at  the  age  of  twenty-one  that  the  bequest  over  is  immediately 
connected ;  and  it  is  to  that  period  of  payment,  as  it  seems  to 
me,  that  the  subsequent  words  are  most  naturally  to  be  referred. 
The  declaration,  that  the  shares  should  be  paid  at  the  age  of 
twenty-one,  naturally  led  the  testator  to  consider,  what  was  to 
becomes  of  the  shares  of  those,  who  should  not  live  to  attain  that 
age ;  and  then  he  adds  the  direction,  that  the  shares  should  go 
over.  I  think,  it  is  no  strain  to  understand  him  as  adverting 
merely  to  the  age  of  twenty-one,  which  he  had  just  before  ap- 
pointed as  the  period  of  payment. 

For  this  construction  it  does  not  appear  to  me  to  be  necessary 
to  resort  to  the  authority  of  the  cases,  that  have  been  alluded  to 
in  the  argument ;  though  unquestionably  the  reasoning,  upon 
which  those  cases  proceed,  must  be  just  as  applicable  to  wills 
as  to  settlements :  supposing  the  object  to  be  similar.  Here  the 
object  was  not  strictly  to  make  a  provision  for  children :  but  the 
testator,  not  having  any  of  his  own,  destines  the  whole  of  his 
fortune  to  his  nephew  and  nieces ;  and  it  is  ultimately  given  over 
to  persons,  who  are  not  related  to  him.  However  in  the  cases 
referred  to  the  difficulty  did  not  merely  consist  in  finding  a 
restricted  meaning  for  the  word  "payable,"  though  it  was 
necessary  in  most  of  them  so  to  do,  but  it  getting  the  better  of 
other  words;  which  seemed  almost  expressly  to  postpone  the 
vesting  until  after  the  death  of  the  parent.  Whereas  here  the 
whole  turns  *upon  the  meaning  of  the  word  "  payable."  There  [  *173  ] 
is  no  other  difficulty :  that  word  is  determined  in  almost  all  those 
cases  to  be  capable  of  a  double  construction;  and  the  construction, 
which  I  am  inclined  to  put  upon  it,  is  that,  which  seems  to  me 
to  be  most  consistent  with  the  testator's  intention. 

The  plaintiffs  therefore  have  no  claim  to  the  share  of  Thomas 
Hodgson  ;  as  he  attained  the  age  of  twenty-one.  t 

t  This  decree  was  affirmed  by  the  Lord  Chancellor,  on  appeal,  on  the 
6th  of  March,  1812.       . 
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"•»■  BURGES  v.  LAMB. 

MMlC2'  (16  Vesey,  174-188.) 

„  Residue  bequeathed  in  trust  to  be  laid  out  in  real  estates,  to  be  settled 

'  to  the  same  uses  as  estates  devised  to  the  trustees  for  life  successively 

f-        J  without  impeachment  of  waste :  with  various  limitations  in  strict  settle- 

ment :  all  the  estates  for  life  being  without  impeachment  of  waste ;  and 
the  ultimate  remainder  in  fee.  The  trustees  having  laid  out  part  of  the 
fund  in  an  estate  with  a  considerable  quantity  of  timber  upon  it,  taking 
that  to  be  a  sound  exercise  of  discretion,  the  first  tenant  for  life  cannot 
cut  tho  whole. 

Equitable  waste  has  not  been  extended  beyond  trees  planted  or 
growing  for  ornament,  as  in  avenues  or  vistas,  to  timber  merely  orna- 
mental :  viz.  an  extensive  wood. 

A  tenant  for  life  without  impeachment  of  waste  may  cut  timber 
generally,  in  a  husband-like  manner,  independent  of  the  effect  upon  the 
beauty  of  the  place,  except  equitable  waste. 

John  Lamb,  by  his  will,  dated  the  19th  of  June,  1794,  devised 
and  bequeathed  several  estates,  particularly  described,  and  all 
other  his  freehold  and  copyhold  estates  whatsoever  and  where- 
[  *175  ]  soever,  to  the  use  of  the  *defendant  Thomas  Henry  Lamb,  for 
and  during  the  term  of  his  natural  life,  without  impeachment  of 
or  for  any  manner  of  waste  ;  with  remainder  to  trustees  to  pre- 
serve contingent  remainders :  remainder  to  the  first  and  other 
sons  of  Thomas  Henry  Lamb,  successively  in  tail  male  :  provided 
he  should  marry  Frances  Sawyer,  and  such  sons  should  be  of 
such  marriage  ;  but  not  otherwise  :  remainder  to  the  defendant 
Sir  James  Bland  Burges,  for  his  life,  without  impeachment  of  or 
for  any  manner  of  waste:  remainder  to  trustees  to  preserve 
contingent  remainders :  remainder  to  his  eldest  son  Charles 
Montolieu  Burges  for  life,  in  the  same  manner:  remainder 
to  his  first  and  other  sons  in  tail  male  ;  with  various  remainders 
over  to  several  persons  in  strict  settlement;  and  the  ultimate 
limitation  to Wray. 

The  will  then,  giving  the  usual  powers  of  leasing  to  the  tenants 
for  life,  and  directing  them  to  take  his  name,  &c.  and  giving 
some  annuities  and  legacies,  &c.  gave  all  the  residue  of  his  per- 
sonal estate  to  the  defendants  Thomas  Henry  Lamb,  and  Sir 
James  Bland  Burges,  upon  trust  that  they  should,  as  soon  as 
conveniently  might  be  after  the  testator's  decease,  lay  out  and 
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invest  the  same  in  the  purchase  of  freehold  or  copyhold  estates  Bubges 
of  inheritance  in  the  kingdom  of  England,  and  of  leasehold  ijlmb. 
estates  of  long  terms,  that  might  lie  continguous  to  and  be 
useful  and  necessary  to  go  with  the  purchase  of  any  freehold  or 
copyhold  estate ;  and  should  settle  the  same  to,  for,  and  upon, 
the  several  uses,  intents,  and  purposes,  and  under  and  subject  to 
the  same  provisions  and  limitations  as  the  testator's  manor  of 
Ixworth  Thorpe,  and  other  his  estates,  devised  therewith,  were 
devised ;  and  in  the  meantime  and  until  the  said  residue  should 
be  laid  out  in  such  purchases,  should  permit,  suffer,  and  em- 
power, the  person,  who  for  the  time  being  should  be  in  posses- 
sion of  his  said  manor  and  other  estates  by  virtue  of  the  limita- 
tions *in  his  will,  to  receive  and  take  for  his  own  use  and  benefit  [  *176  ] 
the  dividends,  interest,  and  produce,  of  the  said  residue,  in  case 
the  same  should  be  laid  out  within  two  years  next  after  his  death, 
in  the  same  manner  as  if  it  had  been  laid  out  in  the  purchase  of 
freehold  and  copyhold  estates  ;  but,  in  case  the  same  should  not 
be  laid  out  within  two  years  next  after  his  death,  he  directed, 
that  the  dividends,  interest,  and  produce,  of  such  part  of  the  said 
residue  as  should  not  then  be  laid  out,  should  from  the  end  of 
such  two  years  accumulate,  and  make  part  of  the  said  residue : 
and  be  laid  out  and  invested  in  such  purchases,  as  aforesaid. 
The  testator  appointed  the  defendants  Sir  James  Bland  Burges, 
and  Thomas  Henry  Lamb,  his  executors. 

The  testator  died  on  the  20th  of  February,  1798.  In  June, 
1797,  Frances  Sawyer  married  George  Smith. 

The  residue  of  the  testator's  personal  estate  being  very  con- 
siderable, about  70,0002.,  the  executors,  contracted  for  the  pur- 
chase of  an  estate  at  Foxton,  in  the  county  of  Leicester,  at  the 
price  of  45,0002. ;  which  purchase  was  completed  in  June,  1800. 
In  March,  1803,  they  contracted  for  the  purchase  of  the  estate 
and  mansion-house  of  Beauport,  with  the  manor  of  Oare,  in  the 
county  of  Sussex,  at  the  price  of  21,500Z.,  including  the  timber, 
which  was  valued  at  1,603Z.  None  of  the  tenants  for  life  after 
Sir  James  Bland  Burges  had  issue. 

The  bill  was  filed  by  the  eldest  son  of  Sir  James  Bland 
Burges ;  charging  the  executors  with  a  breach  of  trust  in  pur- 
chasing an  estate  with  timber  upon  it ;  stating  that  the  def en- 
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Bubgeb      dant  Lamb  had  cut  timber,  which  was  ornamental;  and  the 
l^£,B#       beauty  of  the  place  would  be  much  affected  by  cutting  it ;  and 

praying  an  account  and  injunction. 
[ 177  ]  Several  of  the  other  tenants  for  life,  who  had  been  originally 

plaintiffs,  were  struck  out ;  and  made  defendants.  An  injunction 
having  issued,  upon  affidavits,  restraining  the  defendant  Lamb 
from  cutting  timber,  generally,  a  motion  was  made  upon  his 
answer  to  dissolve  it.  Sir  James  Bland  Burges  took  a  lease  of 
the  estate  at  Beauport,  for  ninety-nine  years,  if  he  should  so 
long  live,  with  an  exception  of  the  timber ;  and  a  reservation  to 
Lamb  of  the  right  to  enter  and  cut :  but  the  bill  charged,  that 
the  defendant  Lamb  agreed  not  to  cut  except  for  repairs,  and 
decaying  timber.  The  answer  denied  that  agreement ;  insisting 
also,  that  the  defendant  cut  no  ornamental  trees ;  nor  any  thing 
except  such  as  tenant  for  life  without  impeachment  of  waste  may 
cut :  viz.  decaying  trees,  and  such  as  hindered  the  growth,  &c. 

Mr.  Alexander,  Sir  Samuel  Romilly,  Mr.  Hart,  and  Mr.  Bell, 
for  the  defendant  Lamb,  in  support  of  the  motion  to  dissolve  the 
injunction. 

Sir  Arthur  Piggott,  Mr.  Richards,  Mr.  Wetherell,  and  Mr. 
Wingifield,  for  the  plaintiff. 

The  Lord  Chancellor: 

This  case  brings  forward  in  the  shape  of  a  motion  a  question 
almost  new,  untouched  by  any  decision,  very  little  affected  by 
dicta,  and  of  as  much  importance  and  difficulty  as  any  that  I 
have  ever  been  called  upon  to  consider.  If  this  estate,  purchased 
since  the  death  of  the  testator,  had  been  the  subject  of  an  actual 
devise  with  these  limitations,  the  tenant  for  life  without  impeach- 
ment of  waste  would  have  an  absolute  power  over  the  timber ; 
except  as  it  could  be  controlled  by  the  interposition  of  this  Court ; 
restraining  such  an  exercise  of  the  legal  right  as  upon  its  very 
[  *178  ]  peculiar  doctrine  with  *  reference  to  the  principle  of  equitable 
waste  is  not  permitted. 

The  testator  has  given  the  residue  of  his  personal  estate  to  two 
trustees,  Thomas  Henry  Lamb,  the  first  tenant  for  life  of  the 


1 

:  » 


tol.  x/  1809.    CH.    16  VESET,  178—179.  153 

real  estates,  and  Sir  James  Bland  Barges,  the  second  tenant  for  Buboes 
life ;  upon  trust  to  lay  it  out  in  estates  of  inheritance,  to  be  lamb. 
settled  to  the  same  uses ;  and  if  that  is  to  be  understood,  with 
the  same  incidents  and  powers,  it  imposed  upon  them  the  trust, 
holding  an  even  hand  as  between  themselves  and  those  in 
remainder,  to  create  the  same  limitations  to  Lamb  for  life, 
without  impeachment  of  waste ;  with  all  the  contingent  remain- 
ders, to  be  preserved  by  estates  in  trustees ;  and  therefore  to  be 
attended  to  by  the  Court ;  with  many  vested  remainders  to  the 
several  tenants  for  life ;  and  the  ultimate  remainder  to  Wray ; 
who  has  the  present  estate  of  inheritance;  and  the  Court  is 
bound  to  suppose,  that  no  other  person  may  ever  have  it ;  so 
much  so,  that  it  would  be  difficult  to  maintain,  that  a  decree, 
binding  him,  would  not  bind  tenants  of  the  inheritance,  who 
may  hereafter  come  into  existence. 

Admitting,  that  the  purchase  of  an  estate,  covered  with 
timber,  gives  a  great  advantage  to  the  tenant  for  life  without 
impeachment  of  waste,  so  a  tenant  for  life,  subject  to  waste,  may 
derive  great  advantage  from  the  nature  of  the  estate ;  if,  for 
instance,  a  considerable  part  of  it  is  covered  with  underwood,  to 
be  cut  at  the  end  of  twelve  years.  Assuming,  that  in  laying  out 
the  residue  of  the  fund,  beyond  the  amount  of  the  Leicestershire 
purchase,  in  the  Beauport  estate,  there  is  too  large  a  quantity  of 
timber,  accessible  to  the  tenant  for  life,  one  question  has  been 
raised,  whether,  recollecting,  that  another  subject  of  purchase  is 
the  Leicestershire  estate,  on  which  there  is  no  timber,  a  purchase, 
•which  must  be  admitted  to  have  been  duly  made,  with  reference  [  *179  J 
to  all  the  interest,  there  is  too  much  timber,  considering  the  two 
purchases  together  as  an  entire  administration  of  the  whole 
trust.  It  is  very  difficult  to  maintain  that :  yet  under  an  in- 
quiry, whether  the  Beauport  estate  was  properly  purchased,  the 
Master's  attention  would  be  applied  to  that  estate  alone ;  as  the 
purchase  with  that  money,  which  the  Court  had  then  to  dispose 
of. 

Taking  the  fact  to  be,  that  timber,  of  the  value  of  1,6001. 
capable  of  being  felled,  has  been  acquired  by  Lamb,  conceiving 
himself  to  be  entitled  to  cut,  it  is  clear,  that,  whatever  may  be 
the  state  of  circumstances  between  him  and  Sir  James  Bland 
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Buboes  Burges,  and  whatever  their  agreement,  they  could  not  affect  the 
Lamb.  equitable  right  of  this  plaintiff  against  either  of  them.  The 
ground,  upon  which  the  injunction  was  granted,  clearly  is  not 
waste  in  ornamental  timber :  nor  is  the  language  such  as  the 
Court  adopts  in  those  cases :  but  I  granted  the  injunction  ac- 
cording to  the  exigency,  arising  out  of  the  particular  circum- 
stances :  the  estate  represented  to  be  full  of  ornamental  timber, 
in  some  sense  of  the  word :  the  value  of  the  timber  1,6002. :  a 
great  part  capable  of  being  cut ;  and  to  the  amount  of  nearly 
800Z.  actually  cut  immediately :  the  defendant  therefore  bringing 
back  into  his  own  pocket  that  sum :  a  large  quantity  of  under- 
wood also  upon  the  estate;  which  is  to  be  considered  with 
regard,  not  only  to  its  own  value,  but  also  to  the  timber  growing 
among  it ;  and  with  reference  to  that  Lord  Hardwicke's  opinion 
in  Knight  v.  Dwple8sis,\  is  material ;  that  it  is  not  waste  to  cut 
timber,  when  necessary  for  the  growth  of  the  underwood,  in 
which  it  is  situated,  t  It  was  father  represented,  that  an  agree- 
[  *180  1  ment  had  taken  place  between  *these  trustees ;  which,  as  matter 
of  fact,  bore  directly  upon  the  equity  in  this  cause ;  that  the 
tenant  for  life  should  exercise  his  right  only  for  repairs,  or  upon 
decayed  timber :  and  Sir  James  Bland  Burges  took  a  lease  from 
Lamb,  excepting  all  timber  trees ;  with  the  right  to  enter  and 
cut ;  and  a  covenant  by  Burges,  that  he  will  cut  the  underwood 
at  seasonable  times  to  the  intent,  that  Lamb  might  enter  and 
cut  the  trees  :  that  instrument  dated  in  July,  after  a  considerable 
quantity  of  timber  had  been  cut. 

Admitting  then,  that,  if  this  estate  had  been  actually  devised 
in  this  way,  the  tenant  for  life  would  have  all  power  over  the 
timber,  which  in  law  belong  to  his  estate,  and  in  equity  also, 
except  such  as  this  Court  by  a  due  application  of  the  principle  of 
equitable  waste  denies  to  a  tenant  for  life  unimpeachable  for 
waste,  the  question  remains,  whether  this  is  a  due  execution  of 
the  trust  by  laying  out  the  money  so  that  under  the  limitations 
to  themselves  for  life  without  impeachment  of  waste,  one  of  them 

t  2  Yes.  Sen.  361.  unauthorised  cutting  as  waste,  inti- 

X  This  statement  does  not  give  a  mating  that  the  sanction  of  the  Court 

correct  view  of   Lord  Hardwicke's  should   have   been    obtained.      See 

opinion,  for  ho  granted  an  injunc-  Daahwood  v.  Magniac,  '91,  3  Ch.  at 

tion   in   that  case  to  restrain   the  p.  380. — O.  A.  S. 
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may  immediately  draw  back  into  his  own  pocket  1.600Z.  of  the      Bdboes 

trust-money.    In  a  court  of  equity  the  mind  is  rather  startled  at       Lamb. 

that  proposition.    There  is  very  little  of  decision  or  dictum  upon 

it.     In  Lord  Archer's  case  t  land  was  to  be  converted  into  money, 

to  be  added  to  other  money,  and  the  whole  to  be  laid  out  in  other 

land.     Lord  Archer  thought,  he  was  entitled  to  cut  timber  upon 

the  land  to  be  sold:   but  Lord  Thublow  held  the  contrary; 

though  the  instrument  contained  an  express  declaration,  that  the 

rents   and  profits  of  the  estate,  until  sold,  should  go  to  the 

persons,  who  would  be  entitled  to  the  lands,  to  be  purchased ; 

which  was  held  to  *mean  the  annual  rents  and  profits.     That       [  *181  ] 

turned  upon  this ;  that,  as  Lord  Archer  was  to  be  tenant  for  life 

without  impeachment  of  waste  of  the  estate  to  be  purchased,  if 

he  might  commit  waste  upon  the  other  estate,  before  it  was  sold, 

he  would  have  the  benefit  of  double  waste. 

I  cannot  deny  Lord  Thurlow's  opinion  in  that  case,  that  a 
purchase  might  be  made  of  an  estate,  in  which  the  tenant  for 
life,  without  impeachment  of  waste,  would  have  the  right,  to 
some  extent,  of  cutting  timber ;  and  the  only  rule,  left  by  that 
case  is,  that  the  purchase  is  to  be  such  as  the  trustees  in  a  just 
and  sound  exercise  of  their  discretion  could  make  :  but,  if  under 
that  act  the  tenant  for  life  acquired  the  right  to  cut  some  timber, 
that  mere  circumstance  would  not  make  it  an  abuse  of  their 
trust,  or  a  mistaken  exercise  of  their  discretion.  Lord  Claren- 
don's case  is  I  think,  of  another  sort :  viz.  an  exchange :  which 
is  very  easily  managed  with  reference  to  this ;  comparing  the  in- 
terests in  the  two  estates  :  but  it  is  otherwise  as  to  personal  pro- 
perty, to  be  laid  out  in  real  estates. 

The  present  subject  of  consideration  is,  what  the  Court  is  to 
do  upon  this  broad  fact ;  and  how  if  this  is  an  undue  execution 
of  the  trust,  it  is  to  be  set  right.  Can  the  principle  be,  that  the 
wood  upon  the  land  to  be  purchased  is  to  be  considered  as 
settled  estate  ?  That  cannot  be ;  as  upon  the  principle,  that  this 
sum  ought  not  to  be  laid  out  in  wood,  as  the  tenant  for  life,  not 
restrained,  may  destroy  it,  the  converse  is  equally  true ;  that  it 
cannot  remain  wood,  if  he  is  restrained  from  taking  any  part ; 
and  all  these  other  tenants  for  life  may  urge,  that,  if  they  are  to 

+  Lady  Plymouth  y.  Lady  Archer,  1  Br.  C.  C.  109. 
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Burges      be  restrained  from  cutting,  that  money  ought  to  be  laid  out  in 

Lamb,       something,  from  the  produce  of  which  they  could  derive  benefit. 

[  ♦182  ]  It  cannot  be  maintained,  that  *they  are  to  have  no  benefit,  being 
restrained  from  cutting,  though,  if  the  fund  had  been  laid  out  in 
land,  they  would  be  entitled  to  the  rents  and  profits.  Then,  as 
to  the  consequence,  is  the  excess  of  wood,  if  any,  beyond  the 
proportion  of  the  tenant  for  life,  to  be  sold  ?  I  believe,  the  pre- 
cedents are  so ;  and,  the  consequence  would  be,  that  if  the  in- 
junction is  granted  upon  that  ground,  to  that  extent  only,  setting 
that  right,  the  tenant  for  life  would  be  entitled  as  to  all  the  rest; 
unless  some  equity  can  be  raised  upon  consideration  of  the 
beauty  or  the  nature  of  this  estate,  preventing  the  exercise  of  his 
legal  powers  :  otherwise,  if  this  estate  is  such  in  its  nature  as  the 
testator  has  directed,  or  this  Court  would  direct,  to  be  purchased, 
the  tenant  for  life  without  impeachment  of  waste  must  have  the 
right  to  exercise  his  legal  powers,  so  far  as  they  are  not  con- 
trolled upon  equitable  doctrine. 

If  a  stronger  principle  than  that  is  to  be  applied,  what  is  the 
intermediate  step,  short  of  selling  the  estate?  Orders  to  cut 
decaying  timber,  the  produce  to  be  enjoyed  during  the  life  of  the 
tenant  for  life  by  him,  the  capital  to  go  after  his  death  to  those, 
entitled  to  the  inheritance,  are  but  of  modern  origin,  by  the  ap- 
plication of  equitable  doctrine  in  cases,  where  there  was  no 
question,  whether  the  estate  had  been  properly  purchased,  or 
whether  the  doctrine  might  be  properly  applied.  This  case  has 
another  distinction.  The  principle,  upon  which  the  power  of 
cutting  is  denied  to  the  first  tenant  for  life,  requires  the  Court 
equally  to  deny  it  to  every  other  tenant  for  life.  Befusing  to 
permit  Lamb  to  cut  one  stick  of  timber,  I  must  extend  that  re- 
fusal to  all  the  others ;  as,  if  the  full  interest  in  the  timber  can- 
not properly  be  given  to  one  tenant  for  life,  though  the  oppor- 
tunity for  a  subsequent  tenant  for  life  to  take  it  does  not  occur 

[  *183  ]  80  soon,  it  is  impossible  to  ascertain,  how  *soon,  or  to  what 
amount,  he  may  derive  undue  advantage. 

The  question  upon  the  principle  as  to  ornamental  timber,  in 
the  extent,  to  which  it  has  been  pushed  in  this  argument, 
appears  to  be  new ;  that  by  building  a  house  near  a  wood  the 
wood  is  devoted  to  the  protection  of  that  principle  of  equity ; 
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and  so,  the  effect  of  making  walks  through  a  wood,  is,  that  no      Buboes 

part  of  that  wood  is  to  come  down.    The  Court  has  not  gone       ijlmb. 

farther  than  protecting  what  is  planted  or  growing  for  ornament ; 

and  has  frequently  refused  to  act  upon  affidavits,  stating  merely, 

that  the  timber  is  ornamental.      Upon  this    subject  I  have 

anxiously  guarded  my  expression  against  the  inference,  that  all 

the  trees,  which  are  ornamental,  were  within  the  principle.    In 

the  instance  of  a  park,  once  full  of  wood,  if  timber  had  been 

felled,  leaving  vistas  and  rows,  and  some  scattered  trees,  it  would 

be  difficult  to  say,  the  Court  would  protect  the  former,  and  not 

the  latter. 

Upon  these  affidavits  it  is  difficult  to  apply  that  equitable  doc- 
trine. At  least  the  timber  must  be  described,  not  as  ornamental 
merely,  but  as  planted  and  growing  for  ornament.  Let  this 
motion  be  mentioned  again  at  the  next  seal ;  and  the  other  de- 
fendants must  have  distinct  notice  of  it. 

The  motion  was  renewed ;  and  after  another  argument  stood      July  i:>. 
for  judgment.  

The  Lord  Chancellor:  Jviy is. 

The  question  upon  this  motion  is,  whether  the  injunction  was  [  184  ] 
properly  granted  at  the  time  ;  and,  if  not,  whether  upon  subse- 
quent circumstances  it  can  now  be  sustained.  My  own  opinion 
is  confirmed  by  the  little  I  have  met  with  upon  this  very  intri- 
cate subject:  the  two  cases  before  Lord  Clarendon  and  Lord 
Thurlow:  the  latter  proceeding  upon  a  reason,  which  has  a 
direct  application  to  this  case.  If  this  was  an  improper  purchase 
as  to  the  first  tenant  for  life,  it  is  equally  improper  in  principle, 
though  different  in  degree,  as  to  every  future  tenant  for  life  ;  and 
farther,  if  the  strict  equity  is  to  prevail,  that  timber  ought  not 
to  be  comprised  in  this  purchase,  or  that  this  is  to  be  treated  as 
ornamental  timber,  the  subject  of  injunction  upon  that  principle, 
every  future  tenant  for  life  has  an  interest  in  a  degree  to  say, 
that  this  is  not  the  species  of  purchase,  in  which  the  money, 
with  reference  to  his  interest,  ought  to  be  laid  out. 

The  affidavit  of  the  plaintiff  does  not  suggest,  that  this  was 
not  a  proper  purchase.    Admitting  the  representation  of  the  bill, 
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Buboes  that  the  timber,  which  has  been  cut,  is  ornamental  timber,  and 
Lamb.  *^a*  *^e  beauty  of  this  place  will  be  much  affected  by  cutting,  I 
should  not  be  authorized  to  grant  the  injunction  upon  the  ground 
of  any  proof  before  me  by  these  affidavits,  that  any  timber  was 
planted  or  growing  for  ornament.  The  injunction  granted  does 
not  aim  at  that ;  not  merely  preventing  the  defendant  Lamb 
from  cutting  timber,  planted  or  growing  for  ornament,  according 
to  the  usual  terms  of  those  injunctions,  but  taking  the  axe  out  of 
his  hands  altogether ;  restraining  him  from  cutting  any  thing. 
Under  the  alleged  agreement  that  he  would  cut  only  for  repairs, 
I  granted  the  injunction  in  the  broad  terms,  in  which  it  is  ex- 
[  *185  ]  pressed,  *upon  the  supposition,  that,  standing  that  agreement, 
he  had  nothing  to  ask.  It  is  necessary  to  remark,  that  the  state 
of  the  record  has  been  since  materially  varied.  All  the  plaintiffs, 
except  Montolieu  Burges,  are  now  defendants :  he  remains  the 
sole  plaintiff.  The  question  therefore  is,  whether  the  injunction 
can  be  maintained  upon  the  present  state  of  the  record,  not  as  it 
originally  stood :  or  whether  it  is  to  be  varied ;  and  to  what  ex- 
tent :  or  whether,  instead  of  upholding  this  injunction,  granted 
under  circumstance  so  different,  with  qualifications  and  condi- 
tions, in  this  very  special  case  the  application  for  a  very  special 
injunction  should  not  be  the  subject  of  another  motion. 

The  plaintiff  must  contend,  that  this  timber  ought  not  to  have 
been  purchased,  either  as  to  the  whole,  or  at  least  to  some 
extent ;  and  then  the  effect  in  equity  of  that  proposition  must  be 
considered  ;  as,  admitting  it  to  be  a  due  purchase,  I  must  attend 
to  the  legal  and  equitable  rights  of  a  tenant  for  life,  unimpeach- 
able for  waste ;  who  is  at  liberty  to  cut  timber,  generally,  treat- 
ing it  in  a  husband-like  manner,  independent  of  the  effect  upon 
the  beauty  of  the  place ;  provided  the  exercise  of  that  liberty 
cannot  be  checked  by  a  due  application  of  the  principles,  upon 
which  in  the  contemplation  of  this  Court  that  is  waste,  which  is 
not  acknowledged  as  such  at  law.  Then,  still  regarding  this  as 
a  proper  purchase,  is  this  timber  planted  or  growing  for  orna- 
ment ;  or  serving  as  shade  or  shelter  according  to  the  meaning 
of  our  injunctions  ?  The  application  of  that  principle  to  a  wood, 
covering  thirty  acres,  is  carrying  it  to  an  extent,  of  which  I  do 
not  recollect  an  instance ;  apd  I  cannot  admit,  that  it  is  wiser  to 
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extend,  than  to  confine,  these  injunctions  :  on  the  contrary,  if  it       Buboes 
was  to  be  considered  as  res  integra,  the  wisest  course  would  be  to       lamb. 
require  grantors  and  testators  to  say,  what  their  own  *injunctions       [  *i86  ] 
should  be ;  rather  than  leave  them  at  liberty  to  give  legal  rights  : 
this  Court  being  called  on  to  determine,  how  the  parties,  having 
those  legal  rights,  may  be  said  to  execute  them  equitably.  Without 
saying,  that  there  is  no  timber  in  these  woods  or  walks,  that  may 
not  be  protected  by  the  application  of  these  equitable  principles, 
I  do  not  find  the  fact  so  made  out,  that  I  can  maintain  the  in- 
junction upon  that  ground. 

If  the  case  is  to  take  the  shape,  that  this  sum  of  1,6002.,  or 
rather  (that  being  vastly  beyond  what  can  be  stated  in  equity  as 
the  subject  of  complaint)  a  less  sum,  not  easily  ascertained, 
ought  not  to  have  been  so  laid  out  in  execution  of  a  trust  of  this 
residue  for  the  benefit  of  the  persons,  entitled  successively  under 
this  will,  the  bill  must  be  framed  in  another  manner ;  and 
directed  against  all,  who  are  innocently  involved  in  the  breach 
of  trust,  acting  with  advice ;  treating  them  all  as  equally  in- 
volved in  it ;  and  the  relief  must  be  against  all.  This  bill  not 
leading  to  a  proper  decision  in  a  case  of  great  novelty,  and  diffi- 
culty, and  involving  much  inquiry,  if  the  motion  is  to  stand  upon 
that  ground,  the  bill  should  first  be  set  right :  but  farther,  unless 
in  given  cases,  it  is  very  difficult  to  maintain,  if  the  principle  is, 
that  the  timber  ought  not  to  have  been  bought,  that  it  ought  to 
be  preserved :  the  proposition  being,  that  it  is  not  land,  or  estate 
of  inheritance,  that  ought  to  have  been  purchased ;  as  there  can- 
not be  among  all  the  parties  that  equal,  just,  enjoyment,  which 
they  ought  to  have  by  a  due  investment  of  the  fund  in  mere 
landed  property.  It  is  obvious,  that  Lamb,  the  first  tenant  for 
life,  entering  into  the  agreement,  that  is  suggested,  did  not  act 
according  to  his  strict  duty  :  and  Sir  James  Bland  B  urges,  being 
upon  the  same  ground  under  the  same  obligation,  and  the  plain- 
tiff upon  this  bill,  must  submit  to  the  same  restraint.  That  is 
by  no  means  all ;  as  these  three  tenants  for  *life  may  be  all  dead  [  *187 1 
in  the  course  of  ten  years ;  and  then  the  fourth  tenant  for  life  may 
contend,  that,  if  this  fund  is  improperly  laid  out,  it  is  an  injury 
to  him,  that  he  finds  the  estate  such  as  it  is ;  and  that  timber, 
which  it  is  said  he  cannot  cut,  ought  to  be  all  arable  land  ? 
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Buboes  The  principle  of  such  a  bill  is  therefore  driven  to  this :  that, 
Lamb.  when  the  proportion,  that  such  a  tenant  for  life  is  to  have,  can  be 
ascertained,  all  the  excess  beyond  that  ought  to  be  removed  from 
the  estate ;  and  laid  out  in  that  species  of  subject,  that  ought  to 
be  purchased,  not  hereafter,  but  now  ;  as  the  increase  hereafter 
will  give  the  tenant  for  life  the  proper  subject  and  value,  when 
his  estate  comes  into  possession ;  not  leaving  him  open  to  the 
variation  of  the  price  of  timber  and  other  accidents.  In  the 
present  state  of  the  record  therefore  this  injunction  is  not  to  be 
maintained.  Another  object  also  deserves  attention.  The  Court, 
taking  care,  that  the  fund  shall  be  laid  out,  as  Lord  Thurlow 
says,  according  to  a  reasonable  and  sound  execution  of  the  trust, 
must  not  on  the  other  hand  place  trustees  in  such  difficulties, 
that  they  never  can  execute  a  trust  of  this  sort  without  coming 
to  a  court  of  equity.  Here  are  several  tenants  for  life  unim- 
peachable for  waste ;  and  it  is  very  difficult  to  hit  the  ratio :  but, 
if  the  timber  bears  a  very  considerable  proportion  to  the  value  of 
the  whole  purchase,  the  tenant  for  life,  especially  as  he  is  one  of 
the  trustees,  cannot  possibly  be  permitted  to  take  it.  The  Court 
may  be  driven  to  take  this  course ;  that  trustees,  laying  out  the 
fund  in  a  timbered  estate,  without  applying  that  reasonable  and 
discreet  attention,  that  in  a  fair  view  ought  to  be  applied  to  the 
interests  of  all  parties,  should  be  considered  in  a  court  of  equity 
as  not  buying  any  timber  for  their  own  benefit.  That  is  a  mode 
of  cutting  the  knot,  which  perhaps  in  a  new  and  difficult  case 
[  *i88  ]  might  be  adopted :  but,  without  determining,  what  might  *be  the 
•  decision  upon  such  a  case,  my  opinion  is,  that  upon  this  bill  the 
injunction  cannot  be  maintained. 


vol.  x.]  1809.    CH.    16  VESEY,  188—189.  161 


WEIGHT  v.  WEIGHT,  f  100a. 

(16  Vesey,  188—193.)  JtOyl9. 

Where  a  conversion  of  land  is  directed  for  the  general  purposes  of  a  Rolls  Court. 
will,  and  some  of  those  purposes  fail,  yet  the  conversion  being  effectual,  Grant,  M.R. 
the  surplus  proceeds  result  to  the  heir  at  law  as  personal  estate.  T  188  1 

But  where  a  conversion  of  land  is  directed  by  will  for  a  particular 
purpose  only  (i.e.  payment  of  debts),  all  that  is  not  required  for  that 
purpose  results  to  the  heir  at  law  as  land,  as  if  the  conversion  had 
completely  failed. 

Samuel  Wright  by  his  will,  dated  the  1st  of  January,  1790,  and 
properly  attested  to  pass  land,  according  to  the  statute,  left 
unto  his  two  nephews  John  Wright  and  Ichabod  Wright,  the 
whole  of  his  real  estates  whatsoever,  to  them,  their  heirs, 
executors,  administrators,  and  assigns,  for  ever;  in  trust  for 
them  to  sell  and  dispose  of  .the  same ;  in  order  to  the  payment 
and  discharge  of  all  his  just  debts,  "&c."  (that  is  to  say)  his  house, 
messuages,  farms,  and  lands,  laying  at  Carlton  in  the  county  of 
York ;  specifying  also  some  otber  places ;  and  any  other  lands 
and  estates ;  and  he  directed,  that  the  receipt  of  his  said  nephews 
for  the  purchase-monies  should  be  a  sufficient  discharge.  Like- 
wise all  his  property  of  what  nature  or  kind  soever  he  gave  and 
bequeathed  to  his  said  two  nephews  John  Wright  and  Ichabod 
Wright  and  their  heirs  for  ever,  in  trust  to  dispose  of  as 
follows : — To  his  dear  wife  he  gave  upon  his  decease  100/.  with 
such  of  his  plate,  linen,  and  furniture,  as  she  should  choosej 
not  exceeding  400/.  The  will  then  proceeds  in  the  following 
manner : 

"  After  the  sale  of  my  estates  and  other  of  my  effects  the  rest, 
residue  and  remainder,  except  such  legacies  and  other  specific 
sums  as  I  shall  by  a  codicil  leave  I  hereby  direct  the  same  to  be 
invested  in  the  hands  of  *the  aforesaid  John  Wright  and  Ichabod  [  *189  ] 
Wright,  in  such  securities  as  they  think  proper ;  and  the  interest 
and  benefit  as  shall  arise  and  accrue  therefrom  to  be  paid  to  my 
wife  half-yearly  or  as  they  think  proper  a  sum  not  exceeding  1001. 
per  annum  for  and  during  the  term  of  her  natural  life  in  case 
after  all  my  debts  and  funeral  charges,  &c.  are  paid,  there 
shall  be  so  much ;  and  the  remainder  over  and  above  the  said 

f  In  re  Richer*™,  '92,  1  Ch.  379,  61  L.  J.  Ch.  202,  66  L.  T.  174. 
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Weight  100J.  per  annum  I  will  be  carried  on  for  the  benefit  of  my 
Weight,  daughter  and  any  such  children  I  have  at  the  time  of  my  decease, 
or  born  in  due  time  after,  to  each  share  and  share  alike  at  the 
age  of  twenty-one  or  day  of  marriage  with  consent ;  and  upon 
the  decease  of  my  wife  all  the  property  from  whence  the  100Z. 
arises  to  be  divided  as  aforesaid  among  my  children  as  that 
other  part  is  on  the  age  of  twenty-one  or  day  of  marriage  with 
the  consent  of  trustees  and  my  wife  whom  I  hereby  appoint 
guardian  for  the  persons  of  any  children  I  shall  have.  Whereas 
prior  to  my  marriage  I  by  deed  settled  to  pay  my  wife  an  annual 
sum  in  case  she  survived  me  in  lieu  of  any  claim  she  might 
otherwise  make,  this  my  will  amply  provides  for  that.  Should  it 
please  God  that  the  only  daughter  I  now  have  living  should  die 
and  that  I  have  no  child  living  at  the  decease  of  my  wife  my  will 
is  that  for  and  during  the  time  of  her  natural  life  she  my  wife 
shall  receive  the  income  of  the  whole  of  my  fortune  so  remaining 
and  at  her  decease  the  same  shall  go  as  by  a  codicil  wrote  with 
my  own  hand  shall  direct.  I  hereby  appoint  my  said  two 
nephews  John  Wright  and  Ichabod  Wright  executors  to  this  my 
will  and  residuary  legatees  for  such  purpose  -as  this  my  will 
directs.  Notwithstanding  what  I  have  left  to  my  wife  as  my 
widow  yet  I  hereby  direct  that  in  case  she  shall  marry  again 
from  that  time  she  shall  not  from  such  marriage  receive  any 
[  *190  ]  more  from  my  fortune  than  the  *100i.  per  annum  ;  and  I  beg 
each  of  my  executors  will  accept  of  twenty  guineas  for  a  ring 
and  my  thanks,  that  will  take  upon  them  the  trust  by  this  my 

will." 

The  testator  died  in  December,  1808 ;  not  having  made  any 
codicil ;  leaving  his  widow,  and  the  daughter,  mentioned  in  the 
will,  his  only  child,  surviving.  The  daughter  afterwards  died 
unmarried,  intestate,  and  under  the  age  of  twenty-one.  The 
bill  was  filed  by  the  testator's  widow ;  and  the  question,  made  at 
the  bar,  was,  whether  the  real  estate  was  converted  into  person- 
alty absolutely ;  upon  which  construction  the  plaintiff  claimed 
the  whole  residue,  as  administratrix  and  sole  next  of  kin  of  her 
daughter ;  or  whether  the  conversion  was  limited  to  the  payment 
of  the  debts,  &c. ;  subject  to  which,  and  the  interest  of  the  plain- 
tiff for  her  life,  the  produce  of  the  real  estate  would  belong  to  the 
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defendant,  the  son  of  the  testator's  deceased  eldest  brother,  as      Wright 
heir  at  law.  wbight. 

Sir  Samuel  Romilly  and  Mr.  Bell,  for  the  plaintiff,  con- 
tended, that  this,  as  in  Fletcher  v.  Ashbumery\  was  a  conversion 
out  and  oat ;  not  for  the  mere  purpose  of  paying  the  debts ;  in 
which  case  according  to  Ackroyd  v.  Smithson  \  the  surplus 
beyond  the  amount  of  the  charge  would  belong  by  way  of  result- 
ing trust  to  the  heir ;  who  however  takes  it  as  personal  property. 

Mr.  Richards  and  Mr.  Maddock,  for  the  defendant,  the  son 
of  the  testator's  deceased  elder  brother,  claiming  as  heir  at  law 
either  of  the  testator,  or  his  daughter,  *argued,  that  the  infer-  [  *i9i  ] 
ence  from  the  whole  will  was  against  the  conversion  of  the  real 
estate  into  personal  for  all  purposes ;  that  the  single  object  was 
the  payment  of  debts ;  and  it  could  not  have  been  considered 
personal  property  in  the  event  of  the  deaths  of  his  wife  and 
daughter  during  his  life ;  merely  that  it  should  go  to  his  next 
of  kin. 

The  Master  of  the  Bolls  : 

The  question  is,  whether  the  produce  of  the  sale  of  the  lands  is 
in  the  events,  that  have  happened,  to  be  considered  as  real  or  as 
personal  estate.  If  nothing  more  was  meant  than  to  make  a 
provision  for  the  debts,  all,  beyond  what  was  required  for  that 
purpose,  would  remain  real  estate ;  and  as  such  would  go  to  the 
heir.  If  the  intention  was  to  convert  it  into  personal  property 
for  all  the  purposes  of  the  will,  though  some  of  those  purposes 
should  fail,  and  though  in  consequence  of  that  failure  part 
might  result  to  the  heir,  yet  it  would  result  to  him  as  personal 
estate,  and  be  so  considered  in  a  question  between  his  represen- 
tatives. 

In  the  first  instance  the  testator  appears  to  have  had  nothing 
more  in  view  than  to  make  a  provision  for  the  discharge  of  his 
"just  debts,  &c."  which  "  &c."  may  include  funeral  expenses  and 
legacies :  but  in  the  subsequent  direction  he  blends  the  produce  of 
the  real  and  personal  estates,  and  makes  them  a  joint  fund ;  which 

t  1  Br.  C.  C.  497.  t  1  Br.  0.  0.  503. 
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Wright  he  disposes  of  together,  and  without  any  distinction.  The  first 
Wright,  disposition,  after  the  100Z.  and  the  specific  articles  to  his  wife, 
is,  after  the  sale  of  his  estates  and  other  of  his  effects  the  rest, 
residue,  and  remainder,  (that  is,  which  shall  be  constituted  after 
and  by  means  of  the  sale  of  all  his  estate  and  effects)  is  to  be 
invested  and  placed  out  in  such  securities  as  his  executors  shall 
think  proper.  What  is  to  become  of  it,  when  so  placed  out? 
[  *192  ]  The  first  *object  is  the  payment  of  an  annuity  to  his  wife  for  her 
life,  "  in  case  after  all  my  debts  and  funeral  charges  &c.  are  paid 
there  shall  be  so  much."  What  he  had  made  applicable  to  the 
payment  of  his  debts,  &c.  was  the  whole  of  his  property  real  and 
personal.  He  meant  the  annuity  to  be  a  charge  on  the  same 
fund,  if  enough  were  left  to  answer  it. 

Then  "the  remainder"  beyond  the  1CKM.  annuity  is  to  be 
carried  on  for  the  benefit  of  his  daughter,  and  such  children  as 
he  may  have,  share  and  share  alike  at  the  age  of  twenty-one  or 
marriage. 

Here  is  a  disposition  of  every  thing,  except  the  100Z.  per  annum, 
allowed  to  the  -widow.  He  then  proceeds  to  dispose  of  that : 
directing  upon  the  decease  of  his  wife  all  the  property,  from 
whence  the  100/.  arises,  to  be  divided  among  his  children  at  the 
age  of  twenty-one  or  marriage. 

There  he  conceives  himself,  as  I  apprehend,  to  have  made  a 
complete  disposition  of  the  whole  of  his  fortune,  comprehending 
the  produce  of  his  real  estate.  Every  thing  was  to  go  to  his 
children  during  his  wife's  life,  except  the  1001.  per  annum :  but 
then  it  occurred  to  him,  that  his  children  might  not  arrive  at  the 
age  of  twenty-one,  or  be  married ;  and  that  they  might  all  die 
during  the  life  of  his  wife ;  and  he  thinks  it  right  to  enlarge  her 
income  in  that  event ;  and  what  he  then  gives  her  is,  "  the 
income  of  all  his  fortune :"  that  fortune  being  composed  in  the 
manner  already  stated.  Then,  not  meaning  to  give  his  wife  in 
that  event  the  absolute  property,  he  reserves  to  himself  the  power 
to  dispose  of  the  capital  by  a  codicil :  but  he  never  made  one ; 
and  the  question  is,  to  whom  the  produce  of  the  real  estate,  now 
[  *ids  j  belongs.  It  seems  to  me,  that  he  had  converted  that  *estate  into 
money,  either  absolutely  and  to  all  intents  and  purposes,  or  at 
least  for  the  purpose  of  being  applied  and  distributed  in  the 


vol.  x.]  1809.    CH.    16  VESEY,  198.  165 

manner,  directed  by  his  will ;  and  of  abiding  such  ulterior  dis-  Wright 
position  as  in  case  of  the  failure  of  children  he  should  think  Wright. 
proper  to  make  of  it.  It  is  not  necessary  in  this  case  to  deter- 
mine, whether  the  conversion  be  absolute  or  qualified ;  because 
in  the  events,  that  have  happened,  the  result  with  respect  to  the 
rights  of  the  parties  will  be  the  same.  In  the  one  way  the  mother 
and  daughter  would  take  it,  as  personal  property,  distributable 
as  upon  an  intestacy  with  respect  to  the  capital;  and  the 
mother,  as  administratrix  to  her  daughter,  would  now  be  entitled 
to  her  share :  in  the  other  the  daughter  would,  as  heir  at  law, 
take  it  by  way  of  resulting  trust  upon  a  failure  of  the  object, 
for  which  the  conversion  was  made:  but  according  to  Lord 
Thuklow's  doctrine,!  referred  to  in  the  argument,  it  would  be 
personal  estate  in  her ;  and  the  mother,  as  her  administratrix, 
would  in  that  way  also  be  now  entitled  to  the  whole. 

The  decree  accordingly  declared  the  plaintiff  entitled  to  the 
whole  produce  of  the  real  and  personal  estate. 


WALDO   v.   CALEY.J  iao& 

(16  Vesey,  206-215.)  Bec'  7'  12' 

Trust  by  will  to  pay  the  income  to  the  testator's  wife  for  life ;  enjoin-    Rolls  Court. 
ing  her  to  co-operate  with  his  trustees  in  carrying  his  wishes  into  Grant,  M.R. 
execution ;   and  directing  her  with  the  advice  and  assistance  of  his        [  206  ] 
trustees  to  lay  out  one  moiety  in  promoting  charitable  purposes,  as  well 
of  a  public  as  a  private  nature,  and  more  especially  in  relieving  such 
distressed  persons,  either  the  widows  or  children  of  poor  clergymen,  or 
otherwise,  as  his  wife  shall  judge  most  worthy  and  deserving  objects ; 
giving  a  preference  always  to  poor  relations. 

The  object  is  charity  in  general ;  with  a  preference,  but  not  confined 
to  poor  relations :  the  distribution  to  be  at  the  discretion  of  the  wife,  with 
the  advice  and  assistance,  not  subject  to  the  control,  of  the  trustees. 

Pbtjeb  Waldo,  by  his  will,  dated  the  18th  of  October,  1795, 
devised  to  his  wife  for  her  life  all  his  freehold  and  copyhold 
estates ;  and  after  her  decease  to  the  use  of  the  second  son 
of  Humphry  Sibthorpe,  that  should  be  living  at  the  time  of  her 

t  Hewitt  v.    Wright,  1  Br.  C.  C.  \  In  re  Lea  (1887)  34  Ch.  D.  528, 

86.  56  L.  J.  Ch.  671,  56  L.  T.  482. 
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Waldo  decease,  and  to  the  heirs  and  assigns  of  such  second  son :  and 
caley.  he  gave  and  bequeathed  all  his  personal  estate  whatsoever  and 
wheresoever,  &c.  after  payment  of  his  debts,  &c.  to  the  defendants 
Prince  and  Caley,  their  executors  and  administrators,  upon  the 
trusts  after  declared  :  viz.  "  Upon  trust  to  pay  the  neat  income, 
interest,  dividends,  and  proceeds,  thereof,  from  time  to  time, 
as  the  same  shall  arise,  and  grow  due  and  become  payable,  unto 
his  wife,  and  her  assigns,  for  and  during  the  term  of  her  natural 
life  ;  or  otherwise  to  permit  and  suffer  her  to  receive  the  same  : 
but  nevertheless  I  do  hereby  most  solemnly  enjoin  and  earnestly 
desire,  and  I  am  thoroughly  persuaded  from  the  invariable  fidelity 
and  attachment  my  dear  wife  has  always  shewn  towards  me, 
that  she  will,  after  my  decease,  with  the  utmost  readiness  and 
cheerfulness  co-operate  with  my  said  trustees  in  carrying  my 
[  *207  ]  wishes  into  execution ;  and  therefore  having  made  a  *very 
considerable  provision  for  my  said  dear  wife  by  this  my  will, 
I  do  direct  and  desire  that  she  will  with  the  advice  and  assistance 
of  my  said  trustees,  or  the  survivor  of  them,  yearly  &nd  every 
year  during  her  life  lay  out  and  expend  one  moiety  or  half -part 
of  the  neat  income  of  my  personal  estate  in  promoting  charitable 
purposes,  as  well  those  of  a  public  as  of  a  private  nature,  and 
more  especially  in  relieving  such  distressed  persons,  either  the 
widows  or  children  of  poor  clergymen,  or  otherwise,  as  my  said 
wife  shall  judge  most  worthy  and  deserving  objects ;  giving  a 
preference  always  to  poor  relations ; "  and  from  and  after  the 
decease  of  his  wife,  then  upon  trust  to  pay,  assign,  or  transfer, 
all  his  said  personal  estate  and  effects  whatsoever  and  where- 
soever, and  of  what  nature  or  kind  soever,  after  such  payment 
thereout  as  aforesaid,  unto  and  among  all  and  every  the  children 
of  Humphry  Sibthorpe,  and  Montague  Gholmonley,  that  should 
be  living  at  the  decease  of  his  wife,  except  the  eldest  and  second 
sons  of  the  former,  and  the  eldest  son  of  the  latter,  equally, 
as  tenants  in  common,  and  to  their  executors,  &c.  Then  after 
some  pecuniary  and  specific  legacies  the  testator  appointed  his 
wife,  and  Prince  and  Caley,  his  executors. 

The  testator  died  in  January,  1803 ;  and  the  executors  proved 
the  will.  The  bill  prayed,  that  the  funds,  forming  the  clear 
residue  of  the  testator's  personal  estate,  may  be  transferred 
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to  the  Accountant-General ;  and  that  he  may  be  directed  from  Waldo 
tune  to  time  to  pay  one  moiety  of  the  interest  and  dividends  calkt. 
to  the  plaintiff  Hannah  Waldo,  the  testator's  widow,  to  and  for 
her  own  use ;  and  to  pay  her  the  other  moiety  in  order  that  she 
may  from  time  to  time  apply  the  same  to  such  charitable  objects 
and  purposes  as  by  the  will  expressed,  and  to  permit  her  to 
receive  a  surplus,  arising  from  the  charitable  fund,  detained  by 
the  defendant  Caley  in  the  hands  *of  his  bankers,  to  be  applied  [  '208  j 
to  the  same  purposes.  The  bill  complained  of  a  plan  of  distribu- 
tion, in  which  the  plaintiff  had  been  prevailed  upon  by  the 
defendant  Caley  to  join,  among  several  persons,  represented  as 
relations  of  the  testator :  the  plaintiff  insisting,  that  from  their 
situation  and  circumstances  in  life  they  were  not  proper  objects  ; 
that  she  was  intended  to  have  the  sole  distribution  and  control 
over  the  charitable  disposition,  without  any  restraint  by  the 
trustees. 

The  answer  of  the  defendant  Caley  insisted,  that  one  moiety 
of  the  net  income  of  the  personal  estate  ought  to  be  distributed 
and  disposed  of  in  promoting  charitable  purposes ;  giving  a 
preference  always  to  the  testator's  poor  relations ;  more  especially 
as  the  property  entirely  flowed  from  the  testator  himself ;  and 
he  has  left  relations,  who  in  the  defendant's  judgment  are  fair 
objects  of  relief ;  and  submitted,  that  it  was  not  the  intention 
of  the  testator,  that  the  plaintiff  should  have  the  sole,  absolute, 
and  exclusive,  disposal  of  the  charitable  fund ;  but  it  was  to  be 
disposed  of  and  distributed  with  the  advice  and  assistance,  and 
subject  to  the  control  and  interference,  of  the  defendants,  the 
trustees:  otherwise  the  testator's  declaration  of  a  preference 
to  his  poor  relations  might  be  completely  frustrated;  as  the 
plaintiff  might  give  the  whole  charitable  fund  to  strangers.  The 
defendant  admitted,  that  he  refused  the  plaintiff's  application 
to  him  to  give  several  sums  to  different  public  charities ;  sub- 
mitting, that,  as  the  plaintiff  is  of  a  very  advanced  age,  and  the 
whole  charitable  fund  ceases  at  her  death,  the  balance  in  the 
hands  of  the  bankers  may  be  advantageously  employed  in 
securing  life  annuities  to  such  poor  relations,  whose  circum- 
stances may  require  it :  otherwise  they  may  derive  a  very  short 
and  precarious  relief  from  the  charitable  fund.    The  answer 
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Waldo      farther  submitted,  that  the  plaintiff  ought  to  account  for  her 

Calky.      expenditure  and  *distribution  of  the  charitable  fund  from  the 

[  *209  ]      testator's  death  ;  and  that  the  whole  charitable  fund,  considering 

the  plaintiff's  advanced  age,  and  the  circumstances  of  the  testator's 

poor  relations,  should  henceforth  be  distributed  among  the  poor 

relations  as  the  Court  shall  direct. 

Sir  Samuel  RomiUy  and  Mr.  Wetherell,  for  the  plaintiff. — 
Mr.  Hart,  Mr.  Hall,  and  Mr.  Edward*,  for  the  defendants,  the 
trustees. 

The  cases  of  Moggridge  v.  Thackwcll]  and  The  Attorney  - 
General  v.  Doyleyl  were  referred  to  by  the  defendants ;  contend- 
ing, that  the  Court  should  interfere  by  directing  a  scheme  to  be 
prepared,  for  a  distribution  among  the  poor  relations. 

For  the  plaintiff  it  was  insisted,  that  those  cases  were  not 
applicable.  In  Moggridge  v.  Thachvell  the  trustee  was  dead. 
In  The  Attorney-General  v.  Doyley  there  were  two  objects : 
relations,  not  poor  relations;  and  charitable  objects.  Charity 
is  the  primary  object  of  this  testator  :  poor  persons,  generally  ; 
with  a  preference  only  of  his  poor  relations :  the  selection  to  be 
made  by  his  widow,  taking  the  advice  of  the  trustees ;  but  not 
subject  to  their  approbation  or  consent.  The  effect  of  the  plan, 
which  the  defendant  has  forced  upon  the  plaintiff,  is  to  convert 
the  testator's  charitable  intention  into  a  sort  of  patronage  among 
persons,  who  cannot  be  represented  proper  objects :  viz.  an 
attorney  :  a  fellow  of  a  college  :  a  midshipman,  &c. 

j)ec.  12.      The  Master  of  the  Bolls  : 

2io  l  *  am  no*  muc^  surPri8©d,  that  some  doubt  and  controversy 

should  have  arisen  upon  this  will,  with  regard  to  the  degree 
of  influence  and  control,  which  the  trustees  and  the  widow  were 
respectively  to  possess  in  the  application  of  the  moiety  of  the 
widow's  income  to  charitable  purposes;  for  the  intention  is 
rather  obscurely  expressed,  and  with  some  apparent  contradiction. 
From  the  recommendation  to  his  wife  to  co-operate  with  his 

t  7  R.  It.  76  (7  Ves.  36).  t  4  Vin.  485 ;  2  Eq.  Ca.  Ab.  194. 
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trustees,  it  might  be  supposed,  that  he  was  about  to  devolve  Waldo 
upon  those  trustees  some  duty,  which  they  were  to  perform ;  oaIbt. 
and  in  the  performance  of  which  his  wife  might  give  them  her 
assistance :  but  in  the  next  sentence  he  commits  the  whole  trust 
to  the  widow  herself ;  and  only  directs  it  to  be  executed  with 
their  advice  and  assistance.  Upon  the  whole  however  the 
intention  seems  to  be  to  vest  in  her  a  discretionary  power  of 
distributing  to  such  charitable  purposes,  as  she  shall  think  fit ; 
and  therefore,  though  the  trustees  are  to  advise  and  assist,  yet, 
in  case  of  a  difference  of  opinion  it  is  her's  that  must  prevail. 
Into  her  hands  the  whole  money  is  to  be  paid ;  by  her  the 
distribution  is  to  be  made  ;  and  by  her  judgment  the  fitness  of 
the  object  is  to  be  determined.  There  is  hardly  an  opening  for 
them  to  interfere,  except  by  their  advice  and  assistance.  Advice 
does  not  include  decision  :  nor  does  assistance  imply  the  power 
of  control. 

It  is  said,  however,  that,  supposing  the  discretion  to  be  in 
the  widow,  yet  it  is  to  a  degree  limited  and  circumscribed  by 
the  direction  for  the  preference  of  poor  relations.  The  meaning 
seems  to  be,  not  that  poor  relations  shall  be  preferred  to  all 
other  charitable  purposes;  but  only,  that  in  the  distribution, 
which  she  may  think  fit  to  make  to  persons  in  distress,  distressed 
relations  shall  have  the  preference :  among  the  poor,  poor  relations 
*shall  be  preferred.  It  is  said,  however,  that,  to  secure  the  due  [  *2ii  ] 
performance  of  the  trust,  a  scheme  ought  to  be  laid  before  the 
Master ;  and  the  trust  ought  to  be  carried  into  execution  under 
the  direction  of  this  Court.  In  the  cases  referred  to  there  was 
a  sum  of  money,  or  a  residue,  to  be  distributed  among  some 
given  description  of  persons.  It  belonged  to  the  Court  to  deter- 
mine, what  persons  according  to  legal  construction  came  within 
that  description ;  and  to  see,  that  the  whole  fund  was  distributed 
among  the  ascertained  objects  of  the  charity :  but  in  a  case,  in 
which  there  is  so  great  a  latitude  of  description  as  in  this  will,  and 
it  is,  not  a  residue,  or  a  sum  in  gross,  that  is  once  for  all  to  be 
distributed,  but  part  of  an  annual  and  temporary  income,  to  be 
disposed  of  from  year  to  year,  according  to  a  discretion,  to  be 
exercised  every  year,  and  possibly  every  day,  it  seems  very 
difficult  for  the  Court  to  take  upon  itself  the  direction  and 
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Waldo  management  of  the  fond,  so  to  be  applied.  A  scheme  must  be 
Calby.  laid  before  the  Master  every  year;  for  the  intention  was,  not 
that  the  charitable  fund  should  be  applied  during  her  whole  life 
in  one,  fixed,  uniform,  and  invariable,  manner,  but  that  it  should 
be  applied  from  time  to  time,  as  proper  objects  presented  them- 
selves for  the  exercise  of  her  discretion.  Where  a  residue  is 
to  be  applied,  the  Court  frequently  directs  a  scheme ;  even  where 
an  unlimited  discretion  as  to  distribution  is  left  to  a  trustee ; 
and  where  consequently  a  scheme  can  answer  no  purpose,  but 
to  shew,  that  the  whole  fund  is  applied  to  the  proper  objects. 
In  the  case  of  Supple  v.  Lowson  \  Sir  Thomas  Sewell  states  that 
to  be  the  ground. 

As  it  is  not  in  this  case  alleged,  that  any  part  of  the  fund  has 
been,  nor  is  there  any  suspicion,  that  it  will  be  withheld,  I 
hardly  think  it  necessary  to  impose  upon  the  widow  at  the 
expense  of  the  charity  the  necessity  of  annually  accounting  for 
[  *212  ]  the  employment  of  the  fund  before  *the  Master.  The  purpose 
may  be  answered  by  reserving  to  any  of  the  parties  liberty  to 
apply,  as  there  shall  be  occasion,  so  that,  if  at  any  time  there 
shall  be  ground  for  supposing,  that  the  fund  has  not  been  fairly 
expended,  the  Court  may  be  called  upon  to  interfere. 

Being  of  opinion  therefore,  that  the  discretion  as  to  the 
disposition  of  this  fund  is  in  the  widow,  and  not  in  the  trustees, 
though  it  is  to  be  exercised  with  their  advice  and  assistance,  and 
thinking  a  scheme  not  necessary,  the  decree  must  be  according 
to  the  prayer  of  the  bill ;  with  liberty  for  any  of  the  parties  to 
apply  ;  as  there  shall  be  occasion. 

1809.  The  decree  was  pronounced  accordingly.    From  that  decree 

"  ay. '    '    the  defendants  appealed  to  the  Lord  Chancellor  ;   [which  appeal 

[  215  ]       was  afterwards  abandoned] . 

t  Ambl.  729. 
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DANIELS  v.  DAVISON.t 

(16  Vesey,  249—256;  17  Veeey,  433.) 

The  possession  of  a  tenant  is  notice  to  a  purchaser  (as  between  him- 
self and  the  tenant)  of  the  actual  interest  the  tenant  may  have,  either  as 
tenant,  or,  farther,  as  in  this  instance,  under  an  agreement  to  purchase 
the  premises. 

Specifio  performance  of  a  contract  to  sell  enforced  against  a  person 
who  had  purchased  the  property  from  the  vendor  at  an  advanced  price, 
with  notice  of  the  prior  contract.  Such  subsequent  purchaser  was 
ordered  to  convey  on  payment  to  him  of  the  price,  which  the  original 
purchaser  contracted  to  pay. 

The  bill  stated  the  following  agreement,  executed  by  the 
plaintiff  and  the  defendant  Davison  : 

"  Memorandum :  it  is  this  day,  1st  February,  1802,  agreed 
between  John  Davison,  of  the  East  India  House,  London,  and 
James  Daniels,  of  Ealing,  in  the  county  of  Middlesex,  that  the 
said  John  Davison  shall  sell  to  the  said  James  Daniels,  his 
public-house,  called  the  Plough,  now  in  the  occupation  of  the 
said  James  Daniels,  together  with  the  garden  belonging  to  the 
said  house,  for  the  sum  of  200/.,  to  be  paid  on  or  before  the  25th 
of  March  next  ensuing,  provided  the  said  premises  are  copyhold, 
but  if  it  should  appear  that  any  part  thereof  is  freehold,  then 
this  agreement  to  be  void." 

The  bill  farther  stated,  that  the  plaintiff,  in  March,  1802, 
before  the  day  appointed,  tendered  the  purchase-money ;  and 
demanded  a  surrender :  but  the  defendant  Davison  refused  to 
perform  the  contract ;  and  sold  the  premises  to  the  defendant 
Thomas  Bea  Cole  for  800Z. ;  charging  notice  of  the  plaintiff's 
agreement  before  the  surrender  to  Cole,  and  payment  of  his 
money ;  and  *prayed  a  specific  performance  of  the  agreement ; 
that  Cole  may  be  decreed  to  surrender  to  the  plaintiff :  or,  if  it 
shall  appear,  that  he  is  a  purchaser  without  notice,  that  Davison 
may  account  for  the  difference  between  the  price,  stipulated  by 
the  agreement,  and  the  sum,  at  which  he  sold  to  Cole. 

The  defendant  Davison  by  his  answer  suggested,  that  some 
part  of  the  premises  was  freehold ;  and  therefore  he  was  dis- 
charged from  the  agreement ;  admitting  however,  that  he  could 

t  CabaUero  y.  Henty  (1874)  L.  B.  9  Ch.  447, 449,  43  L.  J.  Ch.  635,  637,  30 
L.  T.  314. 


1809. 

March  17. 
Aug.  9. 

1811. 
March  1. 

Eldon,  L.C. 
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Daniels  not  distinguish  the  freehold  from  the  copyhold.  The  defendant 
Davison.  Cole  denied  notice  of  the  agreement,  until  after  the  bill  was 
filed ;  which  was  in  October,  1805 ;  and  the  plaintiff's  lease  was 
to  expire  at  Michaelmas  following.  The  answer  also  admitted 
that  the  premises  were  conveyed  to  Cole  by  surrender;  the 
reason  of  which  was  represented  in  evidence  to  be  to  save  the 
expense  of  a  lease  and  release  for  the  freehold  part ;  which  could 
not  be  exactly  ascertained.  There  was  contradictory  evidence 
as  to  part  of  the  premises  being  freehold,  and  upon  the  point  of 
notice. 

The  Lord  Chancellor,  when  the  cause  was  opened,  said, 
there  was  a  decision  in  this  Court,  that  possession  of  a  tenant 
was  notice  to  a  subsequent  purchaser  of  an  equitable  agreement, 
which  the  tenant  had;  preventing  the  plea  of  purchase  for 
valuable  consideration  without  notice ;  and  afterwards  men- 
tioned the  case  of  Taylor  v.  Stibbert ;  t  where  Lord  Rosslyn  lays 
down,  that  whoever  purchases  an  estate,  knowing  it  to  be  in  the 
possession  of  tenants,  is  bound  to  inquire  into  the  estates  those 
tenants  have ;  stating  it  to  have  been  determined,  that  a  pur- 
[  *25i  ]  chaser,  being  told,  particular  parts  of  the  estate  were  *in  the 
possession  of  a  tenant,  without  any  information  as  to  his  interest, 
and  taking  it  for  granted  to  be  only  from  year  to  year,  was 
bound  by  a  lease  that  tenant  had ;  which  was  a  surprise  upon 
him ;  as  it  was  sufficient  to  put  the  purchaser  upon  inquiry,  that 
he  was  informed  the  estate  was  not  in  the  actual  possession  of 
the  person,  with  whom  he  contracted ;  that  the  vendor  could 
not  transfer  the  ownership  and  possession  at  the  same  time; 
that  there  were  interests,  as  to  the  extent  and  nature  of  which  it 
was  the  purchaser's  duty  to  inquire. 

Sir  Samuel  RomiUy,  Mr.  Leach,  and  Mr.  Home,  for  the 
plaintiff : 

The  decision,  to  which  Lord  Rosslyn  refers,  cannot  be  found : 
but  the  proposition  is  supported  by  the  known  established  prin- 
ciple of  this  Court,  that  whatever  puts  a  purchaser  upon  inquiry 
shall  be  held  notice :  and  if  therefore  he  knows,  that  a  tenant  is 

t  2  B.  B.  278  (2  Yes.  Jr.  437);  and  see  Hall  v.  Smith,  9  B.  B.  313  (14  Yes.  426). 
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in  possession,  he  is  considered  as  having  notice  of  the  whole  Daniels 
extent  of  his  interest ;  and  bound  to  admit  every  claim,  which  Davison. 
could  have  been  enforced  against  the  vendor.  This  case,  though 
different  in  circumstances,  is  in  principle  the  same  :  a  tenant,  in 
actual  occupation  of  the  premises,  claiming  an  interest  against 
his  landlord,  not  in  that  character,  but  as  a  vendor.  The  prin- 
ciple extends  to  any  interest,  of  whatsoever  description,  which 
the  tenant  may  have;  binding  the  purchaser,  if,  omitting  to 
inquire  from  the  tenant  as  to  the  nature  and  extent  of  his 
interest,  he  takes  the  representation  of  the  vendor.  The  dif- 
ference of  circumstances,  whether  the  person,  in  occupation  of 
the  premises  is  an  actual  lessee,  with  an  agreement  for  renewal, 
or  holds  only  from  year  to  year,  with  an  agreement  for  the 
purchase  of  the  premises,  raises  no  substantial  distinction.  The 
purchaser,  omitting  by  reasonable  *  diligence  to  acquire  informa-  [  *232  ] 
tion  of  his  real  interest,  is  bound  to  confirm  it. 

Mr.  Alexander,  Mr.  Martin,  and  Mr.  Finch,  for  the  defen- 
dants: 

The  case  of  Taylor  v.  Stibbert  is  not  an  authority  for  a  decree 
under  these  circumstances.  In  that  case  the  purchaser  had 
actual  notice,  that  the  leases  contained  covenants  for  renewal ; 
which  was  the  true  ground  for  binding  him.  The  want  of  all 
notice  distinguishes  this  case.  There  is  no  reason,  that  the 
purchaser  should  extend  his  inquiry  beyond  the  person,  with 
whom  he  contracted.  The  inconvenience  would  be  very  con- 
siderable, if  in  a  large  purchase  the  purchaser  should  be  obliged 
to  apply  to  every  tenant  for  the  purpose  of  such  an  inquiry. 

The  Lord  Chancellor: 

This  case  involves  a  point  of  very  great  consequence.  At  this 
moment  I  find  great  difficulty  in  distinguishing  it  from  the  cases 
of  notice.  To  sustain  the  plea  of  purchase  for  valuable  con- 
sideration without  notice,  the  defendant  must  aver,  that  the 
vendor  was,  or  pretended  to  be,  seised;  and  that  he  was  in 
possession;  which  would  be  satisfied  by  the  possession  of  his 
tenant.  On  the  other  hand  if  this  plaintiff  had  no  lease,  but 
merely  this  equitable  agreement,   and  had   taken  possession 
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dahislb     under  that,  the  subsequent  purchaser  could  not  have  made  out 

Davwox.  *^e  averment,  that  the  vendor  was  in  possession.  Such  an 
agreement  would  have  determined  a  tenancy  at  will.  Then  as 
to  a  tenancy  from  year  to  year,  which  the  law  favors,  is  the 

[  *253  ]  situation  of  a  person,  in  possession  as  such  "tenant,  different  in 
equity  with  regard  to  third  persons,  if,  making  an  agreement 
with  his  landlord  to  purchase  the  premises,  instead  of  giving  up 
the  possession,  and  re-entering  under  that  agreement,  he  retains 
the  possession,  without  going  through  that  ceremony?  If  he 
had  quitted  the  possession  for  a  week,  the  purchaser  could  not 
make  out  the  averment,  that  the  vendor  was  in  possession. 
Suppose  a  lease  for  seven  years ;  with  an  agreement  that  at  the 
expiration  of  certain  periods  the  tenant  should  have  an  option  to 
purchase :  in  the  case  of  Douglas  and  Witterwronge  t  Lord 
Kenton  held,  that  the  benefit  of  that  agreement  should  go  to  the 
heir:  the  executor  paying  for  the  purchase;  and  the  lessee, 
when  he  made  the  option,  was  to  be  considered  the  owner  ab 
initio :  a  strong  decision :  but,  if  another  person  dealt  with  the 
lessor  pending  the  currency  of  the  term,  who  represented  the 
lessee  as  tenant  under  a  lease,  that  would  be  notice  of  the  lease, 
and  all  its  contents,  including  that  covenant.  Where  the 
original  entry  was  as  tenant,  can  the  purchaser  protect  himself 
under  an  assurance  from  that  person,  who  was  once  landlord, 
that  the  relation  between  them  had  not  been  changed?  In 
equity  at  least  this  landlord  could  not  have  called  for  rent.  The 
other  might  have  refused  it ;  and  might  have  claimed  under  the 
agreement ;  as  determining  the  relation  of  landlord  and  tenant. 
If  he  had  led  Cole  into  the  purchase,  that  would  have  been  a 
different  case :  but  that  is  not  the  effect  of  Cole's  answer ;  which 
is,  that  he  knew,  the  plaintiff  was  in  possession ;  but  did  not 
know  the  nature  of  his  possession ;  not  taking  the  trouble  to 
inquire,  whether  he  was  tenant  or  purchaser. 

I  have  a  strong  persuasion  and  recollection,  with  Lord  Rosslyn, 
that  there  is  such  a  determination,  as  he  asserts  in  that  passage 

[  *254  ]  of  his  judgment  t  to  have  been  made.  *In  the  West  of  England 
leases  for  lives,  with  covenant  for  renewal  upon  certain  terms, 
are  usual.    A  purchaser,  satisfied  with  an  inquiry  from  the 

t  1  B.  R.  10  (1  Cox,  167).  J  2  B.  B.  280  (2  Ves.  Jr.  440). 
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vendor,  who  gave  no  farther  information,  than  that  the  person  Daniels 
in  possession  was  tenant  for  life,  would  be  bound  by  that  Davison. 
covenant. 

The  Lord  Chancellor  :  Aug.  9. 

Upon  one  point  in  this  cause  there  is  considerable  authority 
for  the  opinion  I  hold ;  that,  where  there  is  a  tenant  in  posses- 
sion under  a  lease,  or  an  agreement,  a  person,  purchasing  part 
of  the  estate,  must  be  bound  to  inquire,  on  what  terms  that 
person  is  in  possession.  If,  for  instance,  he  is  occupying  tenant 
under  a  lease  for  forty-five  years,  the  purchaser  is  bound  by  the 
fact,  that  he  is  entitled  to  that  term ;  if  he  does  not  choose  to 
inquire  into  the  nature  of  his  possession :  the  tenant  being  in  no 
fault ;  but  enjoying  according  to  his  title.  Then  if  in  the 
instance  of  such  a  term  the  tenant  would  be  entitled  against  a 
purchaser,  why  is  not  his  title  good  for  a  greater  interest  ?  In 
the  case  of  Douglas  and  Witterwronge  the  tenant  was  not  bound 
to  know,  and  did  not  know,  that  it  was  necessary  for  him  to 
make  any  communication  of  the  option,  which  he  had  by  the 
contract  with  his  landlord  to  become  the  purchaser ;  and  Lord 
Kenton  held,  that  there  was  nothing,  that  could  affect  his 
conscience  in  favour  of  a  purchaser,  having  no  communication 
with  him.f  My  opinion  therefore,  considering  this  as  depending 
upon  notice,  is,  that  this  tenant,  being  in  possession  under  a 
lease,  with  an  agreement  in  his  pocket  to  become  the  purchaser, 
those  circumstances  altogether  give  him  an  equity,  repelling  the 
claim  of  a  subsequent  purchaser,  who  made  no  inquiry  as  to  the 
nature  of  his  possession.  That  was  the  doctrine,  laid  down  by 
Lord  *Rosslyn  in  the  case,!  to  which  I  referred  ;  and  I  think  it  [  *255  ] 
right. 

My  judgment  on  that  point  lays  out  of  consideration  the 
question,  whether,  taking  Cole  not  to  be  affected  with  notice, 
Davison,  the  vendor,  is  to  be  considered  in  equity  as  holding  the 
money,  derived  from  the  second  purchase,  viz.  the  difference 
between  the  prices,  in  trust  for  the  person,  to  whom  he  had  first 
agreed  to  sell  the  estate.    The  estate  by  the  first  contract 

t  This  opinion  does  not  appear  in     in  the  preceding  page, 
the  accounts  of  that  case  referred  to         J  Taylor  v.  Stibbcrt,  2B.B.  278. 
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Daihels  becoming  the  property  of  the  vendee,  the  effect  is,  that  the 
Davison,  vendor  was  seised  as  a  trustee  for  him  ;  and  the  question  then 
would  be,  whether  the  vendor  should  be  permitted  to  sell  for 
his  own  advantage  the  estate,  of  which  he  was  so  seised  in  trust ; 
or  should  not  be  considered  as  selling  it  for  the  benefit  of  that 
person,  for  whom  by  the  first  agreement  he  became  trustee ;  and 
therefore  liable  to  account. 

It  is  not  however  necessary  to  decide  that  point;  another 
question  being,  whether  under  the  actual  circumstances  this  is 
clearly  now  a  binding  contract.  Upon  the  face  of  the  agreement 
it  is  binding,  if  the  premises  are  all  copyhold  :  but,  if  any  part  is 
freehold,  there  is  no  contract.  This  is  the  express  agreement. 
It  is  alleged  by  the  defendant,  that  the  whole,  or  a  part,  is  free- 
hold  :  but  it  is  contended  on  the  other  side,  that  he  ought  not 
to  be  permitted  to  say,  any  part  is  freehold ;  and,  if  he  may,  yet 
there  is  in  this  cause  evidence,  that  all  the  premises  are  copy- 
hold ;  and,  whether  sufficient  to  persuade  the  Court,  that  they 
are  so,  or  not,  it  ought  to  be  taken  as  conclusive  against  the 
defendant.  There  is  by  no  means  sufficient  evidence,  that  all 
the  premises  are  copyhold :  nor  is  the  circumstance,  that  upon 
the  second  sale  *they  were  bought  and  sold  as  copyhold, 
evidence,  that  ought  to  be  taken  as  conclusive  against  him.  In 
order  to  decree  a  specific  performance  of  the  first  agreement, 
the  subject  must  be  proved,  as  it  is  described  ;  and  it  would  be 
too  much  to  compel  the  performance,  where  according  to  the 
language  of  the  agreement  itself  there  is  no  contract. 

An  inquiry  was  directed,  whether  the  premises  are  all  copy- 
hold, or  a  part  is  freehold. 

[The  Lord  Chancellor  eventually  decreed  specific  performance 
and  delivered  the  following  judgment  on  this  date  as  reported  at 
[  17  Ves.  433  ]  17  Ves.  488.] 

I  have  already  expressed  my  opinion,  that  the  plaintiff  is 
entitled  to  a  specific  performance  of  the  agreement  for  the  sale 
of  these  premises  to  him ;  and,  with  regard  to  the  subsequent 
sale  by  the  defendant  Davison  to  the  other  defendant  Cole,  my 
notion  is,  that  the  plaintiff  has  an  equity  to  have  a  conveyance 
of  the  premises  from  Cole ;  upon  the  ground,  that  Cole  must  be 


[  #256  ] 


1811. 
Ji 'arch  1. 
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considered  in  equity  as  having  notice  of  the  plaintiff's  equitable  Dakisu 
title  rtnder  the  agreement ;  that  Cole  was  bound  to  inquire ;  and  davisok. 
therefore,  without  going  into  the  circumstances,  to  ascertain, 
whether  he  had,  or  had  not,  actual  notice,  he  is  to  be  considered 
as  a  purchaser  of  the  other  defendant's  title,  subject  to  the  equity 
of  the  plaintiff  to  have  the  premises  conveyed  to  him  at  the 
price,  which  he  had  by  the  agreement  stipulated  to  pay  to  that 
defendant ;  and  that  it  is  competent  to  the  Court  to  make  that 
arrangement  as  between  co-defendants. 

The  plaintiff  therefore,  deducting  his  costs  out  of  the  money 
he  is  to  pay,  must  have  such  conveyance  from  one  or  both  the 
defendants,  as  the  Master  shall  settle,  if  they  differ :  but  I  can  go 
no  farther  than  to  regulate  as  between  the  defendants  the 
payment  of  that  money,  which  the  plaintiff  is  to  pay. 


STEELING,   Ex  PABTE.t  isoa 

(16  Vesey,  258—259.)  Aug.  7. 

Attorney's  lien  generally  on  papers  in  his  possession :  not  limited  to    Eldon,  L.C. 
the  occasion,  on  which  they  were  delivered,  without  special  agreement.  r  258  1 

A  petition  was  presented  by  the  assignees,  under  a  commis- 
sion of  bankruptcy,  to  have  deeds  and  papers,  belonging  to  the 
bankrupt,  delivered  up  by  an  attorney;  who  claimed  a  lien 
upon  them  for  his  general  bill. 

An  objection  was  taken  on  the  ground,  that  these  papers  were 
delivered  for  the  purpose  of  preparing  a  mortgage ;  and  the  hen 
was  to  be  limited  accordingly. 

Mr.  Alexander  and  Mr.  Wear,  in  support  of  the  petition. 

Mr.  BeU,  for  the  solicitor,  contended  for  the  general  lien ; 
observing,  that  there  was  no  instance  of  an  inquiry  as  to  the 
delivery  of  the  papers ;  which  with  this  distinction  must  occur  in 
every  case. 

The  Lord  Chancellor: 
The  general  lien  must  prevail.    Different  papers  are  put  into 

t  Colmer  v.  Ede  (1870)  40  L.  J.  Ch.  185,  186. 
R.B. — VOL.  X.  N 
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Steeling, 
Ex  parte. 

[  *259  ] 


the  hands  of  an  attorney,  as  different  occasions  *for  furnishing 
them  arise.  In  the  ordinary  case  of  lien  I  never  heard  of  a 
question,  upon  what  occasion  a  particular  paper  was  put  into  his 
hands :  but  if  in  the  general  course  of  dealing  the  client  from 
time  to  time  hands  papers  to  his  attorney,  and  does  not  get  them 
again,  when  the  occasion  that  required  them,  is  at  an  end,  the 
conclusion  is,  that  they  are  left  with  the  attorney  upon  the 
general  account.  If  the  intention  is  to  deposit  papers  for  a 
particular  purpose,  and  not  to  be  subject  to  the  general  lien, 
that  must  be  by  special  agreement :  otherwise  they  are  subject 
to  the  general  lien,  which  the  attorney  has  upon  all  papers  in 
his  hands. 


The  order  was  made  for  taxing  the  bill ;  with  a  declaration, 
that  the  attorney  has  a  lien  upon  the  papers  in  his  possession. 


1809. 
Aug.  4. 

Eldon,  L.C. 
[267] 


ECHLIFF   v.  BALDWIN.! 

(16  Vesey,  267.) 

In  junction  restraining  vendor,  defendant  to  a  bill  for  specific  per- 
formance, from  conveying  the  legal  estate. 

The  bill  prayed  the  specific  performance  of  an  agreement  for 
the  sale  of  an  estate  to  the  plaintiff. 


Mr.  Newland,  for  the  plaintiff,  moved  for  an  injunction  to 
restrain  the  defendant,  the  vendor,  from  conveying  the  legal 
estate  in  the  premises ;  on  the  ground,  that  the  plaintiff  might 
be  thus  put  to  expence  by  the  necessity  of  making  another  party, 
when  the  cause  might  be  just  ready  for  hearing. 

The  order  was  made  accordingly. 


t  London  &  County  Banking  Coy.  v.  Lewis  (1882)  21  Ch.  D.  490,  47  L.  T. 
501. 
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STAPYLTON  v.  SCOTT.  i«»- 

(16  Veeey,  272-275.)  ^yM*,21. 

A  purchaser  is  not  precluded  from  insisting  upon  an  objection  to  title    Bldok,  L.C. 
even  though  such  objection  appeared  on  the  abstract,  delivered  before  he        [  272  ] 
filed  his  bill  for  specific  performance. 

An  exception  was  taken  to  the  Master's  report  in  favour  of  the 
title  of  the  defendants  to  the  premises,  for  the  purchase  of  which 
the  plaintiff  had  contracted.  The  objection  arose  upon  the 
will  of  the  testator  John  Nicholson ;  devising  his  undivided 
moiety  or  half  part  of  the  dwelling-house,  &c.  and  all  his  other 
shares,  proportions  and  interest,  if  any,  in  the  premises  to  the 
defendants  upon  trust  to  sell. 

The  Lord  Chancellor  :  [  273  ] 

This  is  certainly  a  very  singular  description  by  a  person, 
persuaded,  that  he  had  the  entirety  of  the  premises;  and  at  least 
imports  a  doubt,  whether  he  had  the  entirety,  or  not.  By 
the  evidence  before  the  Master  the  cause  of  that  doubt  was 
accounted  for.  There  is  no  circumstance  in  the  evidence, 
shewing,  that  he  had  not  the  entirety ;  and,  if  he  had,  the  words 
are  sufficient  to  pass  it.  I  therefore  think  the  opinion  of  the 
Master  in  favour  of  the  title  right :  but  the  question  remains, 
whether  upon  the  conjecture,  that  this  is  a  good  title,  a  Court  of 
Equity  should  compel  a  purchaser  to  take  it.  I  will  give  my 
opinion  upon  that,  when  the  cause  comes  on  for  farther 
directions. 

The  cause  came  on  for  farther  directions. 

Mr.  Rkhards,  Mr.  Hart,  and  Mr.  Bell,  for  the  plaintiff,  JuiyU. 
insisted,  that  the  doubt  was  thrown  upon  the  title  by  the  testator 
himself,  under  whose  will  the  estate  was  offered  for  sale ;  and 
the  Court  could  not  protect  or  indemnify  the  purchaser  against 
the  claim  of  the  proprietor  of  the  other  moiety ;  if  it  was  not  in 
the  testator;  as  appeared  from  the  will;  though  it  was  not 
ascertained,  where  it  was. 

IT  2 
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Btapylton   The  Loud  Chancellor  : 

Scott.  The  habit  of  this  Court  formerly  was,  not  to  refuse  the  decree 

My2i.  for  a  8pecific  performance,  upon  the  ground,  that  the  title  was 
doubtful.  The  Court,  relying  on  its  own  opinion  in  favour  of  the 

[  *274  ]  title,  would  not  admit  any  doubt,  *detracting  from  the  value  of 
that  opinion;  and  the  notion  was  very  generally  entertained, 
that  the  true  way  of  getting  rid  of  the  difficulty,  arising  from 
any  doubt,  was  by  an  appeal  to  the  House  of  Lords.  The  course 
has  however  varied  entirely ;  and  it  has  been  held  repeatedly, 
that,  though  in  the  judgment  of  the  Court  the  better  opinion  is, 
that  a  title  can  be  made,  yet,  if  there  is  a  considerable,  a  rational, 
doubt,  the  Court  has  not  attached  so  much  credit  to  its  own 
opinion  as  to  compel  a  purchaser  to  take  the  title ;  but  leaves  the 
parties  to  law.  The  first  modern  case  of  that  sort  was,  I  believe, 
Shapland  v.  Smith;  t  in  which  Mr.  Hett  differed  from  Baron 
Eyre  ;  and  the  opinion  of  the  former  was  confirmed  by  Lord 
Tiiurlow;  who  however  felt  the  doubt  so  forcibly,  that  he 
refused  a  specific  performance;  and  unquestionably  in  many 
instances  since  that  time  it  has  been  refused,  where  there  was 
reasonable  doubt  upon  the  title. 

The  doubt  in  general  cases  has  been,  not  of  the  same  nature 
as  this,  but  upon  matter  of  law  respecting  the  title  :  yet,  if  there 
is  as  rational  a  doubt,  whether  in  this  instance  the  testator 
had  the  entirety  of  the  premises,  as  if  the  title  was  affected  by 
an  objection  of  law,  I  cannot  see  the  ground  for  a  different 
principle.  Considering  this  question,  first,  generally,  without 
the  special  circumstances,  it  appears,  that  the  testator  John 
Nicholson,  who  became  the  owner  of  the  entirety  in  1781,  made 
his  will  in  1801 ;  devising  these  premises  by  express  description 
as  one  undivided  moiety  ;  and,  instead  of  describing  the  other 
moiety,  he  devises  all  his  other  shares,  proportions  and  interest, 
if  any ;  not  asserting,  that  he  has  any,  to  trustees  to  sell ;  and 

f  *275 1  it  appears  by  a  subsequent  *instrument,  on  which  however  I  do 
not  lay  much  stress,  that  the  same  description  followed  in  each 
of  those  subsequent  conveyances.  Taking  the  principle  to  be,  that 
a  purchaser  shall  have  a  reasonably  clear  title,  can  this  be  so 
represented  ?    Admitting,  that  it  may  be  explained  by  extrinsic 

t  1  Br.  C.  G.  175. 
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circumstances,  that  the  testator's  doubt  can  be  accounted  for, 
the  true  question  is,  whether  this  is  a  reasonably  clear,  market- 
able, title,  without  that  doubt  as  to  the  evidence  of  it,  which 
must  always  create  difficulty  in  parting  with  it.  1  am  satisfied, 
that  it  is  not. 

Upon  the  special  circumstances,  it  was  contended,  that  this  is 
an  agreement,  not  for  the  entirety  of  the  premises,  but  for  such 
interest  only  as  the  testator  had:  but  that  is  not  the  true 
construction  ;  and  the  point  was  properly  abandoned.  The  next 
consideration  is,  whether,  the  plaintiff  having  an  agreement  for 
the  entirety,  and  having  also,  before  he  filed  his  bill,  the 
abstract,  with  the  special  description  of  the  title,  the  circum- 
stance of  his  filing  such  a  bill  with  that  knowledge  is  to  bind 
him  in  equity.  Even  if  the  abstract  had  shewn,  that  the  vendors 
had  no  title,  according  to  the  practice  he  might  file  the  bill;  and 
the  blot,  appearing  upon  the  abstract  previously,  is  not  a 
circumstance,  that  will  prevent  a  specific  performance,  if  he 
chooses  to  have  it.  Upon  the  whole  1  cannot  decree  a  specific 
performance. 


Stapyltok 

r. 

Soott. 


COWELL  v.   SIMPSON. 

(16  Vesey,  275—282.) 
A  solicitor's  lien  on  papers  is  superseded  by  bis  taking  security  ,f 

Bryan  Edwabds  died  in  the  year  1800  ;  indebted  to  his 
solicitors  Eichard  and  Bobert  Shawe  for  business  done  and 
otherwise  to  a  considerable  amount.  The  *  defendant,  being  one 
of  his  executors,  employed  Messrs.  Shawe  in  the  affairs  of  the 
executorship  as  solicitors,  and  also  as  his  own  solicitor.  In  October, 
1800,  he  confessed  a  judgment  as  executor  for  the  amount  of 
their  demand ;  but  he  had  not  possessed  assets,  subject  thereto, 
sufficient  to  discharge  it.  In  1808  they  sent  in  their  bill ;  and 
the  defendant  gave  them  two  notes,  payable  with  interest  three 
years  after  date  :  one  dated  the  1st  of  October,  1807,  for 
87U.  18*.  :  the  other,  dated  the  1st  of  October,  1808,  for 
705*.  18*.  &d. 

+  Angus  v.  McLachlan  (1883)  23  Ch.  D.  330,  334;  In  re  Taylor,  '91, 1  Ch. 
£90,600. 


1809. 
July  2ti. 

Eldox,  L.C. 

[275] 


[  *27f>  J 
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The  bill  was  filed  against  the  defendant,  as  executor,  for  an 
gcmov.  account ;  and  the  defendant,  wishing  to  employ  another  solicitor, 
applied  to  Messrs.  Shawe  for  his  papers;  offering  to  pay  the 
sum  of  82Z.  Of.  9d.  the  amount  of  their  bill,  delivered  for  business 
done  subsequent  to  the  settlement  in  1808 :  but  they  declined  to 
deliver  the  papers  without  payment  of  the  money,  secured  by  the 
judgment  and  the  notes  ;  though  the  defendant  has  not  since 
the  judgment  possessed  assets,  and  the  notes  are  not  payable. 

A  motion  was  made  by  the  defendant,  that  on  payment  of 
82/.  0*.  9d.  Messrs.  Shawe  may  deliver  up  on  oath  all  deeds, 
books,  papers,  &c.  belonging  to  the  defendant;  insisting,  that 
by  taking  the  personal  security  of  the  defendant  for  the  other 
demand,  they  had  relinquished  their  lien. 

Mr.  Bell  and  Mr.  Home,  in  support  of  the  motion : 

The  question  is,  whether  a  solicitor,  who  takes  a  security, 
thereby  exempting  his  bill  from  taxation,  and  obtaining  interest, 
does  not  forfeit  his  lien ;  which  is  a  disadvantage  in  this  respect, 
that  it  prevents  the  claim  of  interest.  The  principle  is,  that  by 
T  *277  ]  taking  a  security  the  *right  by  the  general  law,  not  founded  on 
the  special  contract,  is  gone;  and,  these  being  negotiable 
securities,  they  may  have  received  actual  payment. 

Sir  Samuel  RomiUy  and  Mr.  Hart,  for  the  solicitors  [cited 
Mackreth  v.  Symmon8,f  and  an  unreported  case  of  Clock  v- 
Bamfield,  at  the  Bolls  in  1802,  referred  to  in  the  judgment, 
post,  p.  185] . 

[  278  ]       The  Lord  Chancellor  : 

This  is  a  question  of  extreme  importance  and  considerable 
difficulty ;  and  I  should  have  felt  great  relief,  if  I  had  found  the 
case  before  the  Master  of  the  Bolls  a  precedent :  but  it  has 
no  application  to  this.  It  is  now  very  well  settled,  that  if  an 
estate  is  sold  in  this  Court,  and  nothing  more  passes,  the  vendor, 
though  he  has  conveyed  the  estate,  has  a  lien  for  the  purchase- 
money.  The  older  cases  with  reference  to  this  particular  species 
of  transaction  seem  to  have  aimed  at  this  distinction :  which  I 
{  *279  ]      collected,  as  borrowed  from  the  civil  law ;  that  a  security  *for 

t  ^wfe,  p.  85  (15  Ves.  329). 
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the  money  pats  an  end  to  the  lien:  the  special  contract  Cowbll 
superseding  the  implied  contract :  bat  there  are  many  decisions  Simpson. 
in  this  Court  against  that.  I  am  not  sure  however,  that  the 
doctrine  as  to  vendor  and  purchaser  will  apply  to  this  case.  I 
remember  being  in  some  degree  distressed  at  finding,  with 
regard  to  questions  of  lien  as  to  other  property,  not  real  estate, 
a  great  deal  of  doctrine,  undisturbed,  that  by  taking  a  security 
the  lien  was  given  up ;  and  the  express  contract  determined  the 
implied  one. 

Where  by  the  usage  of  trade  a  person  has  a  lien  on  goods  in 
his  hands  for  work  performed  upon  them,  and  farther,  for  work 
npon  other  goods,  not  then  in  his  possession,  having  been 
delivered  over,  according  to  the  usages  of  different  trades,  it  is 
settled  by  modern  decisions,  that  by  taking  a  security  the  lien  is 
gone,  even  with  regard  to  the  goods  in  his  possession ;  and 
cannot  accompany  that  special  security ;  which  determines  the 
implied  contract.    It  is  necessary  to  see,  upon  what  principle 
that  stands.    I  rather  think,  it  is  not  regulated  by  the  usage  of 
trade.    It  has  been  accounted  for  in  this  way ;  that  the  lien  is 
gone  by  the  effect  of  the  intention  to  substitute  the  special 
contract  for  the  implied  one :  the  necessities  of  mankind  requir- 
ing, that  the  goods  should  be  delivered  for  consumption,  it  is  not 
to  be  presumed,  that  the  lien  was  to  be  extended  through  the 
whole  period ;  which  would  create  much  difficulty  in  the  usual 
course  of   dealing  between  tradesmen  and  their  customers.    1 
have  however  heard  that  denied ;  and  it  has  been  put  upon  a  rule 
of  law,  that  the  special  contract  removes  the  implied  one  :  but, 
if  that  is  the  ground,  this  case  would  deserve  much  consideration. 
The  solicitor  taking  a  security,  which  has  three  years  to  run,  as 
the  client  may  have  occasion  for  his  papers,  there  is  as  much 
reason,  that  the  lien  should  not  accompany  the  security  through 
that  *period,  as  in  the  instance  of  a  trade :  and  the  conclusion  is      [  *280  ] 
equally  difficult,  that  the  papers,  if  the  client  has  occasion  for 
them,  could  be  withheld.    I  am  not  at  present  satisfied  that  this 
lien  exists. 

The  Lobd  Chancellor:  July  2^. 

I  regret,  that  this  motion  is  made  at  a  period,  when  I  cannot 
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Cowbll  have  the  assistance  of  the  Judges.  With  regard  to  the  doctrine 
Simpson.  °'  lien  in  this  Court  as  it  affects  the  purchase-money  of  an  estate 
sold,  I  have  stated  what  occurred  to  me  in  the  case  of  Mackreth 
v.  Symmons  ;  t  which  is  now  the  subject  of  a  re-hearing :  but  my 
opinion  is  not,  that  this  case  is  to  be  decided  by  analogy  to  that 
part  of  the  doctrine  of  lien :  that  doctrine  having  been  applied 
much  farther  in  the  instance  of  the  purchase  of  an  estate,  what- 
ever doubt  was  originally  entertained  upon  that  transaction,  than 
in  any  other  case. 

The  practice  with  regard  to  the  lien  of  an  attorney  upon 
papers  is  not  very  ancient.  Lord  Mansfield  J  states  that 
expressly  ;  and  that  he  had  argued  the  question  in  the  Court  of 
Chancery ;  and  Sir  James  Burrow  mentioned  the  first  decision, 
which  established  it  in  a  Court  of  law  by  analogy  to  other  cases 
of  lien.  Looking  through  the  general  doctrine  of  lien,  as  applic- 
able to  all  cases,  except  the  purchase  of  an  estate,  with  reference 
to  which  it  has  in  a  series  of  decisions  been  extended,  it  may  be 
described  as  prima  facie  a  right  accompanying  the  implied 
contract.  In  the  case  of  a  factor,  who  has  a  lien  both  for  his 
expenditure  upon  the  goods  in  his  possession  and  his  general 
balance  upon  former  transactions,  entering  into  a  special 
contract  for  a  particular  mode  of  payment  he  loses  the  lien.  In 
[  *28i  ]  various  trades  *the  demand  being  for  work  and  labour,  applied  in 
some  instances  upon  the  particular  goode,  and  others  upon  other 
goods  also,  though  the  possession  had  been  given  up,  it  is  uni- 
versally laid  down,  that  if  that  takes  place  under  a  special  agree- 
ment, there  is  no  such  lien ;  and  if  it  commenced  under  an 
implied  contract,  and  afterwards  a  special  contract  is  made  for 
payment,  in  the  nature  of  the  thing  the  one  contract  destroys  the 
other.  The  exigencies  of  mankind  requiring  the  goods  to  be 
delivered  for  consumption,  the  implication  from  an  engagement 
for  security  of  an  engagement  to  deliver  the  goods  without  pay- 
ment is  necessary :  otherwise  from  a  promissory  note,  payable  in 
three  years,  a  contract  must  be  implied,  that  the  goods  are  to  be 
retained  during  that  period  ;  destroying  the  other  special  contract. 
So,  in  this  instance,  if  the  solicitor  says,  he  will  not  proceed  in 
the  business,  and  will  not  deliver  up  the  papers,  the  consequence 
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is,  that  he  destroys  the  express  contract  to  postpone  payment  Cowell 
for  three  years.  Therefore,  unless  from  the  fact,  that  he  Simpson. 
has  taken  this  security,  yon  can  imply,  that  he  is  to  keep 
the  papers  three  years,  though  the  vital  interests  of  the  owner 
may  depend  on  the  possession  of  them,  the  implication  is 
necessary,  that  he  is  to  deliver  them  up,  and  rely  on  the  other 
contract. 

I  do  not  enter  into  the  question,  whether  he  was  obliged  to  go 
on,  farther  than  to  observe,  that  a  client  at  law  cannot  change 
his  attorney  without  leave  of  the  Court ;  and  there  is  no  mutuality, 
if  the  attorney  has  an  absolute  discretion  to  relinquish  the  cause. 
Suppose  a  sum  of  money  declared  to  be  due  by  decree  or  judg- 
ment :  it  is  *  clear  according  to  the  established  rule  of  lien,  and  [  #282  J 
the  practice,  that  the  attorney  may  give  notice  to  the  defendant 
not  to  pay  the  money,  until  his  costs  are  satisfied.  How  can 
that  lien  be  consistent  with  a  special  agreement  to  give  credit  for 
three  years,  receiving  interest  ?  He  must  either  abandon  that 
contract ;  or  claim  under  it,  and  his  lien  also ;  insisting,  that 
notwithstanding  that  contract  he  will  not  permit  the  client  to 
receive  the  money  for  three  years.  The  proposition,  that  the 
lien  can  exist  after  such  a  special  contract  necessarily  involves  a 
contradiction  to  that  contract. 

My  opinion  therefore  is,  that,  where  these  special  agreements 
are  taken,  the  lien  does  not  remain ;  and  whether  the  securities 
are  due,  or  not,  makes  no  difference.  The  case  at  the  Bolls  has 
no  application.  Business  has  been  done  by  the  attorney  during 
a  course  of  years.  At  a  particular  period  security  was  given ; 
and  afterwards  the  residue  of  the  money  was  paid.  A  second 
settlement  took  place ;  and  the  balance  was  secured  by  bond,  pay- 
able in  1801.  There  was  no  demand  beyond  that  bond  except 
112.  The  bond  became  due :  and  under  those  circumstances  a 
petition  was  presented,  not  disclosing  those  facts;  praying  a 
general  taxation  of  the  bills  ;  which  could  not  possibly  be  due. 
To  make  that  case  similar  to  this  the  application  should  have 
been  previous  to  the  time,  when  the  bond  was  due ;  submitting, 
whether,  as  a  bond  had  been  given,  though  it  was  not  due,  the 
Hen  could  remain. 
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The  order  was  made  accordingly,  that  on  payment  of  821. 0*.  9d. 
the  solicitor  should  deliver  up  the  papers,  belonging  to  the  defen- 
dant either  in  his  own  right,  or  as  executor,  t 
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Nov.  6,  7,  9. 

ELDON,  L.C. 
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THE  ATTOKNEY-GENEKAL  v.  NICHOL.J 

(16  Vesey,  338-^343.) 

An  injunction  against  darkening  ancient  windows  is  not  granted 
in  every  case  that  would  support  an  action.  The  effect  must  be  such 
material  injury,  amounting  to  nuisance,  as  should  upon  equitable 
principles  be  prevented. 

The  object  of  this  information,  filed  at  the  relation  of  the 
Scottish  Hospital,  was  to  restrain  the  defendant  from  building  up 
a  certain  wall,  erection,  or  building,  above  the  height  of  sixteen 
feet,  and  thereby  obscuring  and  darkening  the  ancient  lights  of 
the  Scottish  Hospital. 

An  injunction  was  obtained  on  the  15th  of  July,  without 
notice,  upon  affidavit  and  certificate  of  the  information  filed. 
The  Hospital  is  situated  in  Crane  Court,  Fleet  Street ;  where  the 
defendant  occupies  some  adjoining  premises,  for  the  purpose  of 
carrying  on  his  business,  as  a  printer :  the  wall,  which  was  the 
subject  of  complaint,  being,  not  opposite,  but  at  right  angles  with 
the  Hospital.  The  affidavits  represented,  that  the  relators  gave 
notice  to  the  defendant  not  to  raise  the  wall  higher  than  sixteen 
feet;  that  notwithstanding  that  notice  he  proceeded;  and  had 
carried  it  up  to  twenty  feet ;  that  the  ancient  windows  of  the 
Hospital  are  by  this  wall  darkened  and  obscured ;  and  if  it 
should  be  carried  higher,  they  will  be  to  a  greater  degree 
darkened  and  obscured ;  and  so  *much  as  materially  to  affect 
the  value  of  the  premises.    The  relators  had  brought  an  action. 


t  See  as  to  this  lien,  Ex  parte 
Sterling,  ante,  177.  In  Stevenson  v. 
Blakelock,  1  Mau.  &  Sel.  53d,  the 
Court  of  King's  Bench  seems  not 
perfectly  satisfied  with  Cowell  v. 
Simpson:  but  it  was  confirmed  by 
the  Lohd  Chancellor  on  Stevenson 


v.  Blahelocky  being  cited  in  Brydger 
v.  Brydger,  17th  of  April,  1815,  in 
Chancery.    MSS. :  Mr.  Beames. 

X  Aynsley  v.  Glover  (1874)  L.  R 
18  Eq.  574, 43  L.  J.  Ch.  777,  31  L.  T 
219. 
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Sir  Samuel  Romilly  and  Mr.  Joseph  Martin,  for  the  defen- 
dant, in  support  of  the  motion,  to  dissolve  the  injunction : 

The  jurisdiction  by  injunction  against  stopping  up  ancient 
lights,  notwithstanding  the  common  law  remedy  by  action,  or 
otherwise,  is  not  disputed  :  but  for  that  purpose  the  effect  of  the 
erection  must  be  a  total  deprivation  of  light:  not  merely  an 
obstruction :  so  that  the  plaintiff  has  not  so  much  light  as  he 
previously  enjoyed.  The  ground  for  the  interference  of  this 
Court  by  injunction  is  irreparable  injury  to  every  useful  purpose : 
not  *merely  the  inconvenience,  that  may  be  sustained  by  inter- 
cepting the  light  in  a  certain  degree.  This,  if  once  admitted, 
may  be  pushed  to  a  great  extent.  The  addition  of  one  story  to  a 
house  in  a  narrow  street  must  in  some  degree  darken  the  opposite 
houses.  In  The  Fishmongers  Company  v.  The  East  India 
Company^  Lord  Hardwicke's  reasoning  does  not  apply  to  the 
distinctions  between  an  injunction  and  ordering  the  wall  to  be 
taken  down ;  and  the  application  was  refused  as  to  both  objects. 

The  circumstances  of  this  case  are  peculiar.  There  is  an 
area  of  eighteen  feet  in  front ;  and  this  building  is,  not  directly 
in  front,  before  the  windows  of  the  Hospital,  but  on  one  side,  at 
right  angles,  with  an  interval  of  seven  feet ;  diminishing  certainly, 
but  not  excluding  the  light.  The  single  question  is,  whether  this 
is  a  nuisance ;  and  if  there  is  any  doubt,  the  Court  will  not 
interpose  in  this  summary  way. 


The 
Attorney- 
General. 
v. 

NlCHOL. 
&ov.  9. 
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Sir  Arthur  Piggott,  Mr.  Alexander,  and  Mr.  Clason,  for  the 
relators,  argued,  that  the  right  to  an  injunction  cannot  depend 
upon  the  position,  or  the  distance,  of  this  building;  nor  is  it 
necessary,  that  the  light  should  be  wholly  intercepted ;  if,  as  the 
affidavits  state,  the  effect  is,  that  these  ancient  lights  are 
darkened  and  obscured ;  and,  if  the  building  shall  be  carried 
higher,  will  be  in  a  greater  degree  darkened  and  obscured ;  so 
much  as  materially  to  affect  the  value  of  the  premises. 

The  Lord  Chancellor  : 

With  regard  to  the  jurisdiction  of  this  Court  many  of  the 
circumstances,  that  have  been  pressed  in  the  argument,  lay  no 
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[  "343  ] 


foundation  for  it.  Cases  may  exist,  upon  which  this  Court  could 
not  interfere :  yet  an  action  upon  *the  case  might  be  very  well 
maintained.  The  wall  between  a  man  and  his  neighbour  may 
belong  to  the  one,  both  in  respect  of  property  and  the  obligation 
to  repair :  and  yet  the  other  might  support  an  action  on  the 
case  for  making  a  window  in  it,  or  for  raising  the  wall :  but  the 
consequence  does  not  follow,  that  a  court  of  equity  has  any 
jurisdiction.  The  foundation  of  this  jurisdiction,  interfering  by 
injunction,  is  that  head  of  mischief,  alluded  to  by  Lord  Habd- 
wicke,+  that  sort  of  material  injury  to  the  comfort  of  the  existence 
of  those,  who  dwell  in  the  neighbouring  house,  requiring  the 
application  of  a  power  to  prevent,  as  well  as  remedy,  an  evil,  for 
which  damages,  more  or  less,  would  be  given  in  an  action  at  law. 
The  position  of  the  building,  whether  opposite,  at  right  angles,  or 
oblique,  is  not  material.  The  question  is,  whether  the  effect  is 
such  an  obstruction  as  the  party  has  no  right  to  erect,  and 
cannot  erect  without  those  mischievous  consequences,  which  upon 
equitable  principles  should  be  not  only  compensated  by  damages, 
but  prevented  by  injunction.  Assuming  therefore,  that  from 
circumstances  of  enjoyment,  usage,  or  interest,  some  contract 
could  be  implied,  that  this  defendant  should  not  build  upon  the 
premises  he  occupies,  to  the  east  of  the  Hospital,  and  that  an 
action  on  the  case  could  be  maintained  upon  that  ground,  that 
would  not  induce  this  Court  to  interpose  by  injunction  ;  unless 
the  consequences  of  the  act,  which  may  be  represented  as  illegal, 
being  a  violation  of  contract,  express  or  implied,  appeared  to  be 
such  as  should  be,  not  merely  redressed,  but  prevented  by 
application  of  the  peculiar  means  of  this  Court. 

I  repeat  the  observation  of  Lord  Habdwicke,  that  a  diminution 
of  the  value  of  the  premises  is  not  a  ground ;  and  there  is  as 
little  doubt,  that  this  Court  will  not  interpose  *  upon  every  degree 
of  darkening  ancient  lights  and  windows.  There  are  many 
obvious  cases  of  new  buildings,  darkening  those  opposite  to  them, 
but  not  in  such  a  degree  that  an  injunction  could  be  maintained : 
or  an  action  upon  the  case ;  which  however  might  be  maintained 
in  many  cases,  which  would  not  support  an  injunction.  These 
affidavits  therefore,  stating  only,  that  the  ancient  lights  will  be 
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darkened,  bat  not  that  they  will  be  darkened  in  a  sufficient 
degree  for  this  purpose,  will  not  do.  Farther,  the  affidavits  and 
the  information  regard  only  the  case  of  a  perpendicular  building, 
with  a  wall  twenty  feet  high ;  which  might  have  an  effect  so 
injurious,  that  it  would  be  restrained ;  though  a  lower  elevation, 
with  a  sloping  roof,  would  let  in  so  much  light,  that  the  interposi- 
tion of  this  Court  would  not  be  justified :  and  upon  the  proposal, 
now  made,  limiting  the  wall  to  sixteen  feet,  I  have  no  rule  for 
determining  to  what  elevation  under  twenty  feet  it  may  be 
carrie i  without  any  injurious  effect.  Considering  also  the 
particular  circumstances,  in  which  the  defendant  is  represented 
as  standing  with  reference  to  his  business,  and  that  they  have 
go1,  so  near  a  decision,!  which  I  should  be  very  unwilling  by  my 
interference  to  retard,  I  will  dissolve  this  injunction ;  the  defen- 
dant undertaking,  if  upon  the  trial,  promptly  had,  the  verdict 
shall  be  against  him,  to  remove  such  building  as  shall  be  proved 
in  a  material  and  improper  degree  affecting  these  ancient  lights. 


The 

Attobwey- 

General 

v. 
Nichoi*. 


The  defendant  gave  the  undertaking  accordingly. 


t  An  action  on  the  case  by  the  Hospital  was  depending. 
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1809.  INNES  v.  JACKSON,  t 

^is!2'  JACKSON  v.   INNES. 

Eld^~L.C.  (W  Vesey,  356-371.) 

r  3gg  -|  Husband  and  wife,  seised  under  a  settlement  of  the  wife's  property 

for  their  lives  successively  with  remainders  in  strict  settlement,  and  an 
ultimate  remainder  to  the  wife,  in  fee  simple,  subject  to  a  joint  power 
of  revocation  and  new  appointment,  having  no  issue,  joined  in  a  mort- 
gage for  a  term  of  1,000  years,  to  be  void  on  repayment  by  husband  and 
wife  or  either  of  them  their  or  either  of  their  heirs,  executors,  adminis- 
trators or  assigns,  and  they  also  thereby  covenanted  to  levy  a  fine  to 
enure  to  the  mortgagee  during  the  term,  and  after  the  determination  of 
the  term  to  certain  uses  thereby  declared  with  an  ultimate  use  to  the 
survivor  of  the  husband  and  wife  in  fee  simple.  A  fine  was  levied 
accordingly. 

Held  by  Lord  Eldon,  L.  C,  that  the  wife's  heir  was  entitled  to  the 
property  as  against  the  devisee  of  the  husband  who  had  redeemed  the 
mortgage  and  survived  his  wife.  But  this  decision  was  reversed  on 
appeal  by  the  House  of  Lords  {Jackson  v.  Innes,  1  Bli.  126),  with  the 
concurrence  of  Lord  Eldon,  L.  C,  on  the  ground  that  the  intention  to 
change  the  use  sufficiently  appeared  from  the  declaration  of  the  uses  of 
the  intended  fine,  which  clearly  indicated  an  intention  beyond  the 
purposes  of  the  mortgage. 

By  indentures  of  lease  and  release,  dated  the  17th  and  18th 
of  July,  1748,  previous  to  the  marriage  of  Richard  Jackson  and 
Ann  Willoughby,  it  was  witnessed,  that  in  consideration  of  the 
marriage,  and  for  securing  a  competent  provision  for  Ann 
Willoughby  and  the  issue,  and  for  settling  the  several  lands,  <fec. 
after  mentioned,  to  the  uses,  &c.  after  mentioned,  Ann  Willoughby 
conveyed  to  Gilbert  Jackson  and  Thomas  Lisle  and  their  heirs 
two  farms,  at  East  Knoyle,  called  Lye  Farm  and  Burnthouse 
[  *367  ]  *Farm,  of  which  she  Ann  Willoughby  was  seised  in  fee-simple,  and 
all  other  her  real  estate  therein  mentioned,  to  hold  to  them,  their 
heirs  and  assigns,  to  the  uses,  &c.  after  declared :  viz.  to  the  use 
of  Ann  Willoughby,  her  heirs  and  assigns,  until  the  marriage  ; 
and,  after  the  marriage,  as  to  Lye  Farm  and  Burnthouse  Farm, 
to  the  use  of  Richard  Jackson  for  his  life,  without  impeachment 
of  waste ;  with  remainder  to  trustees  to  preserve  contingent 
remainders:  remainder  to  Ann  Willoughby  for  life,  without 
impeachment  of    waste:    remainder    to    trustees    to    preserve 

t  Jones  v-  Davies  (1878)  8  Ch.  D.      (1877)  6  Ch.  D.  218,  46  L.  J.  Ch.  884, 
205,  47  L.  J.  Ch.  654,  38  L.  T.  N.  S.      37  L.  T.  64. 
710;  Dawson  v.  Bank  of  Whitehaven 
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contingent  remainders :  remainder  to  the  first  and  other  sons  in 
tail  male:  remainder  to  the  daughters,  as  tenants  in  common 
in  tail ;  remainder  to  the  use  of  Ann  Willoughby,  her  heirs  and 
assigns  for  ever.  Other  premises,  situated  in  Shaftesbury,  were 
settled  upon  the  trusts,  afterwards  declared  concerning  certain 
leasehold  and  mortgaged  premises ;  and,  as  to  the  South  Sea 
Annuities,  a  trust  was  declared  for  Ann  Willoughby  until  the 
marriage ;  and  afterwards  to  permit  her  husband  to  receive  the 
dividends  during  his  life ;  and  after  his  decease  to  permit  his 
wife  to  receive  the  dividends  for  life ;  and  after  her  decease  to 
divide  the  stock  among  the  younger  children  of  the  marriage  in 
equal  proportions ;  and  in  case  there  should  be  no  younger 
children,  to  the  person  or  persons,  who,  at  the  decease  of 
Richard  Jackson  and  Ann  Willoughby  should  be  entitled  to  the 
said  premises  at  East  Enoyle  by  virtue  of  the  uses  aforesaid. 

The  settlement  contained  a  proviso,  that  it  should  be  lawful 
for  Richard  Jackson  and  Ann  Willoughby  during  their  joint 
lives  by  any  deed  or  deeds,  writing  or  writings,  under  their  hands 
and  seals,  and  executed  by  them  in  the  presence  of  two  or  more 
credible  witnesses,  to  alter  or  revoke  all  or  any  of  the  uses, 
before  limited,  of  said  farms  and  premises  at  East  Knoyle,  and 
to  limit  any  new  *uses  in  lieu  thereof.  The  same  power  was 
given  as  to  the  stock.  Powers  of  leasing  were  also  given  to  the 
husband  and  wife;  and  for  a  separate  provision  for  her  she 
conveyed  to  the  same  trustees  certain  premises  described,  and  all 
other  her  real,  leasehold,  and  personal,  estate,  in  trust  for  her  sole 
and  separate  use,  subject  to  a  power  of  appointment  by  her ;  and 
in  default  of  appointment,  for  the  wife,  her  heirs,  executors,  &c. 

All  the  issue  of  the  marriage  died  infants  during  the  lives  of 
their  parents.  By  indentures,  dated  the  25th  of  November, 
1745,  Richard  Jackson  and  his  wife  demised  the  Lye  Farm  and 
the  Burnthouse  Farm  for  one  thousand  years,  to  be  void  on 
payment  by  Jackson,  and  Ann,  his  wife,  or  either  of  them,  their 
or  either  of  their  heirs,  executors,  administrators,  or  assigns,  of 
2001.,  lent  to  Richard  Jackson  by  Child,  with  interest.  Richard 
Jackson  afterwards  borrowed  400Z.  more  from  Child ;  which  sum 
also  was  by  indentures,  dated  the  81st  of  December,  1745,  and 
the  1st  of  January,  1746,  charged  upon  the  same  premises  fo 
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Ikkes       the  residue  of  the  term ;  with  a  similar  proviso  for  redemption 

Jackson,     by  Richard  and  Ann  Jackson,  &c.  Jackson  and  his  wife  also 

Jackson     covenanted  to  levy  a  fine ;  which,  it  was  declared,  should  enure 

Innes.       *°  Child  during  the  term ;  subject  to  the  said  proviso ;  and, 

after  the  expiration  or  sooner  determination  of  the  term,  to  the 

use  of  Jackson  and  his  wife  for  their  lives,  and  the  life  of  the 

survivor,  and  after  both  their  deceases  to  the  use  of  the  heirs 

of  their  bodies,  and,  for  default  of  such  issue,  to  the  right  heirs 

of  the  survivor  of  Jackson  and  his  wife;  with  covenant  for 

farther  assurance. 

A  fine  was  levied  accordingly.    Richard  Jackson  afterwards 
paid  off  the  mortgage;  and  took  an  assignment  of  the  term, 
and  a  reconveyance  of  the  estate  to  himself  in  fee.    Ann  Jack- 
r  *359  ]      son  died  in  1772  without  issue ;  leaving  *her  husband  surviving ; 
and  John  Cooth,  her  heir  at  law,  who  died  in  1776;  leaving 
Charles,  his  eldest,  and  Edmond,  his  second,  sons.    Charles 
Cooth  borrowed  6002.  from  Richard  Jackson ;  to  secure  which 
sum  by  indentures,  dated  the  15th  and  16th  of  January,  1784, 
reciting,  that  the  premises,  after  mentioned,  would  descend  to 
Charles  Cooth  after  the  death  of  Richard  Jackson,  who  was 
entitled  thereto  for  his  life,  as  tenant  by  the  curtesy,  Charles 
Cooth  granted  the  reversion  of  the  Lye  and  Burnthouse  Farms 
to  Jackson  and  his  heirs,  subject  to  redemption  on  payment  of 
600Z.  and  interest. 
Charles  Cooth,  not  having  paid  the  mortgage,  died  in  1786 
-     without  issue;  leaving  his  brother  Edmond  his  heir  at  law; 
and  having  by  his  will,  dated  in  1782,  devised  all  his  rever- 
sionary interest  in  the  Lye  Farm  to  Hester  Bower,  her  heirs 
and    assigns:    whom    he    appointed    his    executrix.    Richard 
Jackson  died  in   1796;   having  by  his   will,  dated  in  1795, 
devised  all  his  lands  in  East  Enoyle  to  the  defendant  Gilbert 
Jackson,  in  fee-simple,  charged  with  some  annuities.    Hester 
Bower  died ;  leaving  the  plaintiff  Innes  her  heir  at  law. 

The  bill  in  the  first  cause  was  filed  by  Innes  and  Edmond 
Cooth ;  praying  an  account  and  redemption,  and  a  reconveyance 
by  Gilbert  Jackson  of  the  Lye  Farm  to  the  plaintiff  Innes,  and 
of  the  Burnthouse  Farm  to  the  plaintiff  Cooth ;  suggesting,  that 
the  reservation  of  the  equity  of  redemption  by  the  indentures 
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of  1746  to  the  survivor  of  Richard  Jackson  and  Ann,  his  wife,  was 
a  mistake  or  inadvertence  of  the  person,  who  prepared  the  deed ; 
or  an  imposition  on  Ann  Jackson;  as  she  had  no  intention 
of  parting  with  the  inheritance  of  her  estate  farther  than  to  assist 
her  husband  in  making  a  security  to  Child  for  the  loan  of  4002. 

The  defendant  Gilbert  Jackson  by  his  answer  represented, 
that  the  object  of  the  fine  was,  beyond  the  mortgage,  for  the 
purpose  also  of  destroying  the  ultimate  limitation  to  the  heirs 
of  Ann  Jackson ;  that,  the  mortgage  to  Child  having  been  paid 
off  by  Richard  Jackson  in  1754,  the  chirograph  of  the  fine  and 
indenture  of  1746  were  delivered  up  to  Richard  Jackson ;  and 
were  afterwards  lost  or  mislaid  by  him  ;  and  were  missing  for  a 
great  number  of  years ;  that  Richard  Jackson,  during  the  whole 
time  they  were  missing,  apprehended,  that  for  want  of  them  the 
premises  would  descend  to  the  heir  of  Ann  Jackson ;  as  if  the 
fine  had  not  been  levied,  or  the  deed  executed  ;  and  under  that 
mistake  the  mortgage  was  taken  from  Charles  Cooth  ;  insisting, 
that,  as  that  mortgage  was  executed  under  mistake,  and  with 
the  idea,  that,  if  the  deeds  should  not  be  found,  Cooth  would  be 
entitled,  and,  as  they  have  been  since  found,  and  are  now  in 
the  defendant's  custody,  the  said  mortgage  was  void ;  and  the 
plaintiffs  have  no  right  of  redemption. 

The  cross  bill,  filed  by  the  defendant  Gilbert  Jackson,  repre- 
sented, that  Richard  and  Ann  Jackspn,  in  January,  1746,  agreed 
to  revoke  their  former  uses  in  their  marriage  settlement  respect- 
ing the  mortgaged  premises ;  and  to  resettle  the  same  ;  and  that 
having  about  the  same  time  occasion  for  the  farther  sum  of  4002., 
they  borrowed  that  sum  from  Child  ;  and  Jackson  also  executed 
a  bond  and  warrant  to  Child  for  the  sum  of  6002.  The  cross  bill 
farther  stated,  that  Ann  Jackson  by  her  will,  dated  the  16th  of 
December,  1770,  and  duly  executed,  gave  and  devised  to  her 
husband  Richard  Jackson,  her  heirs  and  assigns  for  ever,  all  her 
estate,  real  and  personal,  to  be  entirely  at  his  disposal,  after  her 
decease,  by  deed,  will,  or  otherwise,  as  he  shall  think  fit ;  and 
she  did  thereby  bar  all  her  right,  claim,  &c.  as  far  as  in  her  lay, 
against  all  other  persons  whatsoever ;  leaving  him  said  Richard 
Jackson  *her  sole  executor  and  possessor  in  fee  of  all,  that  she 
should  die  possessed  of,  or  in  any  wise  entitled  to. 

B-B. — vol.  x.  o 
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The  prayer  of  the  cross  bill  was,  that  the  mortgage  of  1784 
may  be  declared  to  have  been  executed  by  Richard  Jackson 
under  such  mistake,  as  before-mentioned,  and  to  have  been 
afterwards  abandoned  and  given  up;  and  that  the  defendant 
may  be  decreed  to  deliver  up  the  deeds,  to  be  cancelled,  and 
assign  the  term.    *    *    * 


[  362  ]  jfr-  Richards,  Sir  Samuel  Romilly,  and  Mr.  Heald,  for  the 

plaintiffs  in  the  original  cause : 

[  363  ]  *    *    Here  is  no  evidence  of  an  intention  to  carry  the  fine 

farther  than  the  object  of  creating  a  security  to  Child,  the 
mortgagee :  on  the  contrary  all  the  positive  evidence  is  against 
that :  the  fine  to  be  levied  upon  the  request  of  Child,  his  execu- 
tors, &c.  The  conclusion  upon  the  deed  is,  either  that  the 
parties  were  ignorant  of  the  limitations  of  the  settlement,  or 
that  an  imposition  was  practised  upon  the  wife  by  the  repre- 
sentation, that  a  fine  was  necessary,  instead  of  a  deed  of  revoca- 
tion; by  which  her  attention  would  have  been  called  to  the 
terms  of  the  settlement,  and  the  consequence  of  going  farther 
than  to  let  in  the  mortgage.  [They  cited  Broad  v.  Broody 
Clinton  v.  Hooper. I] 


Sir  Arthur  Piggott,  Mr.  Leach,  and  Mr.  Daniell,   for  the 
defendant  in  the  original  cause : 

[  364  ]  *    *    The  settlement  of  this  estate,  which    the    Court    is 

required  to  strike  out  of  this  deed,  by  turning  the  person,  who 
has  the  legal  estate,  into  a  trustee  for  the  original  uses, 
commences  from  and  after  the  expiration  or  sooner  determin- 
ation of  the  term  ;  and  is  not  connected  with  the  redemption  of 
the  mortgage.  Has  any  case  yet  occurred,  in  which,  after 
providing  all,  that  was  necessary  for  the  security  of  the 
mortgagee,  there  was  an  ultimate  limitation  of  new  uses  to  the 
husband  and  wife  for  their  lives,  and  to  the  heirs  of  their  bodies, 
and  the  right  heirs  of  the  survivor  ?  What  other  intention  than 
to  resettle  the  estate  can  be  ascribed  to  them  ?  That  intention 
was  not  to  be  collected  in  the  cases,  that  have  occurred,  from  a 


t  2  Ch.  Ca.  98,  161. 
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mere  reservation  of  the  equity  of  redemption  to  the  husband  and 
wife  and  their  heirs.    *    *    * 

The  letters  of  the  defendant,  which  have  been  read  by  the 
plaintiffs,  acknowledging  the  title  of  the  heir  at  law  of  Mrs. 
Jackson,  are  considered  as  inconsistent  with  the  claim,  now  set 
up  by  the  defendant ;  and  to  that  evidence  is  added  his  accept- 
ance of  a  mortgage  of  that  very  reversion  from  the  heir ;  which 
is  considered  as  decisive.  All  this  admits  explanation ;  and  may 
be  attributed  to  mistake,  inadvertence,  and  surprise.  The  letters 
shew  complete  forgetf ulness  of  all  that  had  passed :  the  husband, 
not  recollecting  that  he  was  tenant  for  life  under  the  marriage 
settlement,  speaks  of  himself  as  heir  of  his  children ;  meaning 
his  title,  as  tenant  by  the  curtesy. 

The  Lord  Chancellor  t: 

The  first  transaction,  upon  which  the  question  in  this  cause 
arises,  is  the  mortgage  in  1745  of  the  East  Enoyle  estate ;  and 
the  deed,  creating  that  mortgage,  is  drawn  at  least  with  great 
ignorance ;  as,  if  the  person,  who  drew  that  instrument,  was 
apprised  of  the  settlement,  it  was  proper,  that  the  existence  of  it 
should  be  more  declared,  than  it  appears  to  have  been,  to  the 
person,  who  was  to  advance  his  money.  The  effect  of  that 
transaction  is  really  no  more  than  a  demise  during  the  husband's 
life ;  though,  in  order  that  the  mortgagee  might  have  his  money 
secured,  this  Court  would,  rather  than  that  the  mortgage  should 
not  be  available,  have  held  it  a  good  execution  of  the  power  of 
revocation,  reserved  by  the  settlement.  The  proviso  for  redemp- 
tion, declaring,  that  if  the  mortgagor  and  his  wife,  or  either  of 
them,  their  or  either  of  their  heirs,  executors,  &c.  shall  by  a 
certain  day  pay  the  sum  of  200Z.  and  interest,  then  the  term  is  to 
cease,  does  not  state,  whether  there  is  to  be  any  re-assignment. 
There  is  a  covenant,  that  they  are  the  lawful  proprietors  seised 
of  the  absolute  and  indefeasible  estate  of  inheritance ;  and  a 
covenant  for  farther  assurance,  in  terms,  amounting  to  an  agree- 
ment for  levying  a  fine ;  just  as  if  it  had  been  so  expressed :  and, 
if  the  mortgagee's  title  would  not  have  been  good  without  a  fine, 
I  apprehend,  *an  action  might  have  been  maintained  by  him 

t  The  judgment  is  taken  from  a  shorthand  writer's  note. 
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upon  that  covenant :  or  upon  the  principle  of  a  certain  class  of 
cases  perhaps  this  Court  would  have  decreed  the  husband  to 
procure  his  wife  to  join  in  levying  a  fine. 

The  first  point  to  be  considered  is,  what  is  the  effect  of  this 
instrument.  I  take  it  to  be,  as  far  as  it  goes,  a  revocation  of  the 
uses  of  the  settlement.  I  do  not  think  it  can  be  contended,  that, 
as  the  proviso  for  repayment  of  the  mortgage-money  is  by  the 
husband,  the  result  in  equity  would  be  more  than  this; 
(supposing  nothing  else  to  have  been  done) :  that  all  the  uses  and 
trusts  of  the  marriage  settlement  would  revive,  and  take  effect  as 
if  they  had  never  been  displaced ;  and,  unless  I  am  mistaken  in 
the  doctrine  upon  this  subject,  which,  I  confess,  has  been 
handed  down  to  me  by  tradition  rather  than  derived  from  any 
authorities,  that  I  have  been  able  to  trace,  I  think,  it  would  have 
made  no  difference  whatsoever,  if  this  had  been  a  proviso,  not 
merely  that  the  term  should  cease :  but  that  it  should  be  re- 
assigned to  Dx.  Jackson. 

The  doctrine  of  this  Court  I  take  to  be,  that,  if  the  intention 
is  to  make  a  mortgage  of  the  wife's  estate,  that  intention  shall 
govern  the  parties ;  and  the  equity  of  redemption  shall  belong  to 
the  person,  who  had  the  estate  before :  so  as  to  give  back  the 
inheritance  to  those,  from  whom  it  came :  exactly  as  when  a 
man  makes  a  mortgage  of  his  own  estate ;  and  the  proviso  for 
redemption  is  to  him  and  the  heirs  of  his  body ;  falling  short  of 
the  description  of  persons,  who  would  have  taken  the  inheritance 
originally  before  the  mortgage. 

This  deed  having  been  executed,  and  the  subsequent  mortgage 
in  1746,  whether  anything  further  passed  with  regard  to  these 
estates,  I  know  not.  With  regard  to  the  money  property  it  is 
clear,  that  some  transaction  had  taken  place,  previous  to  the 
year  1749.  It  appears,  that  at  some  period,  not  ascertained,  but 
referred  to  by  an  instrument,  executed  in  that  year,  the  power 
of  revocation  was  exercised  as  to  that  property;  the  trusts  of 
which  were  revoked  :  so  that  it  no  longer  stood  upon  the  trusts, 
declared  for  the  husband  and  wife  and  the  children  :  but,  these 
original  trusts  being  revoked,  a  new  trust  had  been  declared  for 
the  husband  and  wife  and  the  survivor  of  them :  excluding  the 
children  in  any  character;  either  as  purchasers,  children,  or 
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issue.  The  money,  having  come  to  the  hands  of  Dr.  Jackson, 
was  by  him  applied  in  the  purchase  of  copyhold  estates ;  the  uses 
of  which  were  declared  to  the  husband  and  wife  and  the  survivor 
of  them. 

It  was  contended,  that  there  must  have  been  an  intention  in 
these  parties  to  alter  the  uses  of  the  East  Enoyle  estate  in  the 
same  way.  The  deed  of  1749  certainly  professes  this ;  that  in 
that  year  they  did  not  mean,  that  the  money  should  go,  as  they 
intended  it  to  go  in  1748  :  but  in  any  way  of  putting  it  the  deed 
of  1749  does  not  shew,  that  they  had  the  same  intention  of  alter- 
ing the  uses  of  the  East  Enoyle  estate  under  the  settlement  of 
1746 :  which  professes  an  intention  of  altering  the  former  uses ; 
leaving  the  interest  of  the  children  unaffected.  The  deed  of  1749 
cuts  off  the  children  altogether  ;  operating  [as]  such  an  alteration 
in  the  uses  of  the  settlement  with  regard  to  the  money  as  left  the 
children  without  any  claim,  except  what  they  might  naturally 
hope  to  derive  from  parental  affection  :  in  fact  wholly  devesting 
their  interest.  Besides,  though  under  an  instrument,  which  on 
the  face  of  it  is  an  execution  of  a  power  of  revocation  *and  pro- 
fesses to  limit  new  uses,  to  the  extent,  in  which  new  uses  are 
declared  by  it,  they  will  arise,  it  does  not  follow,  that  new  uses 
will  be  created  in  a  mortgage  transaction  :  nothing  more  appear- 
ing on  the  face  of  it  to  have  been  intended  than  the  primary 
object  of  borrowing  the  money. 

In  1746  the  mortgage,  on  which  so  much  of  the  argument  has 
turned,  was  made ;  and,  let  the  state  of  facts  be  raised  as  high 
as  they  will  admit,  the  real  question  in  this  cause  is,  what  this 
Court  ought  to  have  decided  as  between  Dr.  Jackson  and  the 
heir  of  his  wife,  if  the  parties  had,  when  she  died,  come  before 
the  Court  with  both  these  instruments.  The  mortgage  deed  of 
1746  gives  Child,  the  mortgagee,  no  sort  of  information  as  to  the 
marriage  settlement ;  and  has  not  the  least  reference  to  it.  The 
indenture  of  the  25th  of  November,  1745,  is  recited  in  terms ; 
not  indeed  detailing  all  the  covenants :  the  deed  then  recites, 
that  the  sum  of  2002.  was  not  paid  according  to  the  proviso  for 
redemption ;  and  that  Child's  interest  had  thereby  become 
absolute  in  law.  The  payment  being  to  be  made  on  a  day 
certain,  the  term  could  not  cease  under  that  proviso ;  but  could 
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be  got  rid  of  only  by  re-assignment.  Dr.  Jackson  and  his  wife 
are  then  stated  to  have  occasion  for  the  farther  sum  of  4002. ; 
and,  to  secure  those  two  sums  of  200/.  and  4002.  they  grant, 
release,  ratify,  and  confirm,  to  Child,  his  executors,  &c.  the 
premises,  in  the  recited  indenture  of  mortgage  granted,  for  the 
remainder  of  the  term  of  one  thousand  years ;  subject  to  a 
proviso,  that  if  Dr.  Jackson  and  his  wife,  or  either  of  them,  their 
heirs,  executors,  &c.  shall  pay  the  sum  of  600Z.  to  Child,  his 
executors,  &c.  on  the  1st  of  July  next,  then  these  presents,  and 
every  article,  &c.  shall  cease,  determine,  and  be  absolutely  void. 

Looking  no  farther  into  this  deed,  this  is  a  good  execution  of 
the  power,  contained  in  the  settlement,  as  between  the  mort- 
gagor and  the  person,  who  was  advancing  his  money;  and 
although  this  deed  reserved  the  equity  of  redemption  to  the  heirs, 
such  reservation  would  not  alter  the  beneficial  interest  of  the 
husband  or  wife.  If  the  husband  had  the  beneficial  interest  by 
surviving  the  wife,  or  she  had  the  beneficial  interest  by  surviving 
him,  that  interest  would  not  have  been  varied  by  reserving 
the  equity  of  redemption  to  them  and  their  heirs:  but,  sup- 
posing the  mortgage  to  have  been  paid  off,  they  would  have  taken 
the  beneficial  interest  in  the  same  way,  as  if  this  mortgage  had 
not  been  made;  and  their  children's  title  would  have  been 
restored,  and  maintained  in  equity. 

We  come  then  to  the  distinction,  which  has  been  very  ably 
argued  at  the  bar  ;  to  illustrate  which  let  us  take  the  case  of  a 
mortgage  of  the  wife's  estate;  and  the  contract  may  assume 
various  forms  upon  the  face  of  the  instrument :  yet,  if  it  operates 
no  more,  I  apprehend,  this  Court  will  fix  the  beneficial  interest 
in  the  person,  who  would  have  had  it,  if  the  mortgage  had  not 
been  made.  The  mortgagee  may  under  the  proviso  for 
redemption  be  authorized  in  making  the  reconveyance  to  the 
husband  and  his  heirs ;  and  yet  that  would  not  exclude  the 
persons,  interested  in  the  inheritance.  Where  the  wife's  estate 
is  mortgaged,  it  is  of  necessity,  that  there  should  be  a  covenant  to 
levy  a  fine ;  and,  whether  it  is  levied,  or  not,  the  agreement  is, 
generally,  evidence  of  an  intention  to  do  something  with  the 
estate.  If  the  object  is  to  be  collected  from  the  covenant,  it  is  to 
tenure  to  the  husband  and  wife  and  their  heirs  :  but  I  do  not  say 
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that  the  limitation  may  not  be  bo  expressed  as  to  amount  to  more       Innes 
of  evidence  of  an  intention  to  effect  a  change  of  the  beneficial     jackbok 
interest,  than  that  the  limitation  of  the  wife's  estate  *should  be     jaokson 
to  the  heirs  of  the  wife :  and  the  question  must  at  last  come  to       .  •• 
this  ;   whether,  taking  the  whole  transaction  together,  as  con-       .  ,371 , 
nected  with  this  instrument,  any  thing  more  was  meant  than 
that  it  should  be  a  mortgage  transaction.    It  appears  to  me  to 
be  no  more  than  a  blundering  mode  of  executing  a  mortgage. 
The  only  object  of  the  covenant  to  levy  a  fine  appears  to  be  to 
secure  the  mortgage  money ;  and  can  a  fine,  to  be  levied  at  the 
request  of  a  mortgagee,  for  his  security,  have  the  effect  of  a  revoca- 
tion of  the  uses  of  a  settlement,  and  a  declaration  of  new  uses ; 
altering  the  interests  of  the  wife  and  family  in  her  estate  ?    The 
question  is  reduced  to  this :  whether  there  is  apparent  on  the 
face  of  the  deed  a  declaration  of  intention  to  do  something  more 
than  merely  to  make  a  mortgage ;  or  that  clear  manifestation  of 
such  intention,  which  may  be  represented  as  equivalent  to  such 
a  declaration  ?    My  opinion  is,  that  there  is  not ;  that  there  is 
no  part  of  this  deed,  which  shews  any  purpose  beyond  that  of 
making  a  mortgage. 

In  this  view  of  the  case  I  am  strongly  impressed  with  the 
opinion,  that,  if  the  Court  had  been  called  upon  in  1772  to 
decide,  where  the  beneficial  interest  of  this  property  was,  the 
declaration  must  have  been,  that  it  was  in  the  wife,  or  in  the 
heirs  of  the  wife.  I  do  not  think,  that  any  thing  has  been  done 
since  that  period,  which  can  make  any  difference  with  respect  to 
the  question  ;  as  it  then  stood. 


[Note. — This  decision  was  reversed  on  appeal  to  the  House  of 
Lords,  with  the  concurrence  of  Lord  Eldon,  L.G.  in  1819  (see  1 
Bli.  126),  on  the  ground  stated  in  the  head  note  to  this  report, 
Lord  Eldon  observing  that  the  Court  below  did  not  rightly 
apprehend  the  case.  Such  reversal,  however,  in  no  way  impairs 
the  general  principle  which  this  case  illustrates,  nor  does  it 
materially  detract  from  the  value  of  the  judgment  as  an  exposi- 
tion of  that  principle. — 0.  A.  S.] 
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1810. 
Jan.  15. 

The  Master 

op  THE 
Bolls  for  the 
Lord  Chan- 
cellor. 

[  375  ] 
[  *376  ] 


DAY  v.  MEEEY. 

(16JVesey,  375—376.) 

Injunction  against  cutting  ornamental  timber,  upon  the  principle  of 
equitable  waste,  extended  to  trees,  planted  for  the  purpose  oi  excluding 
objects  from  view. 

A  motion  was  made  upon  the  bill  of  the  remainder-man  in  fee 
against  the  tenant  for  life,  without  impeachment  of  waste,  to 
restrain  the  defendant  from  ^cutting  ornamental  timber,  upon 
the  principle  of  equitable  waste. 

Sir  Samuel  RomiUy,  in  support  of  the  motion,  admitting, 
that  it  was  new,  as  far  as  it  applied  to  trees,  planted  for  the  pur- 
pose of  excluding  objects  from  view,  contended,  that  they  were 
within  the  principle,  upon  which  those  injunctions  had  been 

granted. 

The  order  teas  made  accordingly. 


1810. 
Feb.  12. 

Eldon,  L.C. 
[3S2] 


SOMEEVILLE  v.  MACKAY.f 

(16  Vesey,  382—389.) 

A  partner  must  account  for  the  profits  of  a  business  carried  on  by  him 
in  competition  with  the  partnership  business  and  in  violation  of  the 
partnership  agreement.  A  defendant  compelled  to  make  a  full  discovery 
on  motion,  where  his  answer  did  not  negative  the  plaintiff's  right 
thereto  by  a  clear  positive  unequivocal  averment. 

The  bill  in  this  case  represented,  that  the  plaintiff,  having 
been  engaged  in  a  partnership  for  manufacturing  muslins  and 
piece  goods  at  Glasgow,  which  partnership  was  dissolved  in  1794, 
entered  into  a  treaty  with  the  defendant,  who  lived  in  London, 
for  shipping  goods,  and  executing  orders  to  Bussia  upon  their 
joint  account ;  charging  that  to  be  the  effect  of  the  letters,  that 
passed  between  them  in  March,  1795 :  and  that  upon  the  con- 
clusion of  that  treaty,  it  was  expressly  understood  and  agreed, 
that  neither  of  them  should  send  any  goods  upon  their  separate 
accounts  to  Anderson  &  Co.,  or  to  any  other  person  in  Bussia.  The 
bill  accordingly,  upon  the  foundation  of  the  contract,  contained 

t  Bean  v.  MacDowell  (1878)  8  Ch.  N.  S.  862;  Aa*  v.  Benham,  '91, 2  Ch. 
D.  345,  47  L.  J.  Ch.  537,  38  L.  T.      244,  65  L.  T.  25. 
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in  the  letters  referred  to,  prayed,  that  the  plaintiff  may  be  de-  Somkrviixs 
clared  entitled  to  a  moiety  of  the  profits  of  all  goods,  sent  by  the  mackat. 
plaintiff  and  the  defendant,  or  by  the  defendant  separately,  to 
Russia,  consigned  to  Anderson  &  Go.  or  to  any  other  person : 
and  that  an  account  may  be  taken  accordingly  of  all  goods,  sent 
upon  the  joint  account,  or  by  the  defendant  upon  his  private 
account,  to  Anderson  &  Go.  or  his  other  agents  in  Bussia ;  and 
of  the  produce  of  the  sales. 

The  defendant  put  in  an  answer ;  which,  admitting,  that  the 
letters  of  the  14th  and  15th  of  March  contained  the  agreement 
for  a  partnership,  contended,  first,  that  it  did  not  exclude  him 
from  trading  with  Anderson  &  Go.  upon  his  private  account : 
secondly,  if  that  should  be  considered  the  effect  of  the  agreement, 
that  he  had  afterwards  proposed,  that  he  should  be  at  liberty  to 
do  so ;  to  which  proposal  the  plaintiff  had  consented ;  thirdly, 
that  there  *was  nothing  in  the  terms  of  the  agreement,  prohibit-  [  *383  ] 
ing  him  from  carrying  on  trade  upon  his  private  account  with 
any  other  person  in  Bussia.  The  defendant  insisted,  as  the 
effect  of  the  correspondence,  which  continued  down  to  1798,  that 
the  plaintiff  submitted  to  a  dissolution  of  the  partnership ;  and 
it  was  considered  as  at  an  end.  He  admitted,  that  he  made 
large  consignments  to  a  person,  whom  he  had  sent  out  to  Bussia; 
and  made  considerable  profit  thereby;  not  derived  from  the 
goods,  sent  upon  the  joint  account ;  and  the  goods,  so  sent  out 
by  him  to  that  agent,  were,  after  the  partnership  was  so  con- 
sidered at  an  end,  sold  upon  the  private  and  separate  account  of 
the  defendant ;  insisting,  that  there  was  no  stipulation  in  the 
terms,  agreed  upon  for  forming  the  partnership,  which  prevented 
that ;  and,  upon  the  letters  of  August  and  September,  1795,  that 
he  had  a  right  to  consign  any  goods  or  merchandize,  except 
muslins,  upon  his  own  account  to  Anderson  <fc  Co. ;  that  he 
never  did  during  the  partnership  send  them  muslins  on  his 
private  account,  or  any  goods,  before  that  consent  was  given ; 
and  that  he  might  during  the  partnership  send  muslins  or  any 
other  goods  to  any  other  persons  without  the  plaintiff's  consent. 
He  admitted,  that  the  goods,  sent  to  Bussia  upon  his  private 
account,  were,  notwithstanding  a  loss  upon  some  articles,  upon 
the  whole  disposed  of  at  a  considerable  profit;    and  that  he 
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Sokkrtille  received  several  remittances  in  bills  and  money  from  Anderson 
Mackay.     &  Co.  on  that  account. 

Exceptions  to  this  answer  being  allowed,  a  farther  answer  was 
put  in;  admitting,  that  the  defendant  had  in  his  possession 
several  books  and  papers,  relating  to  the  goods,  sent  to  him  by 
Anderson  &  Go.  and  other  persons  in  Bussia  on  his  separate 
account ;  but  submitting,  that  he  ought  not  to  be  compelled  to 
produce  them.  Exceptions  being  again  allowed,  the  defendant, 
[*384]  by  a  third  *answer,  again  submitting,  that  for  the  reasons, 
before  stated,  he  ought  not  to  be  compelled  to  give  a  particular 
account,  relating  to  the  separate  trade,  &c.  set  forth  by  a 
schedule,  a  list  of  books,  containing  all  the  letters,  relating  to  it. 
A  motion,  that  the  defendant  may  be  ordered  within  a  fort- 
night to  produce  for  the  inspection  of  the  plaintiff  the  several 
books,  &c.  mentioned  and  referred  to  in  the  schedule  to  the 
second  farther  answer,  supported  by  Sir  Samuel  Romilly  and  Mr. 
Cooke,  and  opposed  by  Sir  Arthur  Piggott,  stood  for  judgment. 

The  Lord  Chancellor  : 

It  is  insisted  for  the  defendant,  that,  as  to  some  of  the  books 
and  papers,  the  inspection  of  which  is  the  object  of  this  motion, 
though  a  demurrer,  or  a  plea,  has  not  been  put  in,  the  defendant 
is  not  bound  to  make  any  discovery  as  to  that,  which  he  calls  his 
separate  and  private  trade ;  and  one  view  of  this  case,  as  repre- 
sented by  the  bill,  is,  that,  if  this  is  really  to  be  considered  as 
the  separate  trade  of  the  defendant,  he  by  art,  contrivance,  and 
misrepresentation,  induced  the  plaintiff  to  withdraw  from  that, 
which  is  represented  as  the  joint  trade ;  and  the  production  of 
the  papers  required  would  manifest,  that,  when  the  defendant 
represented  the  Bussia  trade  to  be  a  losing  concern,  he  was 
carrying  it  on  himself  with  great  advantage ;  and  in  this  view 
the  production  is  important.  The  bill  however  has  by  no  means 
charge  enough  to  justify  the  production  upon  that  ground ;  and 
the  only  ground,  upon  which  it  can  be  obtained,  is,  that,  upon 
the  whole  case,  taken  altogether,  the  defendant  cannot  refuse  the 
farther  discovery ;  considering  what  he  has  in  fact  answered. 
[  385  ]  The  allegation  is  no  more  than  a  charge  of  what  is  contended 

to  be  the  effect  of  the  letters  themselves ;  that  upon  the  conclu- 
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sion  of  the  treaty  for  the  joint  concern  it  was  expressly  under-  Soxextiixe 
stood  and  agreed,  that  neither  of  them  should  send  any  goods     maoxay. 
upon  their  separate  accounts  to  Russia ;  consigned  to  Anderson 
&  Co.  or  to  any  other  person ;  that  the  whole  was  to  be  joint ; 
that  this  was  a  part  of  the  terms  of  the  partnership :  the  basis  of 
it;  as  appears  by  the  letter  of  March,  1798.    As  to  one  of  the 
points,  made  by  the  defendant,  if  this  agreement,  according  to 
its  true  import,  as  it  appears  upon  the  bill,  does  not  prohibit  the 
defendant  from  trading  separately  with  Anderson  <fc  Co.,  or  with 
any  other  person,  the  proper  course  for  the  defendant  seems  to    * 
be  a  demurrer,  as  to  any  account  of  the  private  trade :  the  plain- 
tiff having  no  title  to  discovery  or  relief  upon  that  head ;  if  not 
prohibited  by  the  agreement.    The  defendant,  not  taking  that 
course,  has  made  this  defence  by  these  three  answers. 

It  is  necessary  to  advert  to  the  particulars  of  this  correspond- 
ence, to  see,  whether  it  bears  out  the  assertion,  that  the  defen- 
dant had  the  plaintiff's  leave  to  trade  generally  with  Anderson  & 
Co.  to  any  extent,  upon  his  separate  account :  not  merely  in  a 
particular  adventure.  A  proposition  of  the  plaintiff  to  wind  up 
and  put  an  end  to  the  concern  certainly  appears :  but  the  defen- 
dant must  shew,  that  it  was  wound  up,  and  determined.  He 
states  a  letter,  on  the  Slst  of  August,  1795,  opening  a  proposal 
to  the  plaintiff,  to  which  he  expresses  a  strong  inclination  to 
accede,  for  liberty  to  the  defendant  to  trade  separately  with 
Anderson  &  Co.  except  in  the  article  of  muslins :  but  that  does 
not  appear  to  have  been  matured  into  agreement.  The  letter  of  • 
the  17th  of  August,  1796,  upon  which  the  defendant  contends, 
that  the  plaintiff  submitted  to  a  dissolution  of  the  partnership  on 
such  *terms  as  the  defendant  should  think  proper,  not  having  [  '386  ] 
produced  any  answer,  or  communication  of  terms,  cannot  have 
the  effect  of  dissolving  the  partnership.  The  defendant's  con- 
clusion from  his  letter  of  the  16th  of  January,  1797,  and  that  of 
the  plaintiff  of  the  24th  of  January,  is,  that  the  partnership  was 
considered  as  at  an  end :  but  a  positive  averment,  that  it  was  at 
an  end,  is  necessary :  the  correspondence  leaving  that  fact,  and 
by  whom  it  was  determined,  extremely  doubtful ;  and  the  con- 
clusions of  the  parties  may  have  been  different. 

The  letter  of  September,  1795,  upon  which  the  defendant 


204  1810.    CH.    16  VESET,  386—887.  [b.r. 

Sokkbville  relies,  expresses  no  more  than  that  in  the  meantime  he  may,  if 

Mm 

Maokat.  agreeable,  make  up  a  parcel  of  any  articles,  except  muslins: 
certainly  not  importing  a  general  permission  to  trade  in  any 
articles,  either  with  Anderson  &  Co.  or  with  any  other  person. 
So  in  the  letter  of  the  24th  of  August  preceding,  the  plaintiff 
says,  he  approves  of  his  sending  out  a  few  boxes ;  not  doubting 
they  will  be  all  Lancashire  goods.  It  is  extremely  difficult  to 
maintain  upon  the  whole  correspondence,  that  a  general  permis- 
sion is  given  to  trade  with  Anderson  &  Go.  generally,  for  all 
articles,  and  to  all  time.  These  letters  are  also  material,  as 
written  evidence,  that  the  defendant  did  not  conceive  himself  to 
be  at  liberty  to  carry  on  a  private,  separate,  trade  with  Anderson 
&  Co.  the  letter  of  the  13th  of  August  clearly  shews,  that  the 
partnership  was  not  then  dissolved  :  but  the  fair  construction  is, 
that  it  applies  to  a  concern,  not  in  progress,  but  not  finally 
wound  up. 

The  answer  contends,  that  upon  the  true  meaning  of  tho 
agreement,  contained  in  these  letters,  there  is  nothing,  that  pro- 
hibits the  defendant  from  sending  articles  of  any  description  to 
any  person,  except  Anderson  &  Co. ;  and,  insisting  also  upon  the 
[  *387  ]  special  permission  to  *send  any  goods,  except  muslins  to 
Anderson  &  Co.,  submits,  that  the  plaintiff  is  not  entitled  to  the 
accounts  prayed ;  and  that  the  defendant  is  not  to  be  compelled 
to  set  forth  such  accounts ;  or  to  produce  any  books,  &c. ;  deny- 
ing, that  any  thing  is  due  from  him  in  respect  of  the  profits ;  in 
case  any  profits  were  made  by  the  goods,  so  sent  by  him ;  having 
before  admitted,  that  profits  were  made. 

The  effect  of  the  answer  is  this.  The  defendant  discovers, 
that  he  did  carry  on  a  separate  trade ;  that  he  derived  consider- 
able profit  from  it ;  and  has  books,  relating  to  it ;  but  insists, 
that  he  is  not  liable  to  be  called  on  to  state,  what  books  he  has. 
This  is,  not  a  demurrer,  as  far  as  the  bill  seeks  an  account  of 
these  facts,  but  an  answer;  making  a  partial  discovery;  and 
refusing  the  rest ;  and  it  recalls  to  my  mind  the  inconvenience, 
which  struck  me  forcibly  in  some  former  cases.  The  old  rule, 
before  the  time  of  Lord  Thurlow  was  either  to  demur ,-  to  plead, 
upon  something  dehors  the  bill,  or  that  sort  of  negative  plea,  of 
which  we  know  more  in  equity  than  at  law;  or  to  answer 
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throughout.    The  inconvenience  of  this  new  mode  of  pleading  Sombbville 
is,  that  the  defence  is  not  judged  of  by  the  Court  in  the  first     mackay. 
instance :  but  it  goes  first  to  the  Master,  upon  exceptions  to  the 
answer :  then  to    the  Court  upon  exceptions  to  the  report : 
assuming  in  this  instance  a  different  shape,  a  motion  for  the 
production  of  books  and  papers ;  in  substance  the  same ;  as  that 
production  can  only  be  required  upon  the  same  principle :  the 
whole  process  being  gone  through,  under  which  formerly  the 
defendant  was  understood  as  admitting,  that  *he  had  no  such       [  *388  ] 
short  answer  to  state,  as  would  entitle  him  to  a  declaration  in 
the  first  instance,  whether  he  ought  not  to  make  any  farther 
answer ;  which  might  leave  an  equity,  to  be  decided  upon  at  the 
hearing. 

The  course  this  has  taken  is,  that  exceptions  to  the  answer 
were  allowed  ;  and  a  farther  answer  was  put  in  ;  with  an 
admission,  that  there  are  in  his  possession  several  books  and 
papers,  relating  to  the  goods,  so  sent  to  Anderson  &  Co.  and  to 
other  persons  in  Eussia,  upon  his  separate  and  private  account ; 
submitting  however,  that  he  ought  not  to  be  compelled  to  pro- 
duce them  ;  insisting  therefore  by  the  second  Answer,  not  in  the 
form  of  a  plea  or  demurrer,  that  the  plaintiff  is  not  entitled  to 
the  discovery  ;  which  however  is  partially  given.  Exceptions 
were  again  taken;  and  the  Master's  opinion  being,  that  the 
second  answer  was  also  insufficient,  a  third  answer  was  put  in ; 
by  which  the  defendant,  submitting,  that  for  the  reasons,  and 
under  the  circumstances,  before  stated,  he  ought  not  to  be  com- 
pelled to  give  a  particular  account,  relating  to  the  trade,  carried 
on  by  him  separately,  has  however  set  forth  in  a  schedule  a 
list  of  books,  in  which  are  contained  all  the  letters,  &c.  relating 
to  that  separate  trade. 

The  short  result  is  therefore  this.  The  plaintiff,  stating  a 
partnership,  formed  upon  certain  terms,  contained  in  a  written 
correspondence,  contends,  that  the  meaning  of  the  parties  was, 
that  no  trade  should  be  carried  on  with  Eussia  except  on  the 
joint  account ;  alleging,  that  the  defendant  did,  in  fraud  of  that 
agreement,  and  concealing  the  fact,  carry  on  a  separate  trade, 
not  only  with  Anderson  <fc  Co.  but  originally,  contrary  to  the 
agreement,  with  other  persons ;  insisting,  that  this  conduct  of 
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Somsbtillb  the  defendant  was  in  both  its  branches  a  direct  violation  of  the 
Mackat.  agreement ;  giving  the  plaintiff  a  right  to  a  moiety  of  the  profits. 
The  course,  taken  by  the  defendant,  is  not  to  demur  or  plead, 
[  *389  ]  but  to  state  by  answer,  that,  according  *to  the  true  construction 
of  the  letten,  containing  the  terms  of  the  agreement,  he  had  full 
liberty  to  carry  on  this  separate  trade  ;  that  afterwards,  not 
choosing  to  rest  upon  that  any  longer,  he  carried  it  on  with  the 
leave  of  the  plaintiff;  and  that  is  not  a  mere  general  assertion ; 
but  it  is  made  with  reference  to  the  letters.  The  defendant 
says,  that  he  will,  though  the  plaintiff  is  not  entitled  to  the  dis- 
covery, state  that  the  defendant,  having  that  licence,  did  trade 
at  a  considerable  profit;  that  he  kept  books  and  accounts: 
referring  to,  and  setting  forth  by  a  schedule,  the  books,  which 
he  has ;  yet  by  the  same  answer  refusing  to  permit  the  plaintiff 
to  look  at  them. 

As  to  the  conclusion  of  fact,  it  is  by  no  means  clear,  that  the 
defendant  had  any  right  to  trade  with  other  persons :  but  upon 
the  letters,  considered  as  an  agreement,  the  far  better  opinion 
is,  that  he  had  no  right  to  trade  separately  with  Anderson  &  Co. 
If  the  answer  had  contained  a  clear,  positive,  unequivocal,  aver- 
ment of  the  plaintiff's  acquiescence  and  permission,  the  question, 
whether  the  defendant  was  bound  to  make  the  discovery  as  to  the 
fruit  of  it,  would  fairly  arise :  but  the  utmost  amount  of  what 
appears  is  a  special  consent  to  send  a  small  quantity ;  which  can 
never  be  represented  as  a  general  acquiescence  in  an  unlimited 
trade,  contrary  to  the  general  obligation. 

The  result  is,  that  here  is  not  averment  positive  enough  of  the 
ground,  upon  which  the  defendant  can  refuse  to  answer ;  that 
the  manner,  in  which  he  states  his  objection,  makes  it  im- 
possible for  the  Court  to  decide,  that  he  shall  give  no  farther  or 
other  answer,  according  to  the  language  of  pleading ;  and  upon 
the  whole,  as  he  has  put  his  defence  upon  the  record,  he 
cannot  refuse  a  production  of  the  books,  contained  in  the 
schedule. 
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SEAMAN  v.  VAWDRET.f  uio. 

(16  Veeey,  390—393.)  JW" 16>  19* 

Reservation  of  salt  works,  mines,  &c.  in  1704,  with  a  right  of  entry,     Roll*  Court. 
though  no  instance  of  any  claim,  and  the  title  had  been  transferred  in  Graxt,  M.B. 
1761,  without  such  reservation,  upon  the  usual  covenants,  held  an        [  390  ] 
objection,  giving  a  right  to  compensation :  the  purchaser  not  insisting 
upon  it  farther. 

The  inference  of  abandonment  of  a  right  from  non-user  not  appli- 
cable to  the  case  of  mines. 

The  bill  prayed  the  specific  performance  of  a  contract  by  the 
defendant  to  purchase  estates  in  the  county  of  Chester.    An 
objection  was  taken  to  the  title  upon  the  ground,  that  by  in- 
dentures of  lease  and  release,  dated  the  26th  and  27th  of  Sep- 
tember, 1704,  Cicely  Croxton  conveyed  to  Peter  Tate,  his  heirs 
«nd  assigns,  the  manor  and  estate  of  Bavenscroft,  subject  to  the 
following  reservation :  except  and  always  reserved  to  the  said 
Cicely  Croxton  and  her  heirs  the  Wych  houses,  salt  works,  and 
brine  pits,  in  Bavenscroft,  and  a  piece  of  land,  adjoining  thereto, 
parcel  of  the  meadow,  wherein  the  same  salt  works  stood  (de- 
scribing it) ;  and  also  all  springs,  veins,  and  mines,  of  brine  salt 
or  salt  rock  in  another  small  parcel  of  the  said  meadow ;  with 
full  liberty,  without  paying  anything,  for  Cicely  Croxton  and 
her  heirs,  &c.  without  the  let,  &c.  of  Yate,  his  heirs  or  assigns, 
to  sink  and  make  any  new  brine  pits,  salt  pits,  &c. ;  and  to  have 
free  ingress,  &c.  to  take,  and  carry  away,  and  do  all  things 
necessary. 

By  the  conveyance  of  1761  to  John  Seaman,  under  whose 
devise  the  plaintiff  was  entitled,  no  notice  was  taken  of  the  reser- 
vation in  the  deed  of  1704. 

The  answer  insisted,  that  under  the  said  reservation  there  was 
in  the  heirs  of  Cicely  Croxton  a  right  to  all  the  springs,  mines, 
Ac.  in  the  land  devised ;  and  a  right  of  entry,  &c.  in  respect  of 
which  the  plaintiff  is  entitled  to  compensation.  That  question 
was  therefore  brought  on,  by  consent,  without  an  exception  :  the 
defendant  not  making  it  an  objection  to  the  title. 

t  Low  Moor  Co.  v.  SUudey  Coal  Co.  (1875)  33  L.  T.  N.  S.  436,  441,  445. 
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Seaman  Mr.  Richards  and  Mr.  Roupell,  for  the  plaintiff,  relied  on 

Vawdbey.  the  case  of  Lyddal  v.  Weston ;  t  contending,  that  the  salt  works, 
[  301  ]  existing  upon  this  estate  in  the  year  1704,  having  been  levelled, 
and  from  that  time  no  act  by  or  under  the  title  of  Mrs.  Croxton 
appearing,  a  strong  presumption  arose,  that  she  had  released, 
or,  in  some  way  abandoned,  her  right  under  the  reservation  in 
that  conveyance :  especially  as  the  title  was  taken  in  1761  by  a 
purchaser,  with  the  usual  covenants,  without  the  exception : 
showing  a  clear  conviction  at  that  time.,  that  there  was  no  right 
under  that  reservation. 

Sir  Samuel  RomiUy  and  Mr.  WethereU,  for  the  defendant : 

The  non-user  of  this  right  proves  nothing :  the  object  of  such 
a  reservation  being,  that  the  party  may  have  the  power  of  exer- 
cising  the  right,  when  his  circumstances  may  enable  him  to 
meet  the  expense,  attending  such  an  undertaking.  What  time 
can  bar  such  a  private  right  ?  It  is  not  like  a  right  of  way. 
The  ground  of  presumption  in  all  cases  is,  that  the  person,  seek- 
ing to  establish  the  right,  has  done  some  act  inconsistent  with 
it :  but  the  possession  in  this  instance  was  not  inconsistent  with 
the  right  claimed :  as  in  the  case  of  a  right  of  way. 

Feb.  19.      The  Master  of  the  Bolls  : 

The  deed  of  1704  contains  an  express  and  unequivocal  reser- 
vation of  all  mines  and  veins  of  salt,  that  might  be  contained  in 
the  estate  of  Bavenscroft.  It  was  for  the  purchaser  to  consider, 
how  far  it  was  prudent  to  take  an  estate,  subject  to  such  a  lien ; 
but  in  fact  by  the  terms  of  the  agreement  Mrs.  Croxton  became 
[  *392  ]  as  much  the  *owner  of  the  mines,  as  Mr.  Yate  became  owner  of 
the  soil.  The  question  is,  how  those,  who  may  now  represent 
her,  have  lost  this  property,  or  their  right  to  enter  upon  the 
enjoyment  of  it.  Not  by  any  actual  grant  or  release ;  for  none 
is  alleged :  but  it  is  said,  at  this  distance  of  time  a  release  is  to 
be  presumed.  I  do  not  clearly  see  any  circumstances,  from 
which  that  presumption  is  to  arise.  No  adverse  possession  is 
alleged.    The  owner  of  the  soil  has  had  the  enjoyment,  to  which 

t  2  Atk.  19. 
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he  was  entitled  by  the  contract;  and  which  is  perfectly  con-  Seaman 
sistent  with  the  right  of  the  owner  of  the  mines.  If  it  could  be  vawdbey. 
shewn,  that  he  had  wrought  any  mines  himself,  or  had  inter- 
rupted the  other  parties,  claiming  as  representing  Mrs.  Croxton, 
under  the  reservation  of  the  mines,  in  working  them,  that  would 
lay  a  ground,  upon  which  the  presumption  could  stand:  but 
nothing  is  alleged,  except  the  mere  absence  of  any  evidence  of 
the  exercise  of  this  reserved  right ;  for  I  do  not  see,  how  the 
circumstance,  that  in  the  conveyance  of  1761  no  notice  is  taken 
of  this  reservation,  can  weigh  against  the  persons,  who  re- 
present Mrs.  Croxton,  if  they  should  think  proper  to  assert  her 
right.  There  are  many  cases,  where  from  non-user  of  a  right 
the  inference  of  abandonment  may  fairly  be  made:  but  that 
does  not  apply  to  such  a  case  as  this.  It  is  not  so  generally 
true,  that  the  owner  of  mines  does  work  every  mine,  which  he 
has  a  right  to  work;  and  therefore  the  relinquishment  of  the 
right  cannot  be  presumed  from  the  non-exercise  of  it.  It  is  well 
known,  that  mines  remain  unwrought  for  generations  ;  that 
they  are  frequently  purchased,  or  reserved,  not  only  without  any 
view  to  immediate  working,  but  for  the  express  purpose  of  keep- 
ing them  unwrought,  until  other  mines  shall  be  exhausted; 
which  may  not  be  for  a  long  period  of  time.  It  is  impossible 
therefore  to  infer,  that  this  right  is  extinguished ;  though  there 
is  no  evidence  of  the  exercise  of  it  since  the  year  1704. 

The  case  of  Lyddal  v.  We8ton9\  instead  of  being  an  authority  [  393  ] 
for  the  defendant,  appears  to  me  to  afford  an  argument  by 
implication  against  him.  The  grounds,  upon  which  Lord 
Habdwickb's  judgment  goes,  are  two :  first,  that  upon  examina- 
tion the  probability  was  great,  that  there  were  no  such  mines : 
secondly,  that  the  Crown,  having  merely  reserved  the  mines, 
without  any  right  of  entry,  could  not  grant  a  licence  to  enter 
upon  another  man's  estate  for  the  purpose  of  working  them. 
That  position  is  liable  to  considerable  doubt :  as  being  incon- 
sistent with  the  resolutions  of  the  Judges  in  the  case  of  mines  in 
Plowden.J  Lord  Hardwicke  however  thought  it  necessary  to 
assume  it,  before  he  could  determine  against  the  validity  of  the 
purchaser's  objection.  Here,  first,  it  is  not  alleged,  that  there  is 
t  2  Atk.  19.  \  Plowd.  310.    See  336. 
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Seaman 
Yawdbey. 


no  probability  of  mines  upon  this  estate :  it  is  rather  admitted, 
that  there  were :  secondly,  here  is  the  reservation  of  a  right  of 
entry ;  upon  the  want  of  which  Lord  Hardwicke  laid  stress  in 
that  case.  The  defendant  chooses  to  consider  this,  not  as  an 
objection  to  the  title,  but  as  a  ground  for  compensation ;  and  I 
think,  he  is  entitled  to  such  compensation. 


1808. 
Nov.  8. 

Eldon,  L.C. 
[393] 


[  *394  ] 


SHIET  v.  WESTBT.f 

(16  Vesey,  395—396.) 

A  charge  by  will  on  real  estate  of  simple  contract  debts  of  another 
person  considered  as  a  legacy,  carrying  interest  from  the  death  of  the 
testator  at  4  per  cent. 

John  Hirst  by  his  will,  dated  the  20th  of  June,  1795,  directed, 
that  all  his  just  debts  and  funeral  expenses  be  paid  and  dis- 
charged by  his  executor  out  of  *his  personal  estate ;  and,  in  case 
that  should  prove  deficient,  he  thereby  charged  and  subjected 
his  real  estate  to  come  in  aid  of  and  supply  such  deficiency. 
Then  having  charged  his  real  estate  with  the  payment  of  some 
annuities  he  gave  and  devised  all  his  real  estate  to  his  eldest  son 
John  Hirst,  his  heirs  and  assigns ;  and  also  gave  him  all  his 
personal  estate ;  and  appointed  him  sole  executor. 

John  Hirst  the  younger,  having  survived  his  father,  by  his 
will,  dated  the  11th  of  October,  1802,  directed  the  payment  of 
his  debts  in  the  following  manner : — 

"  First,  I  will  that  all  my  just  debts  and  funeral  expenses  be 
paid  satisfied  and  discharged  by  my  executrix  hereinafter  named 
out  of  my  personal  estate  and  in  case  that  shall  prove  deficient  I 
hereby  charge  and  make  subject  my  real  estate  to  come  in  aid 
of  and  supply  such  deficiency." 

The  testator  then,  charging  his  real  estates  in  the  county  of 
York  with  the  payment  of  some  annuities,  devised  all  his  estates 
so  charged,  and  all  other  his  estates  in  the  said  county  or  else- 
where in  Great  Britain,  to  his  sister  Catherine  Westby  for  life, 
with  several  remainders  over  to  other  persons  in  strict  settle- 

t  Turner  v.  Buck  (1874)  L.  E.  18  Waters  (1889)  42  Ch.  D.  517,  58  L.  J. 
Eq.   301,   43  L.  J.  Ch.  583;   In  re     Oh.  750,  61  L.  T.  431. 
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ment,  subject  to  a  trust  term  for  raising  6,000/. ;  which  he       Shiw 
disposed  of  by  his  will ;  and  proceeded  thus  : —  Westbt. 

"And  I  do  hereby  charge  and  make  subject  and  liable  my  real 
estates  situate  within  the  township  of  Eimberworth  to  and  with 
the  payment  of  the  following  sums  of  money  or  such  of  them  as 
shall  be  unpaid  and  undischarged  at  the  time  of  my  decease 
and  which  are  the  debts  of  my  late  brother  James  Hirst 
deceased :  to  Sarah  Jackson  of  Wath  upon  Lerne  in  the  said 
•county  the  sum  of  300Z."  ;  specifying  the  other  persons  and  [  *395  ] 
sums  in  the  same  manner;  and  he  appointed  his  sister  Catherine 
Westby  his  sole  executrix. 

The  testator  died  in  the  year  1804.  The  bill  was  filed  by 
creditors  of  John  Hirst  the  elder,  and  of  James  Hirst,  on  behalf 
of  themselves  and  all  the  other  creditors ;  and,  the  cause  coming 
on  for  farther  directions  upon  the  Master's  report,  under  a 
decree,  directing  the  necessary  accounts,  the  question  was, 
whether  the  debts  of  James  Hirst,  remaining  undischarged,  at 
the  decease  of  John  Hirst  the  younger,  which  were  ascertained 
by  the  report  at  the  sum  of  1,2592. 19s.  6rf.  should  bear  interest 
under  the  charge  in  his  will  for  payment  of  them.  That 
question  was  expressly  reserved  by  the  decree. 

Sir  Samuel  Romilly  and  Mr.  Heald,  for  the  plaintiffs, 
contended,  that  these  debts,  directed  to  be  paid  by  a  person, 
not  under  any  obligation  to  pay  them,  were  to  be  considered  as 
legacies  ;  and,  being  charged  upon  a  fund,  producing  an  annual 
income,  ought  to  carry  interest. 

Mr.  Richards,  Mr.  Alexander,  Mr.  Hall,  and  Mr.  Heys,  for 
the  defendants,  insisted,  that  this  is  a  mere  question  of  inten- 
tion ;  whether  the  testator  has  made  a  voluntary  gift ;  or  meant 
to  put  himself  in  the  place  of  his  brother ;  merely  doing  an  act 
of  justice  by  paying  his  brother's  debts ;  as  he,  if  living  and 
solvent,  would  have  done.  A  devise  to  pay  the  debt  of  another, 
cannot  be  considered  as  a  legacy :  a  debt  can  carry  interest  only 
by  the  nature  of  the  contract,  express  or  implied,  or  by  the  rule 
of  the  Court ;  and  this  claim  fails  upon  either  ground. 

[It  is  unnecessary  to  refer  to  the  old  cases  cited  by  counsel  as 

to  interest  on  legacies.] 
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Shiet 

r. 

WE8TBT. 

[396] 


The  Lord  Chancellor  said,  the  question  was,  whether  these 
particular  sums  are  not  to  be  considered  as  legacies,  bequeathed 
by  this  testator ;  and  as  such  to  carry  interest.  He  certainly 
did  not  regard  them  as  his  debts :  nor  did  he  mean,  that  interest 
should  be  paid  before  his  death.  It  is  clearly  bounty:  to  be 
considered  as  a  legacy,  charged  on  real  estate;  and  carrying 
interest ;  not  as  the  debts  of  James  Hirst ;  but  as  sums  of 
money,  bequeathed  by  John  Hirst  the  younger.  As  they  are 
charged  upon  real  estate  only,  the  interest  must  be  computed 
from  the  death  of  the  testator,  at  4  per  cent.t    *    *    * 


1810. 
March  5,  0. 

Jtolls  Court. 
Grant,  M.R. 

[413] 


[N14] 


WALL  v.  TOMLINSON. 

(16  Vesey,  413—416.) 

Residuary  bequest  to  A.  "in  case  she  should  have  legitimate  chil- 
dren ;  in  failure  of  which  "  to  go  oyer. 

A.  having  only  one  child  born  alive,  who  died  before  her,  entitled 
absolutely. 

Stock,  the  property  of  a  married  woman,  not  reduced  into  posses- 
sion, so  as  to  be  vested  in  her  husband,  by  a  transfer  to  him  merely  as 
a  trustee. 

Philip  Delafield  by  his  will,  after  giving  some  legacies,  and 
some  specific  legacies  to  Lord  Say  and  Sele,  to  his  son  Thomas 
Twisleton  all  his  effects  *in  India,  annuities  of  20Z.  for  life  to  his 
niece  Mary  Delafield  and  his  sister  Jane  Broad,  and  to  Harriet 
Wittle  Strangeway  a  like  annuity  of  20Z.  for  life,  gave  the 
interest  of  the  residue  of  his  property  to  his  wife  Mary  Delafield 
for  life;  and  after  her  death  he  gave  the  principal  of  his 
property  to  her  children,  if  she  had  any  by  him :  but  if  she  had 
no  children  then  to  the  said  Harriet  Wittle  Strangeway  for  ever 
in  case  she  should  have  legitimate  children  :  in  failure  of  which 
the  whole  to  Lord  Say  and  Sele's  daughters  Julia  and  Cassandra 
Twisleton  ;  and  he  directed  that  part  of  his  fortune,  which  was 
then  in  England,  to  remain  where  it  then  was  in  the  funds  till 
Mrs.  Delafield's  death. 

The  testator  died  in  1783.    His  widow,  who  was  the  surviv- 
ing executrix,  died  in  1802;   never  having  had  any  children. 

t  See  Spurway  v.  Glynn,  7  R.  R.      son,  9  R.  R.  1  (1  Sch.  &  Lef.  10.) 
279  (9  Ves.  483) ;   Pearson  v.  Pear- 
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Harriet  Wittle  Strangeway  married  William  Cowles ;  and  after       Wall 
their  deaths  the  bill  was  filed  by  the  executors  of  William  Cowles    tomlinsox. 
and  the  administrators  with  the  will  annexed  of  his  widow ; 
claiming  the  residue. 

The  Master's  report  stated,  that  Mr.  and  Mrs.  Cowles  were 
married  in  March,  1802 ;  that  Mrs.  Cowles  was  delivered  of  a 
still-born  child  in  April,  1803 :  in  March,  1804,  she  had  a  male 
child ;  who  died  in  April,  1805 ;  and  was  the  only  child  of  the 
marriage  born  alive.  William  Cowles  died  in  March,  1804 ; 
and  his  widow  died  in  1805,  after  the  death  of  the  child. 

The  defendants,  the  daughters  of  Lord  Say  and  Sele,  with  their 
husbands,  claimed  under  the  limitation  over. 

The  report  farther  stated,  that  after  the  death  of  the  testator's 
widow  administration  de  bonis  non9  with  the  will  annexed,  was 
granted  to  Mrs.  Cowles ;  of  the  personal  estate  of  the  testator ; 
and  a  similar  administration  *to  his  widow,  as  to  1,000Z.  East  r  *H5  ] 
India  Stock,  of  which  she  had  after  his  death  obtained  a  transfer, 
was  also  granted  to  Mrs.  Cowles ;  and  it  was  agreed,  that 
William  Cowles  should  have  a  transfer  of  part  of  the  testator's 
property,  consisting  of  Short  Annuities,  of  the  value  of  1,500/. 
to  himself;  and  that  the  East  India  Stock,  of  the  value  of  2,000/., 
should  be  transferred  to  trustees,  in  trust,  first,  for  payment  of 
the  annuities,  and,  subject  thereto,  for  the  separate  use  of  Mrs. 
Cowles,  and  in  the  event  of  her  husband's  surviving  her  to  pay 
the  dividends  to  him  for  life,  and  after  the  death  of  the  survivor 
to  divide  the  principal  among  the  children  according  to  the 
appointment  of  Mrs.  Cowles  ;  in  default  of  appointment  equally ; 
and,  if  there  should  be  no  children,  to  the  survivor  of  the 
husband  and  wife  absolutely ;  and  it  was  farther  agreed,  that 
the  stock  should  be  transferred  into  the  joint  names  of  William 
Cowles,  the  husband,  and  the  defendant  Tomlinson,  until 
trustees  should  be  named;  and  the  stock  was  transferred 
accordingly  :  but  the  agreement  was  never  reduced  to  writing. 

The  questions  were,  first,  upon  the  claim  of  Mrs.  Leigh  and 
Mrs.  Graves,  the  daughters  of  Lord  Say  and  Sele,  under  the 
limitation  over :  secondly,  between  the  plaintiffs,  as  executors  of 
William  Cowles,  claiming  the  East  India  Stock,  as  having  been 
reduced  into  possession  by  the  transfer  to  him  with  Tomlinson, 
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Wall       and  legatees  of  his  widow,  claiming  under  the  last  limitation  of 

Mm 

Tomlikson.  the  trust,  upon  which  that  transfer  was  made;   as  she  had 
survived  her  husband. 

Mr.  Leach  and  Mr.  Owen,  for  the  plaintiffs.  Sir  Samuel 
Romilly,  Mr.  Heys,  Mr.  Martin,  and  Mr.  WethereU,  for  the 
defendants. 


March  6. 


[416] 


The  Master  of  the  Rolls: 

The  testator's  object  appears  to  have  been  in  the  event  of  Mrs. 
Cowles  having  children  to  give  her  the  means  of  making  a 
provision  for  them.  It  cannot  be  contended,  that  from  the 
event  of  her  having  only  one  child  there  is  to  be  a  different 
construction ;  so  that  in  that  case  the  child  was  to  be  left 
without  a  provision.  As  to  the  words  "  in  failure  of  which  "  it 
is  very  difficult  in  this  case  to  give  those  words  the  construction 
of  not  leaving  children  at  her  death ;  which  would  tie  it  up 
during  her  whole  life.  The  testator  does  not  seem  to  have 
contemplated  the  event,  which  has  happened,  of  the  death  of  the 
children  in  the  life-time  of  the  mother. 

Upon  the  other  question  the  transfer  of  the  East  India  Stock 
to  the  husband,  merely  as  a  trustee,  cannot  be  represented  as  a 
reduction  into  possession,  that  will  entitle  his  representatives. 
It  was  made  diverso  intuitu. 


1810. 
April  2,  3. 

Kldon,  L.C. 
[  454  ] 


COLLINS  v.  PLUMB. 

(16  Vesey,  454—461.) 

Covenant  upon  a  conveyance  in  fee  with  the  grantors,  lessees  of 
water- works,  not  to  sell  or  dispose  of  water  from  a  well  to  the  injury 
of  the  proprietors  of  the  Baid  water-works,  their  heirs,  executors, 
administrators,  and  assigns. 

The  parties  left  to  law,  and  a  demurrer  allowed  from  the  inconvenience 
of  enforcing  such  a  covenant  by  injunction. 

The  bill  stated,  that  the  Bishop  of  Winchester,  for  the  time 
being,  is  lord  of  the  manor  of  Alverstoke  and  Gosport ;  and  in 
1695  the  then  bishop  granted  a  lease  for  lives  to  Thomas  Lewis, 
of  a  piece  of  waste  ground  and  pond,  and  springs  running  there- 


vol.  x.]  1810.    CH.    16  VESEY,  454—455.  215 

in,  at  Forton,  near  Gosport ;  in  order  to  erect  water- works ;  with  Collins 
liberty  to  lay  pipes  through  any  of  the  lanes,  streets,  highways,  plumb. 
commons  and  waste  grounds,  leading  from  thence  to  and  through 
Forton  and  Gosport,  &c. ;  and  to  erect  cisterns  and  other  con- 
veniences upon  the  beach  for  the  better  and  more  effectually 
supplying  the  inhabitants  of  Gosport,  and  his  Majesty's  navy 
and  other  ships,  with  fresh  water ;  and  that  in  the  said  lease 
there  was  a  covenant  on  the  part  of  the  bishop  and  his  successors, 
for  a  perpetual  renewal  thereof. 

The  bill  farther  stated,  that  Lewis  afterwards  built  water- 
works upon  the  said  waste;  and  erected  cisterns  and  other 
conveniences  upon  the  beach  of  Gosport,  for  the  better  and 
more  effectually  supplying  the  inhabitants  of  Gosport,  and  his 
Majesty's  navy,  and  other  ships,  with  fresh  water ;  and  laid 
out  2,0002. ;  and  the  works  at  length  became  vested  in  Charles 
Childe;  who  was  also  seised  of  a  freehold  messuage,  and 
premises,  and  a  well  in  front  of  the  same ;  and  he  devised  the 
water-works  with  his  freehold  premises,  (including  the  said 
well,)  to  trustees,  in  trust  to  sell ;  who  accordingly  by  indentures 
of  lease  and  release,  dated  the  23rd  and  24th  of  July,  1792, 
conveyed  to  the  use  of  George  M'Kinley,  and  his  heirs,  the 
freehold  premises  with  the  well ;  and  *in  the  said  indenture  [  **55  ] 
of  release  was  contained  a  covenant,  whereby  M'Kinley,  for 
himself,  his  heirs  and  assigns,  covenanted  with  the  devisees  in 
trust  of  the  water-works  not  to  sell  or  dispose  of  the  water  from 
the  said  well  to  any  persons  or  person  whomsoever,  to  the  injury 
of  the  proprietors  of  the  said  water-works,  their  heirs,  executors, 
administrators,  and  assigns. 

By  indentures  of  lease  and  release,  dated  the  2nd  and  3rd  of 
March,  1797,  M'Kinley  conveyed  to  the  use  of  William  Hollis ; 
who  devised  the  premises  with  the  well  to  his  daughter,  her 
heirs  and  assigns ;  and  by  several  conveyances  the  said  premises 
and  well  became  in  1807  vested  in  the  defendant,  as  owner ; 
and  he  now  occupies  the  same ;  and  the  title-deeds,  relating 
thereto,  amongst  which  is  the  indenture  of  1792,  are  in  his 
custody  or  power. 

The  bill  farther  stated,  that  by  indentures  of  lease  and  release, 
dated  the  2nd  and  3rd  of  April,  1794,  the  water-works  were 
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Collins      conveyed  by  the  devisees  in  trust  of  Charles  Ghilde,  to  the  use 
Plumb.      of  the  plaintiff  Collins,  and  his  heirs,  in  trust  for  the  other 
plaintiffs,  their  heirs  and  assigns. 

By  indentures  of  lease,  dated  the  8th  of  June,  1807,  the  Bishop 
of  Winchester  granted  to  Collins  a  new  lease  of  the  water- works 
at  Forton,  near  Gosport,  for  the  purpose  of  supplying  the  in- 
habitants of  Gosport,  &c.  with  fresh  water ;  to  hold  to  Collins, 
his  heirs  and  assigns,  for  lives;  and  Collins  declared  himself 
a  trustee  for  the  other  plaintiffs. 
The  bill  then  stated,  that,  before  the  plaintiffs  entered  into 
[  *456  ]  possession  of  the  water-works,  pipes  had  been  laid  *for  conveying 
water  into  cisterns  in  houses  in  Gosport ;  and  large  cisterns  had 
been  made  in  the  town  for  conveying  water  to  houses,  which 
had  no  private  cisterns,  at  the  expense  of  the  proprietors  of  the 
water- works ;  and  the  plaintiffs  expended  considerable  sums  in 
repairing  and  improving  the  said  water- works  for  the  convenience 
of  the  town  of  Gosport,  and  his  Majesty's  ships,  and  other 
vessels,  in  order  to  furnish  them  with  a  constant  supply  of  fresh 
water ;  and  that  the  said  water- works  are  sufficient  for  that 
purpose ;  and  the  plaintiffs  have  supplied  the  inhabitants  of 
Gosport,  and  his  Majesty's  navy,  and  other  ships  and  vessels, 
with  water ;  and  have  exercised  and  enjoyed  the  same  privileges, 
advantages,  and  emoluments,  from  the  water-works,  as  Childe, 
and  his  predecessors,  proprietors  of  the  same,  exercised  and 
enjoyed,  until  they  were  interrupted  by  the  defendant :  that  in 
1807,  and  soon  after  the  defendant  became  seised  of  the  said 
premises  and  well,  he  by  means  of  water-carts  and  horses,  has 
supplied  divers  inhabitants  of  Gosport  with  water  from  the  well ; 
and  has  sold  and  disposed  of  water  from  the  said  well  to  the 
great  prejudice  and  injury  of  the  plaintiffs,  who  are  proprietors 
of  the  water-works,  and  in  violation  of  the  covenant  in  the 
indenture  of  1792. 

The  bill  therefore,  charging,  that  the  defendant  has  no  right 
to  sell  or  dispose  of  the  water  of  the  said  well  to  the  injury  of 
the  proprietors  of  the  water-works,  and  that  he  is  not  a  purchaser 
of  the  said  premises  and  well  for  valuable  consideration  without 
notice  of  the  said  covenant,  prayed  an  account  of  the  profits, 
made  by  the  sale  of  water  from  the  well ;  and  an  injunction, 
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restraining  the  defendant  from  selling  and  disposing  of  the      Collins 
water  of  the  well  to  the  inhabitants  of  Gosport,  and  to  his      plumb. 
Majesty's  ships  and  vessels,  and  other  ships  and  vessels,  and  in 
any  manner,  to  the  prejudice  and  injury  *of  the  plaintiffs,  as  the      [  **57  ] 
proprietors  of  the  said  water- works. 
To  this  bill  the  defendant  put  in  a  general  demurrer. 

Mr.  Leach  and  Mr.  Phillimore,  in  support  of  the  demurrer. 

*    *    * 

Sir  Samuel  Romilly  and  Mr.  Hart,  for  the  plaintiffs.  [  458  ] 

[Having  regard  to  the  ground  upon  which  the  judgment 
proceeds  it  becomes  unnecessary  to  refer  to  the  arguments  of 
counsel  which  turned  upon  other  points.] 

The  Lord  Chancellor  :  '  [  459  ] 

This  Court  will  interfere  in  many  eases  to  restrain  a  breach 
of  covenant :  but  I  never  met  with  such  a  covenant  as  this ; 
upon  which  I  must  try  in  each  instance,  whether  the  act  of 
selling  the  specified  quantity  of  water  is  a  prejudice  to  the 
proprietors  of  these  water-works.  I  cannot  imagine,  what 
jurisdiction  a  court  of  equity  can  have  upon  such  a  covenant. 

The  Lord  Chancellor  [after  stating  the  different  objections        isio. 
raised  by  the  defendant  said  :]  ^P*1  3- 

This  is  a  covenant,  not  against  selling  the  water  of  this  well,  [  460  ] 
but  against  selling  it  to  the  injury  of  the  proprietors  of  these 
water-works ;  and,  those  words  being  infused  into  the  covenant, 
the  plaintiffs  at  law  must  prove,  not  only,  that  the  covenant  is 
broken,  but  that  it  is  broken  in  a  sense,  that  can  be  represented 
as  injurious.  Many  cases  may  be  supposed,  in  which  the  water 
might  be  sold  without  any  injury  to  them  ;  and  it  is  accordingly 
contended,  that  the  injunction,  which  is  the  object,  ought  to  go, 
not  to  prevent  their  selling  water  to  the  inhabitants  of  Gosport 
and  Portsmouth,  or  the  navy,  but  to  prevent  their  doing  so  to 
the  injury  of  the  plaintiffs'  water-works.  Observe  the  situation 
of  the  defendant.  Upon  every  application  to  commit  for  breach 
of  the  injunction,  the  only  mode  of  giving  effect  to  the  decree, 
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a  trial  *must  in  each  instance  be  directed,  to  ascertain,  whether 
that  act,  which  might  be  done  without  injury  to  the  plaintiffs, 
has  been  done  without  injury :  suppose  two  ships,  touching  at 
Portsmouth,  in  want  of  water :  the  one  going  to  Sheerness  :  the 
other  to  the  West  Indies :  the  latter  must  pay,  whatever  might 
be  the  demand :  the  other  would  take  no  more  than  was  necessary ; 
and  if  in  that  instance  two  or  three  casks  were  sold,  could  that 
be  represented  as  a  prejudice  to  the  plaintiffs;  to  whom  they 
might  not  have  resorted,  if  the  defendant  had  refused  the 
supply  ? 

In  a  case  of  so  great  inconvenience,  therefore,  the  plaintiffs 
not  being  able  to  enforce  the  injunction,  the  only  real  object, 
without  a  trial  upon  every  act,  and  not  having  thought  proper 
to  reserve  this  well,  but  resting  upon  this  covenant,  there  is  the 
covenant ;  and  they  must  make  what  they  can  of  it. 

The  demurrer  was  allowed. 


1809. 
Dee.  13. 

Rolls  Court. 

Grant,  M.B. 

[  *12  J 


PEACOCK  v.   EVANS.f 
EVANS  v.   PEACOCK. 

(16  Vesey,  512—518.) 

In  equity  an  expectant  heir,  dealing  for  his  expectancy,  is  entitled  to 
nearly  as  much  protection  as  a  person  under  an  incapacity  to  contract. 

The  relief  on  payment  of  principal,  interest,  and  costs ;  the  purchaser 
being  considered  as  a  mortgagee.  His  bill,  to  establish  the  purchase, 
dismissed  with  costs,  except  of  depositions,  used  by  the  other  party. 

The  object  of  the  bill  in  the  first  of  these  causes  was  to  obtain 
a  decree  for  a  conveyance  of  estates  according  to  articles  of 
agreement,  dated  the  1st  of  March,  1801,  for  the  sale  of  the 
equity  of  redemption  and  reversion  to  the  plaintiff;  and  a  deed 
of  appointment  and  confirmation  under  a  power.  The  bill  in  the 
second  cause  prayed,  that  upon  payment  by  the  plaintiff  in  that 
cause,  to  the  defendant,  who  was  plaintiff  in  the  other,  of  the 
sums,  really  paid  by  him,  with  interest,  the  defendant  Peacock 
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may  be  decreed  to  deliver  up  the  agreement  and  indentures  to  be 
cancelled. 

By  the  articles  of  agreement  William  Evans  in  consideration 
of  5002.,  to  be  paid  to  him  by  Peacock,  pursuant  to  the  covenant 
hereinafter  contained,  agreed,  that  he  William  Evans,  and  his 
heirs,  would  within  one  month  after  the  decease  of  Charles 
Evans,  the  father  of  William,  convey  to  Peacock,  and  his  heirs, 
several  estates  in  the  county  of  Anglesea ;  and  Peacock  agreed, 
that  he,  his  *heirs,  executors,  &c.  would  upon  making  such  con- 
veyance at  the  time  aforesaid  pay  to  William  Evans,  his  heirs  or 
assigns,  the  said  sum  of  5002.  for  the  absolute  purchase  and  re- 
version of  the  said  hereby  bargained  premises  by  instalments,  as 
follows  :  the  first  instalment  of  501.,  on  the  day  of  executing  this 
indenture,  and  every  three  months  after  502. ;  and  Evans  agreed 
to  pay  1,0002.  with  interest,  should  he  not  fulfil  the  agreement ; 
and  farther  to  pay  all  expenses,  that  Peacock  should  be  put  to  in 
trying  to  recover  possession  of  the  said  tenements,  "  which  I  have 
this  day  absolutely  sold  to  the  said  William  Peacock  for  thirty 
years  purchase,  allowing  five  years  purchase  to  be  deducted  for 
my  father's  life  interest  in  them.1' 

The  circumstances,  alleged  by  the  bill  in  the  second  cause, 
which  was  filed  after  the  death  of  William  Evans  by  his  brother 
and  heir  at  law  Charles  Evans,  were,  that  William  Evans  was 
addicted  to  drinking,  extravagant,  improvident,  and  necessitous ; 
being  much  in  debt ;  and  having  no  property,  except  a  small 
allowance  from  his  father  :  whose  father  in  1801  was  of  the  age 
of  seventy-five,  and  in  a  declining  state  of  health ;  that  Peacock, 
knowing  these  circumstances,  applied  to  William  Evans,  and 
prevailed  upon  him  to  sell ;  that  the  articles  were  prepared  by 
Peacock,  or  his  attorney ;  that  he  inserted  the  premises,  called 
Harvey's  Quillets :  Evans  not  at  that  time  knowing,  that  they 
did  not  belong  to  Harvey ;  who  was  entitled  only  to  a  quit-rent 
out  of  them ;  with  which  Peacock  was  acquainted ;  that  the 
articles  were  not  perused  by  any  attorney  on  behalf  of  Evans ; 
that  the  estates  were  of  much  greater  value  than  5002. ;  and  the 
rents  were  not  the  full  annual  value ;  and  the  father's  life  not 
worth  more  than  two  years  purchase. 

Charles  Evans,  the  father,  died  on  the  15th  of  September, 
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*1802.  Upon  his  death  William  Evans  entered  ;  and  continued 
in  possession  until  his  death  in  1808.  The  defendant  Peacock 
by  his  answer  and  in  his  bill  denied  all  fraud ;  and  represented, 
that  the  application  to  sell  came  from  Evans  ;  that  the  consider- 
ation was  fair,  &c. 

Mr.  Richards,  Sir  Samuel  Romilly,  and  Mr.  Trotcer,  for  the 
plaintiff  in  the  original  cause.  Mr.  Alexander,  and  Mr.  Wyatt, 
for  the  defendant. 


1809. 
Dee.  13. 


[  *515  ] 


The  Master  of  the  Bolls: 

No  difficulty  could  have  arisen  upon  this  case,  if  it  had  not 
been  that  of  an  expectant  heir,  dealing  for  his  expectancy  during 
his  father's  life.  To  that  class  of  persons  this  Court  seems  to 
have  extended  a  degree  of  protection,  approaching  nearly  to  an 
incapacity  to  bind  themselves  by  any  contract. 

In  Gwynne  v.  Heaton  t  Lord  Thurlow  says,  "  there  is  a  policy 
in  justice,  protecting  the  person,  who  has  the  expectancy ;  and 
reducing  him  to  the  situation  of  an  infant  against  the  effects  of 
his  own  conduct ;  "  and  in  Coles  v.  Trecothickxl  where  inade- 
quacy was  not  in  question,  the  present  Lord  Chancellor  says, 
"  the  cases  of  reversions,  and  interests  of  that  sort,  go  upon  a 
very  different  principle.  In  some  the  whole  duty  of  making 
good  the  bargain  upon  the  principles  of  this  Court  is  upon  the 
vendee  ;  as  in  the  instance  of  heirs  expectant." 

The  tendency  of  this  doctrine  to  render  all  bargains  with  such 
persons  very  insecure,  if  not  altogether  impracticable,  *seems 
not  to  have  been  considered  as  operating  to  prevent  its  adoption 
and  establishment ;  but,  on  the  contrary,  some  Judges  have 
avowed  that  probable  consequence  as  being  to  them  the  recom- 
mendation of  the  doctrine. 

In  this  case,  though  I  think  there  is  nothing  approaching  to 
fraud  or  imposition,  yet  it  will  not  bear  the  test  of  that  severe 
scrutiny,  to  which  it  must  upon  these  principles  be  brought ;  as 
upon  the  whole  of  the  evidence  it  is  clear,  that  Mr.  Peacock  has 
obtained  a  very  advantageous  bargain.  The  consequence  is, 
that  he  cannot  retain  it,  against  this  person ;  though  it  was  un- 

t  1  Br.  C.  C.  1 ;  see  page  9.  t  7  R.  B  *167,  175  (9  Ves.  234,  246). 
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doubtedly  lawful  for  him  to  take  the  advantage,  as  against  any 
one,  who  had  been  in  the  consideration  of  this  Court  upon  an 
equal  footing  with  him.    I  must  take  it  for  granted,  that  the 
offer  was  originally  made  by  William  Evans;  that  this  was  a 
bargain,  not  in  the  first  instance  of  Peacock's  seeking,  but,  when 
he  had  the  caution  to  abstain  from  making  an  agreement  with 
Evans  at  his  own  house,  in  February,  in  the  absence  of  any 
witness,  it  was  a  great  imprudence  in  him  the  next  day,  in  the 
presence  of  a  witness,  who  could  not  be  of  any  use,  himself  to 
draw  the  agreement.    It  is  quite  evident,  that  the  parties  were 
incompetent  to  the  task  they  undertook.    They  did  not  under- 
stand the  subject.    They  seem  to  have  supposed,  that  Evans 
could  not  convey  his  remainder  in  fee,  subject  to  his  father's 
life ;  and  also,  that,  if  Evans  should  die  in  his  father's  life,  there 
would  be  an  end  of  the  agreement ;  and  the  estate  could  not  be 
conveyed.    At  the  end  of  the  agreement  there  is  an  anxious 
provision,  that  at  all  events  it  shall  be  executed  in  six  months 
under  a  penalty ;  and  Evans  is  made  to  agree,  that  he  shall  be 
at  the  expense  of  insuring  his  own  life  against  his  father's ;  in 
order  to  guard  against  this  supposed  risk,  which  Peacock  would 
run.    They  gave  the  agreement  to  an  attorney ;  who  when  *he 
came  two  days  afterwards  to  carry  it  into  execution,  drew  a  deed, 
containing  an  immediate  conveyance  of  the  remainder.    Who 
can  tell,  what  effect  that  supposed  risk  may  have  had  in  deter- 
mining the  price  ?  for  it  is  not  exactly  the  same  thing  to  run  no 
risk,  and  to  be  able  to  secure  yourself  against  a  risk  by  an  insur- 
ance ;  which  I  suppose  would  only  have  returned  to  Peacock  his 
500/. :  but  what  he  wanted  was  the  estate. 

Another  circumstance,  appearing  upon  the  face  of  the  agree- 
ment, is,  that  Evans  intended  to  have,  and  Peacock  consented 
to  give,  thirty  years  purchase  ;  abating  the  father's  life-interest ; 
valued  at  five  years  purchase.  That  abatement  being  made,  it 
was  just  the  same  as  if  the  father  had  been  dead;  and  the 
amount  of  twenty-five  years  purchase  ought  to  have  been  imme- 
diately paid  down.  Instead  of  that  the  payment  was  to  be  made 
by  instalments :  the  last  at  the  distance  of  two  years  and  a 
quarter.  This  is  material,  first,  with  reference  to  the  accommo- 
dation, which  was  the  object  of  Evans :  secondly,  in  point  of 
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interest :  this  distressed  man  was  obliged  immediately  to  raise 
money  upon  the  bond ;  when  according  to  the  true  spirit  of  the 
agreement  he  ought  to  have  had  the  money  in  his  possession 
immediately  upon  the  execution  of  the  conveyance. 

The  material  consideration  however  is  the  great  undervalue. 
It  is  true,  the  agreement  is  for  thirty  years  purchase  of  the  then 
rents  :  but  there  was  no  previous  inquiry  as  to  the  present  value : 
how  long  those  rents  had  been  payable :  whether  they  had  been 
lately  raised ;  or  were  old  rents.  Without  any  inquiry  of  that 
sort  the  purchase  was  settled  immediately  upon  the  rental: 
Evans  recently  released  from  gaol :  Peacock,  being  the  owner  of 
the  adjoining  estate,  had  an  opportunity  of  knowing  the  value  of 
the  land :  the  parties  so  far  not  precisely  upon  *a  footing :  no 
witness  brought  forward,  who  says,  that  the  price  given  was  in 
his  opinion  the  fair  value.  Peacock's  witnesses  make  it  668Z.  for 
twenty-five,  or  rather  twenty-three,  years,  purchase;  for  they 
estimate  the  father's  life  at  seven  years  purchase:  upon  what 
date  I  do  not  know ;  as  it  was  not  the  agreement,  that  it  should 
be  so  estimated;  and  no  value  was  set  upon  what  is  called 
Harvey's  Quillets.  If  that  addition  was  made,  the  price  ought 
to  have  been  something  more  than  7001. :  a  considerable  differ* 
ence  upon  so  small  a  price  as  500Z.  Upon  the  other  side  six  or 
seven  witnesses  swear  to  a  valuation,  that  would  bring  the  estate 
to  2,040Z.  It  is  observed  upon  this  evidence,  that  five  or  six  dif- 
ferent surveyors  and  farmers  all  agree  to  a  shilling  in  their 
estimate ;  which  at  first  sight  does  diminish  the  credit  of  their 
testimony :  but  upon  inspecting  the  evidence,  though  some  of 
them  take  no  notice,  that  they  valued  in  company  with  the 
others,  two  witnesses  state  it  to  be  a  joint  valuation.  It  is  there- 
fore nothing  more  than  that,  making  the  valuation  together, 
they  came  to  a  joint  conclusion,  that  that  sum  of  68Z.  was  the 
fair  rental.  It  is  true,  that  valuation  was  made  three  or  four 
years  after  the  purchase  :  but  all  the  tenants  say,  there  were  no 
improvements  of  any  kind  in  the  interval :  but  the  estate  was 
rather  grown  worse  in  that  period.  Suppose  a  medium  struck : 
that  would  bring  it  to  1,200Z. :  but  under  the  particular  circum- 
stances of  this  purchase,  even  upon  the  valuation  of  Peacock's 
surveyors,  I  must  have  set  it  aside ;  the  inadequacy  still  being 
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considerable ;  and,  though  inadequacy  of  consideration  between 
persons,  who  stand  upon  a  precisely  equal  footing,  is  in  this 
Court  of  no  account,  unless  from  its  grossness  it  is  of  itself 
evidence  of  fraud,  yet  under  the  circumstances,  in  which  Evans 
stood,  any  thing,  that  can  be  substantially  considered  as  inade- 
quacy, is  a  ground  for  setting  aside  the  contract. 

There  was  nothing  dishonourable  or  immoral  in  Mr.  Peacock's 
conduct:  but  he  has  obtained  a  bargain,  of  which  upon  the 
principles  of  this  Court  he  cannot  avail  himself.  Therefore 
upon  repaying  him  his  principal  and  interest  he  must  re-convey 
the  premises  in  question. 


Peacock 

v. 
Evakb. 

EVANd 

V. 

Peacock. 


[518] 


Upon  an  application  as  to  costs,  Mr.  Richards  for  Peacock, 
insisted,  that  he  was  to  be  considered  as  a  mortgagee ;  as  in 
Gicynne  v.  Heaton  :  +  and  Mr.  Hart  pointed  out  the  consequence 
of  that  by  encouraging  these  bargains. 

The  Master  of  the  Bolls  : 

Upon  the  principle  of  these  cases  it  is  impossible  to  give  costs 
against  Mr.  Peacock :  whether  he  is  entitled  to  costs,  I  a  little 
doubt.  In  Twisleton  v.  Griffith  J  Lord  Cowper  gave  the  pur- 
chaser his  costs ;  which,  when  I  first  read  the  case,  surprised  me ; 
as  that  was  the  case,  not  merely  of  a  young  heir,  but  of  a  good 
deal  of  fraud.  Lord  Cowper,  however,  thinking  fit  to  proceed 
upon  the  general  principle,  rather  than  the  fraud,  gave  him  the 
costs ;  considering  him  as  a  mortgagee. 

The  decree  was  therefore  made  in  the  second  cause  upon  pay- 
ment of  principal,  interest  and  costs :  in  the  first  cause  the  bill 
was  dismissed  with  costs,  except  as  to  the  depositions:  which 
had  been  used  by  the  plaintiff  in  the  other  cause. 
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1808.  WHITEACEE,  on   the  Demise    of    BOULT,   v. 

J—°-  SYMOFDS. 

[  13  ]  (10  East,  13—18.) 

A  landlord  of  premises  about  to  sell  them  gave  his  tenant  notice  to 
quit  on  the  11th  of  October,  1806,  but  promised  him  not  to  turn  him 
out,  unless  they  were  sold :  and  not  being  sold  till  February,  1807,  the 
tenant  refused  on  demand  to  deliver  up  possession.  And  on  ejectment 
brought ;  held  that  the  promise  (which  was  performed)  was  no  waiver 
of  the  notice,  nor  operated  as  a  licence  to  be  on  the  premises  otherwise 
than  subject  to  the  landlord's  right  of  acting  on  such  notice  if  necessary; 
and  therefore  that  the  tenant,  not  having  delivered  up  possession  on 
demand  after  a  sale,  was  a  trespasser  from  the  expiration  of  the  notice 
to  quit. 

The  day  of  the  demise  in  this  ejectment  was  laid  on  the  12th 
of  October,  1806,  and  at  the  trial  before  Grose,  J.  in  Suffolk,  it 
appeared  that  the  defendant  had  for  many  years  held  the 
premises  in  question,  consisting  of  a  cottage,  barn,  and  about  five 
acres  of  land,  as  tenant  from  year  to  year,  of  the  lessor  of  the 
plaintiff;  who  being  desirous  of  selling  the  property,  on  the  22nd 
of  March,  1806,  served  the  defendant  with  a  written  notice  to 
[  *14  ]  quit  the  premises  on  the  11th  of  October  next  (being  *01d 
Michaelmas-day,)  from  which  time  the  taking  had  originally 
commenced.  The  defendant  continued  notwithstanding  in  pos- 
session, and  this  ejectment  was  brought  in  Easter  Term,  1807. 
Two  letters  were  given  in  evidence ;  one  from  the  defendant  to 
the  landlord's  agent,  dated  1st  June,  1807,  wherein  the  defen- 
dant stated  "my  landlord  has  given  me  an  order  to  quit  the 
house  this  month,  and  has  served  me  with  a  writ  of  ejectment. 
I  have  lived  there  many  years,  and  am  loth  to  leave  the 
premises.  I  did  not  expect  any  such  treatment  from  him ;  you 
having  always  promised  me  that  I  should  not  be  turned  out 
unless  the  house  was  sold.  I  should  be  glad  to  continue  until 
the  premises  are  sold.  He  has  threatened  to  seize  all  my 
property.    I  should  be  glad  to  stay  where  I  am  if  you  approve 
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of  it."  The  other  letter  was  from  the  landlord's  agent,  in  whitbacbe 
answer  to  the  above,  dated  the  11th  of  June.  "  Mr.  Synionds,  I  V 
have  just  received  your  letter  respecting  the  quitting  of  the  house  8YM0NDB- 
at  Tritton.  You  say  I  promised  you  should  not  be  turned  out, 
until  the  place  was  sold :  I  did  so,  and  have  been  as  good  as  my 
word :  for  Mr.  Boult  (the  lessor)  sold  the  place  last  February  to 
a  person  at  Summerly,  for  him  to  have  possession  at  Lady-day 
last,  which  I  find  you  have  withheld :  and  you  must  know  that 
you  are  wrong  in  so  doing.  Had  the  purchaser  not  objected  to 
your  staying,  I  should  not :  but  as  it  now  stands  I  expect  you  to 
quit  when  required,"  &c.  There  was  also  proved  an  agreement, 
dated  in  February,  1807,  for  the  sale  of  this  estate  from  Mr. 
Boult  to  the  purchaser ;  to  whom  possession  was  to  have  been 
delivered  in  March  following.  The  objection  was  taken  at  the 
trial,  that  the  subsequent  permission  of  the  landlord,  by  his 
agent,  for  the  tenant  to  continue  in  possession  until  a  sale,  was 
a  waiver  of  the  *antecedent  notice  to  quit,  so  far  as  to  prevent  the  [  *15  3 
tenant  from  being  considered  as  a  trespasser  by  relation  back  to 
the  11th  of  October,  1806,  when  the  notice  to  quit  expired ; 
although  he  continued  in  possession  afterwards  at  the  will  of  the 
landlord,  which  might  be  determined  at  any  time,  but  which  was 
not  in  fact  determined  till  Lady-day,  1807,  or  at  least  not  sooner 
than  the  February  before,  when  the  contract  for  sale  was  made. 
Gbose,  J.  however  thought  that  the  meaning  of  the  agreement 
was  that  the  permission  to  remain  in  possession  was  only 
conditional  until  a  sale;  the  landlord  reserving  to  himself  the 
power  to  act  upon  his  notice  to  quit,  if  necessary,  in  case  of  a 
sale :  and  that  a  sale  having  been  made,  and  the  tenant  having 
refused  to  quit  the  possession  when  demanded  of  him,  the  land- 
lord had  a  right  to  act  upon  his  original  notice  to  quit :  and  there- 
fore the  plaintiff  obtained  a  verdict ;  but  leave  was  given  to  move 
the  Court  to  set  it  aside  and  enter  a  nonsuit,  if  the  direction  were 
wrong.  Accordingly  a  rule  nisi  was  obtained  in  the  last  term  for 
this  purpose ;  against  which 

Wilson  and  Storks  were  to  have  shewn  cause  :  but  Dumpier 
was  called  upon  to  support  the  rule;  who  contended  that  the 
tenant,  having  had  an  express  licence  from  his  landlord  to 

B.B. VOL.  X.  Q 


226  1808.    K.  B.    10  EAST,  15—17.  [r.r. 

Whiteacre  continue  on  the  premises  until  a  sale,  could  not  be  treated  as  a 

\.         trespasser   during  the  intervening  period,  which  he  must  be 

Symonds.     d^uracl  to  be  if  the  notice  to  quit  were  good  ;  and  therefore  by 

necessary  implication  it  must  be  taken  to  have  been  waived. 


1 16  ]       Lord  Ellenborough,  Ch.  J. : 

I  cannot  construe  the  language  of  this  correspondence  on  the 
part  of  the  landlord,  as  constituting  a  new  tenancy  between  him 
and  the  defendant  after  the  time  of  the  notice  to  quit,  or  as  a 
waiver  of  that  notice  :  nor  was  it  a  licence  for  the  purpose  now 
insisted  upon.  The  landlord  was  willing  indeed  to  let  the  defen- 
dant remain  on  the  premises  till  a  sale,  but  he  was  anxious  at 
the  same  time  to  retain,  and  did  reserve  to  himself,  all  his  rights 
under  the  notice  to  quit,  with  which  he  was  armed,  in  order  to 
enforce  obedience  to  that  notice  if  it  should  be  necessary.  He 
said,  in  answer  to  the  tenant's  application,  that  he  would  not 
turn  him  out  until  the  place  was  sold ;  that  is  in  effect  saying, 
that  until  the  place  were  sold,  he  would  suspend  the  exercise  of 
his  right  under  the  notice  to  quit :  but  it  could  not  have  been 
[  **7  ]  intended  to  give  the  tenant  such  a  licence  *as  would  vacate  the 
notice,  and  be  destructive  of  the  right  which  the  landlord  was  so 
anxious  to  retain.  No  man  would  grant  an  indulgence  of  this 
sort  to  his  tenant  if  this  use  were  to  be  made  of  it,  plainly 
contrary  to  the  understanding  of  the  person  who  granted  it. 
Here  the  landlord  has  kept  his  promise,  and  did  not  turn  out  the 
tenant  before  he  had  sold  the  premises :  but  the  tenant  has 
broken  his  engagement  by  not  delivering  up  the  possession  after 
the  sale,  and  now  ungratefully  holds  out  against  his  landlord. 
It  was  for  the  tenant  to  choose  whether  he  would  continue  to 
hold  on  and  to  expend  his  money  and  labour  on  the  premises 
under  such  an  insecure  sort  of  agreement,  but  having  chosen  to 
run  the  risk,  he  must  take  the  consequence. 

Grose,  J. : 

I  considered  this  as  an  unfair  attempt  on  the  part  of  the 
tenant  to  take  advantage  of  and  convert  that  into  a  right  which 
the  landlord  meant  only  as  an  indulgence  to  him ;  to  permit  him 
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to  stay  on  the  premises  until  they  were  sold ;  but  still  to  retain   Whiteacre 
the  right  of  compelling  him  to  quit  under  the  notice  if  a  purchaser 


V. 

Symonds. 


offered.  The  notice  was  given  and  persisted  in  for  the  express 
purpose  of  enabling  the  landlord  to  sell  the  premises  to  more  ad- 
vantage, and  that,  if  sold,  he  might  not  be  disabled  from  giving 
possession  at  the  time  to  the  purchaser. 

Le  Blanc,  J. : 

If  this  were  to  be  considered  as  a  licence  to  the  tenant  to 
continue  in  possession,  to  be  sure  he  could  not  be  treated  as  a 
trespasser  until  the  licence  was  determined ;  but  upon  the  con- 
struction of  the  letter,  coupled  with  the  situation  in  which  the 
parties  stood  at  the  time,  I  think  it  is  clear  that  the  landlord 
neither  ^intended  to  grant  him  a  licence,  nor  to  consider  him  at  [  *18  ] 
all  as  a  tenant.  Suppose  the  promise,  not  to  turn  the  tenant  out 
before  the  place  was  sold,  had  been  made  before  the  notice  to 
quit ;  but  the  landlord  had  then  informed  him  that  he  would  not 
preclude  himself  if  he  thought  it  proper  to  give  him  a  notice  to 
quit ;  what  objection  could  have  been  made  to  the  notice,  if  it 
were  afterwards  given  ?  Then  how  does  it  differ  the  case  that 
the  promise,  though  made  afterwards,  was  made  subject  to  the 
notice  to  quit  ?  The  landlord  insists  all  along  upon  his  notice  to 
quit,  though  he  promised  not  to  turn  the  tenant  out  before  the 
sale. 

Bayley,  J. : 

The  fair  meaning  of  the  letter  is,  that  the  landlord  would  not 
bring  ejectment  to  turn  the  tenant  out  of  possession  upon  the 
notice  to  quit,  unless  the  premises  were  sold  ;  but  that  he  did  not 
mean  to  dispossess  himself  of  the  legal  right  to  turn  him  out  on 
the  notice  after  the  11th  of  October.  The  only  effect  of  the 
recovery  in  this  ejectment  upon  any  subsequent  action  for  the 
mesne  profits  will  be  that  the  day  of  the  demise  laid  in  the 
declaration  in  ejectment  will  be  conclusive  of  the  right  of  the  land- 
lord to  the  possession  of  the  premises  from  the  11th  of  October : 
but  the  tenant  will  still  be  entitled  to  shew,  if  he  can,  that  the 
land  had  been  of  no  value  to  him  during  that  time  ;  and  then 
the  landlord  would  only  recover  nominal  damages. 

Rule  discharged. 
q  2 
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1808.  HAETLET  v.  KICE. 

June  21*  (10  East,  22— 250 

[  22  ]  A  wagering  contract  for  fifty  guineas,  that  the  plaintiff  would  not 

marry  within  six  years,  is  primd  facie  in  restraint  of  marriage,  and 
therefore  void ;  no  circumstances  appearing  to  shew  that  such  restraint 
was  prudent  and  proper  in  the  particular  instance. 

The  plaintiff  declared  in  assumpsit  upon  a  wager  made  on  the 
25th  of  November,  1799,  whereby  he  betted  with  the  defendant 
50  guineas  that  he  the  plaintiff  should  not  be  married  in  six 
years  ;  stating  that  in  consideration  that  the  plaintiff  promised 
to  pay  the  defendant  50  guineas  in  case  he,  the  plaintiff,  should 
be  married  within  that  time,  the  defendant  promised  to  pay  the 
plaintiff  the  like  sum  if  the  plaintiff  should  not  be  married 
within  that  time.  And  then  the  plaintiff  averred,  that  from  the 
time  of  making  the  promise  he  has  not  been  nor  is  yet  married, 
but  during  all  the  time  has  remained  and  still  is  unmarried; 
whereby  the  defendant  at  the  expiration  of  six  years  from  the 
making  of  the  promise  became  liable  to  pay  to  him  the  said  sum, 
&c.  To  this  the  defendant  demurred  specially,  on  the  ground  that 
the  contract  declared  on  was  illegal  and  void ;  the  same  having 
been  entered  into  in  restraint  of  marriage,  and  tending  to  prevent 
the  plaintiff  from  marrying  during  the  six  years,  &c. 

[After  argument :] 

[  23  ]        Lord  Ellenborough,  Ch.  J. : 

On  the  face  of  the  contract  its  immediate  tendency  is,  as  far  a& 
[  *2i  ]  it  goes,  to  discourage  *marriage ;  and  we  have  no  scales  to  weigh 
the  degree  of  effect  it  would  have  on  the  human  mind.  It  is 
said,  however,  that  the  restraint  is  not  to  operate  for  an  indefinite 
period,  but  only  for  six  years,  and  that  there  might  be  reasonable 
grounds  to  restrain  the  party  for  that  period.  But  no  circum- 
stances are  stated  to  us  to  shew  that  the  restraint  was  reasonable ; 
and  the  distinct  and  immediate  tendency  of  the  restraint  stamps 
it  as  an  illegal  ingredient  in  the  contract.  Wagers  in  general 
are  seldom  indifferent  in  their  tendency,  and  this  certainly  is 
not  so. 
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Grose,  J. :  Habtlbt 

r. 

Every  contract' in  restraint  of  marriage  is  illegal,  as  was  said  by        Rice. 
Lord  Habdwicke.I    Butthis  is  endeavoured  to  be  distinguished 
from  former  cases,  as  not  being  a  total  and  indefinite  restraint  of 
marriage  :  that  however  must  depend  upon  the  duration  of  the 
party's  life.    If  good  for  six  years,  why  not  for  a  longer  period  ? 

Le  Blanc,  J. : 

This  case  is  presented  to  us  stripped  of  all  particular  circum- 
stances, and  therefore  must  be  determined  by  the  general  rule  of 
law.  Now  it  is  impossible  to  say  that  such  a  contract  might  not 
have  an  effect  on  the  mind  of  the  party  to  deter  him  from  marry- 
ing daring  the  six  years :  but  a  contract  to  restrain  marriage 
generally  has  been  determined  to  be  illegal,  as  being  against  the 
sound  policy  of  the  law :  and  nothing  is  stated  here  to  shew  it 
to  be  otherwise  in  the  particular  instance. 

Bayley,  J. : 

This  wager  is  calculated  to  operate  against  marriage,  and  no 
prudential  reasons  are  shewn  to  have  *  conduced  to  it  in  this       [  *25  ] 
instance ;  therefore  it  falls  within  the  general  rule,  that  being  a 
contract  in  restraint  of  marriage  generally,  it  is  void. 

Judgment  for  the  defendant. 


THOMAS  v.  EVANS.  1808. 

(10  East,  101—103.)  J«nc  30. 

To  make  a  legal  tender  there  must  either  be  an  actual  offer  of  tho  r  iqi  i 
money  produced,  or  the  production  of  it  must  be  dispensed  with  by  tho 
express  declaration  or  equivalent  act  of  the  creditor.  Therefore  where 
the  defendant,  on  departing  from  home,  left  107.  with  his  clerk  for  the 
plaintiff ;  of  which  the  clerk  informed  the  plaintiff  when  he  called  and 
demanded  a  larger  sum ;  and  the  plaintiff  said  he  would  not  receive  the 
10?.,  nor  anything  less  than  his  whole  demand ;  but  the  clerk  did  not 
offer  the  107. :  this  was  held  to  be  no  tender. 

The  question  turned  upon  a  plea  of  tender  of  1(M.  in  as- 
sumpsit ;  on  which  the  evidence  was,  that  the  defendant,  having 
been  employed  as  attorney  for  the  plaintiff,  had  in  that  character 

t  Vide  Woodhouse  v.  Shepley,  2  Atk.  540. 
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Thomas      received  for  his  use  101.  in  part  payment,  and  on  going  from 

mm  

Evans,  borne  for  a  time  left  the  10/.  with  his  clerk  there.  That  some 
time  after  the  plaintiff  called  and  demanded  16/  8*.  lid.,  which 
he  said  he  supposed  Evans  had  received ;  when  the  clerk  told 
him  that  Evans  was  gone  from  home,  and  had  left  with  him 
10/.  to  give  to  the  plaintiff  when  he  called.  The  plaintiff  said  he 
would  not  receive  the  10/. ,  nor  any  thing  less  than  his  whole 
demand.  (At  that  time  no  more  had  been  received,  though  the 
remainder  has  been  since  received  by  the  defendant.)  The  clerk 
did  not  offer  the  10/.  And  thereupon  it  was  objected  that  this 
was  not  sufficient  evidence  to  support  the  plea,  and  Graham,  B., 
before  whom  the  case  was  tried  at  Monmouth,  being  of  that 
opinion,  directed  the  jury  to  find  a  verdict  for  the  plaintiff  for  the 
10/. ;  which  they  did. 

[  102  ]  Dauncey,  in  the  last  Term,  moved  for  a  new  trial,  on  the 

ground  that  the  declaration  of  the  plaintiff,  that  he  would  not 
receive  the  10/.  left  with  the  clerk,  excused  the  latter  for  not 
holding  the  money  out  to  him  in  his  hand,  and  made  the  offer  to 
pay  it  a  sufficient  tender  in  law.  And  he  referred  to  Douglas  v. 
Patrick  A  *  *  He  now  supported  his  rule  on  the  same  ground  ; 
being  called  upon  by  the  Court,  who  thought  it  unnecessary  to 
hear  Abbott,  contra. 

Lord  Ellenborough,  Gh.  J. : 

The  learned  Judge's  direction  was  right.  The  actual  pro- 
duction  of  the  money  due,  in  monies  numbered,  is  not  necessary, 
if,  the  debtor  having  it  ready  to  produce  and  offering  to  pay  it, 
the  creditor  dispense  with  the  production  of  it  at  the  time,  or  do 
any  thing  which  is  equivalent  to  that.  But  here,  on  the  con- 
trary, it  is  expressly  stated,  that  the  clerk  did  not  offer  the  10/. 
He  only  talked  about  having  had  10/.  left  with  him  to  give  to  the 
plaintiff  when  he  called,  without  making  any  offer  of  it :  which 
is  not  a  tender  in  law. 

[  108  ]       Grose,  J.  : 

Either  there  must  be  an  actual  offer  of  the  money,  or  the 

t  1  B.  B.  793  (3  T.  B.  683). 
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party  must  be  ready  to  pay  it  at  the  time  when  the  actual  offer      Thomas 
of  it  is  dispensed  with.  Evans. 

Lb  Blanc,  J. : 

There  must  either  be  an  actual  offer  of  the  money  by  the  one 
party,  or  a  dispensation  of  such  offer  by  the  other :  and  here 
there  was  neither. 

Bayley,  J.  was  of  the  same  opinion,  and  referred  to  the  case  of 
Dickinson  v.  Shee,  before  Lord  Kenyon,  4  Esp.  N.  P.  68,  in  con- 
firmation of  it.  There  the  defendant  went  to  the  plaintiff's 
attorney,  and  saying  that  he  was  come  to  settle  with  him  the 
plaintiff's  account,  produced  a  paper  containing  the  statement  of 
the  account,  in  which  he  made  the  balance  5/.  5s.,  which  he  said 
he  was  ready  to  pay,  but  produced  no  money  nor  notes.  The 
plaintiff's  attorney  said  he  could  not  take  that  sum,  as  his  client's 
demand  was  above  82.  This  was  held  to  be  no  tender :  for  there 
should  have  been  an  offer  to  pay  by  producing  the  money,  unless 
the  plaintiff  dispensed  with  the  tender  expressly,  by  saying  that 
the  defendant  need  not  produce  the  money  as  he  would  not 

accept  it. 

Rule  discharged. 


PEACOCK,   Administratrix    of   PEACOCK,   v.  isos. 

HAEEIS.  JttZl0' 

(10  East,  104—108.)  [  104  j 

A  collector  or  renter  of  turnpike  tolls,  though  illegally  appointed, 
without  the  forms  prescribed  by  the  Act  of  Parliament,  may  still 
recover,  upon  a  count  for  an  account  stated,  the  amount  of  the  tolls  for 
which  he  had  credited  the  defendant  passing  through  the  gate;  no 
objection  being  made  to  the  plaintiff's  title  by  the  trustees  or  creditors 
of  the  turnpike.  And  the  plaintiff  haying  sent  to  the  defendant  an 
account  of  the  tolls  due,  who  not  long  after  sent  5/.  enclosed  in  a  letter 
to  the  plaintiff,  in  which  he  stated  that  she  should  have  the  remainder 
next  week,  is  evidence  of  such  an  account  stated,  and  a  recognition  of 
the  intestate's  title  to  be  accounted  with  for  the  tolls. 

The  plaintiff  declared,  in  assumpsit,  that  the  defendant  was 
indebted  to  the  intestate  as  farmer  and  renter,  appointed  accord- 
ing to  the  statute,  of  the  tolls  payable  at  a  certain  turnpike-gate, 
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Peacock  account  previously  in  the  contemplation  of  the  parties,  which, 
Habbis.  not  being  specified  in  the  terms  of  the  letter,  was  to  be  ascertain- 
ed by  the  jury  from  the  rest  of  the  evidence,  and  the  circum- 
stances of  the  case ;  and  they  by  their  verdict  have  ascertained 
[  *107  ]  it  to  relate  to  the  account  of  the  tolls,  which  it  appears  was  *before 
that  time  sent  in  to  the  defendant :  and  that  is  evidence  of  an 
account  stated  between  them.  Then  it  is  said  that  this  account 
was  stated,  with  respect  to  the  intestate,  in  a  character  in  which 
by  law  it  could  not  exist,  because  he  was  not  legally  appointed 
collector  of  the  tolls.  But  if  the  defendant  accounted  with  him 
in  that  character,  having  received  credit  from  him  as  such, 
thereby  admitting  him  to  be  a  person  to  be  accounted  with  for 
the  tolls,  he  shall  not  now  be  permitted  to  dispute  his  title  to 
recover  the  balance  of  that  account.  In  like  manner  as  a  tenant 
is  taken  to  admit  the  title  of  the  landlord  under  whom  he  holds, 
and  which  he  is  not  permitted  afterwards  to  dispute.  It  is  a 
different  question,  whether  the  commissioners  might  not  dispute 
the  intestate's  title  to  receive  the  tolls :  though  that  might  be 
the  ground  of  an  equitable  account.  But  I  do  not  think  it 
necessary  to  resort  to  the  ground  of  an  equitable  account  stated ; 
for  I  go  upon  this,  that  the  defendant  has  recognized  the  title  of 
the  party  with  whom  he  has  accounted.  Therefore  finding 
nothing  illegal  in  the  items  of  the  account,  no  breach  of  duty  in 
the  intestate,  no  compounding  of  the  tolls  in  fraud  of  the  Act  of 
Parliament,  but  only  giving  credit  for  them  to  a  future  day ;  no 
collusive  bargain  in  prejudice  of  the  commissioners ;  and  con- 
sidering that  the  defendant,  who  has  accounted  with  the  plaintiff, 
has  thereby  recognized  her  title  to  receive  the  tolls  on  account  of 
the  intestate,  I  think  the  verdict  ought  to  stand. 

Grose,  J.  was  of  the  same  opinion. 

Le  Blanc,  J. : 

I  am  glad  that  a  medium  of  proof  has  been  found  to  sustain 

[  *ios  ]       the  justice  of  the  case.    It  was  a  question  *for  the  jury  to  decide, 

whether  by  the  defendant's  having  received  the  account  of  the 

tolls,  and  making  no  objection  to  it,  he  did  not  recognize  that  bo 

much  was  due  from  him  on  that  account.    But  it  is  said  that 


tol.x.]  1808.    K.  B.     10  EAST,  108.  235 

there  is  a  fundamental  objection  to  the  character  in  which  the     Peacock 

^^  mm 

plaintiff  sues ;  for  that  the  intestate,  not  having  been  legally  habbis. 
appointed  collector,  must  be  taken  to  have  received  the  tolls 
merely  as  the  servant  of  the  trustees.  But  as  neither  the 
trustees  nor  the  creditors  of  the  turnpike  make  any  objection  to 
his  title,  shall  it  be  permitted  to  a  third  person,  after  having 
treated  with  the  intestate  as  a  person  legally  entitled  to  receive 
the  tolls,  and  having  actually  settled  an  account  with  him  for  the 
amount,  shall  it  be  permitted  to  such  an  one  now  to  object  to 
the  plaintiff's  recovery,  not  upon  the  special  count,  but  upon  the 
account  stated  ?  It  has  been  also  objected,  that  the  tolls  are  not 
the  subject  of  an  action :  but,  if  refused,  could  only  be  levied  by 
distress  upon  the  carriage,  &c.  when  passing.  The  Act,  however, 
only  says  that  they  shall  not  be  compounded  for ;  it  does  not  say 
that  credit  shall  not  be  given  for  them,  where  there  is  no 
collusion.  Therefore  when  the  jury  have  found  that  the  defen- 
dant has  accounted  with  the  plaintiff  for  these  very  tolls  upon  the 
footing  of  the  intestate's  title,  he  shall  not  be  permitted  now  to 
dispute  that  title  upon  the  count  for  the  account  stated. 

Baylby,  J.  concurred. 

Rule  discliargcd. 


HIGH  AM,  and  ELIZABETH  his  Wife,  v.  EIDGWAT.t      ^^ 

(10  East,  109—123.)  rmi 

If  a  person  have  peculiar  means  of  knowing  a  fact,  and  make  a 
declaration  or  written  entry  of  that  fact,  which  is  against  his  interest  at 
the  time,  it  is  evidence  of  the  fact  as  between  third  persons  after  his 
death.  And  therefore  an  entry  made  by  a  man-midwife  in  a  book,  of 
having  delivered  a  woman  of  a  child  on  a  certain  day,  referring  to  his 
ledger  in  which  he  had  made  a  charge  for  his  attendance,  which  was 
marked  as  paid,  is  evidence  upon  an  issue  as  to  the  age  of  such  child 
at  the  time  of  his  afterwards  suffering  a  recovery. 

Upon  error  brought  to  reverse  a  recovery  suffered  by  Wm. 
Fowden,  the  younger,  of  certain  lands  in  the  county  palatine  of 
Chester,  of  which  he  claimed  to  be  first  tenant  in  tail  under  in- 
dentures of  the  16th  and  17th  of  December,  1768,  it  appeared 

t  R.  V.  Exeter  (1869)  L.  E.  4  Q.  B.  341,  345. 
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Hicham  that  the  premises  were  limited  in  remainder  to  the  first  son  of 
Bidgway.  the  body  of  Wm.  Fowden,  the  father,  in  tail,  with  remainder  to 
the  second  and  other  sons  in  tail,  remainder  to  the  daughters  in 
tail :  under  which  last  limitation  the  plaintiff  Elizabeth  claimed, 
in  default  of  heirs  male  of  Wm.  Fowden  the  father,  as  heir  of 
the  body  of  Mary,  his  only  daughter.  The  record  set  forth  the 
recovery,  which  was  of  the  Session  at  Chester,  on  the  16th  of 
April,  29  Geo.  III.,  and  appeared  to  have  been  acknowledged  at 
Macclesfield  on  the  15th  of  April,  1789,  and  that  an  affidavit 
was  sworn  on  that  day  by  Wm.  Morley,  Wm.  Fowden,  sen.,  and 
Mary  the  wife  of  John  Orme,  in  which  Wm.  Fowden,  sen.  swore 
that  Wm.  Fowden  the  younger  was  born  on  the  second  of 
April,  1768,  but  that  being  a  protestant  dissenter,  no  entry  was 
made  of  his  baptism  in  any  register.  And  Mary  Orme  swore 
that  she  was  aunt  to  Wm.  Fowden,  jun.,  and  well  remembered 
that  he  was  born  in  the  beginning  of  April,  and  before  the  15th 
day  of  that  month  in  the  year  1768.  And  the  error  assigned 
was  that  it  appeared  in  the  record,  &c.  that  Wm.  Fowden,  jun., 
on  Friday  in  the  aforesaid  Session  at  Chester,  appeared  by 
attorney  and  warranted  the  tenements,  &c.  to  E.  (the  tenant), 
[  *no  ]  &c. :  but  that  Wm.  *Fowden,  jun.  was  then  an  infant  within 
the  age  of  21  years,  viz.  20  years  and  no  more.  And  on  joinder 
in  error,  the  issue  was,  "  Whether  Wm.  Fowden,  the  younger, 
at  the  time  of  his  appearance  and  warranty,  and  voucher  to  war- 
ranty, and  also  at  the  time  of  the  giving  of  the  said  judgment 
(of  recovery)  was  an  infant  within  the  age  of  21  years,  to  wit,  of 
the  age  of  20  years  and  no  more." 

At  the  trial  at  Chester  it  appeared  that  Wm.  Fowden,  jun. 
died  on  the. 81st  of  December,  1792,  having  before  made  his  will, 
and  Wm.  Fowden,  sen.  the  father,  died  on  the  20th  of  March, 
1806 :  but  Mary  Orme,  the  aunt,  was  still  living,  and  examined 
as  a  witness  by  the  defendant  in  support  of  the  fact  as  sworn  to 
in  her  affidavit ;  but  the  accuracy  of  her  recollection  as  to  the 
precise  day  of  her  nephew's  birth  was  rendered  doubtful  by  cir- 
cumstances which  came  out  upon  cross-examination.  And  on 
the  part  of  the  plaintiffs,  it  was,  amongst  other  things,  proved 
by  a  neighbour  that  Wm.  Fowden,  the  father,  and  his  wife,  lived 
at  Bramhall,  where  William,  the  son,  was  born ;  that  it  was  on 
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a  Friday.    That  he  was  desired  by  the  father  to  fetch  Mr.      Hioham 

Hewitt,  the  man-midwife,  who  lived  at  Stockport,  about  three    ridoway. 

miles  and  a  half  distant :  the  witness,  however,  had  occasion  to 

go  elsewhere,  and  another  person  was  sent  to  Mr.  Hewitt,  and  on 

the  witness's  return  the  same  evening  Mrs.  Fowden  was  brought 

to  bed  of  a  son.    That  the  wife  of  Richard  Fallows,  who  lived 

half  a  mile  off,  was  also  delivered  on  the  same  day.    The  person 

who  was  sent  to  Mr.  Hewitt's  corroborated  this  account,  and 

knew  young  Fallows  and  young  Fowden  as  they  grew  up,  who 

appeared  about  the  same  age.    Another  witness  also  proved  the 

birth  of  young  Fowden  on  a  Friday,  (the  particular  *day  of  the      C  *m  ] 

week  was  proved  by  reference  to  market  day  and  other  collateral 

circumstances  by  the  several  witnesses),  and  that  he  saw  Mr. 

Hewitt  at  Fowden's  house.    Fallows,  the  son,  also  proved  his 

growing  up  with  Wm.  Fowden,  the  son  ;  that  they  used  to  dis* 

pute  which  was  the  eldest ;  but  they  were  both  born  on  the  same 

day ;  and  he  had  been  told  this  by  Fowden's  father  and  mother. 

His  own  birthday  was  on  the  22nd  of  April.    Other  witnesses 

also  deposed  to  the  same  effect.    John  Hewitt  was  then  called, 

the  son  of  the  man-midwife  who  delivered  Mrs.  Fowden ;  and  he 

proved  the  death  of  his  father  20  years  before,  and  produced 

certain  books  (on  which  the  question  of  evidence  arose)  in  which 

his  father  had  been  used  to  make  regular  entries  of  all  matters 

relating  to  his  business,  with  their  dates,  immediately  on  his 

return  home :  and  the  entries  in  question  were  proved  to  be  in 

his  father's  hand-writing.      These  entries   were    tendered    in 

evidence  to  shew  the  precise  day  of  the  birth  of  Wm.  Fowden, 

jun.    The  evidence  was  objected  to ;  but  the  Court  determined 

to  receive  it,  reserving   the    point.    The  entries  in  question 

(which  were  preceded  and  followed  in  order  of  time  by  others  of 

the  like  nature)  were  as  follows : 

v 

"  22  April,  1768. 
88.  t     Bichard  Fallows's  wife.    Bramhall.    Filius  circa  hor.  9, 
matatin :  cam  forcipe,  &c. 
Paid." 

t  The  figures  38  referred  to  the  ledger. 
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Higham         Then  followed  in  the  same  page  the  entry  in  question,  without 
Bidowat.    any  intervening  date. 


[112]       "  V-    Wm.  Fowden  junr'8 1  wife.  79.1 

filius  circa  hor.  3  post  merid.  nat.  &c." 

"  Wm.  Fowden  junr.  1768. 

Aprilis  22.    Filius  natus,  &c. 

wife        —        —        16    1 
26th.  Haustus  purg.    —        —    0  15    0 


Pd.  25th  ^jT,  1768."  2     11 

The  jury  found,  on  this  evidence,  that  Wm.  Fowden,  jun.  who 
suffered  the  recovery,  was  not  born  on  the  2nd,  but  on  the  22nd 
of  April,  1768. 

Topping  and  Yates  shewed  cause  against  a  rule  for  a  new 
trial,  and  contended  that  the  entries  in  question,  proved  to  be  in 
the  hand-writing  of  the  man-midwife,  and  to  have  been  regu- 
larly made  from  time  to  time  in  the  course  of  his  business,  were 
evidence  of  the  time  of  the  birth  of  Wm.  Fowden  the  son,  as 
having  been  made  by  a  person  possessing  a  competent  know- 
ledge of  the  fact,  and  discharging  the  party  on  whom  he  had  a 
claim  in  the  first  instance  for  his  medical  attendance.  Similar 
evidence  has  been  admitted  in  other  cases.  In  Warren  d.  Webb 
v.  Greenville^  the  question  was,  Whether  there  had  been  a  sur- 
render of  part  of  the  estate,  which  was  in  jointure  to  the  widow 
at  the  time  of  the  recovery  suffered  by  the  son  tenant  in  tail ; 
[*H3  ]  without  which  there  was  no  *good  tenant  to  the  praecipe  for  that 
part,  and  the  recovery  was  ineffectual  for  so  much.  It  was 
insisted  that  a  surrender  should  be  presumed  at  that  distance  of 
time ;  ||  and  to  fortify  that  presumption  the  debt-book  of  the 
family    attorney,  who    was  dead,  was  produced,   wherein  he 

t  This  was  the  designation  at  the  ledger,  the  entry  in  which  follows, 

time  of  the  father  of  the  William  §  2  Stra.  1129. 

Fowden,  jun.,  in  question.  ||  The  trial  was  in  1740. 

%  These  figures  referred   to   the 
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charged  so  much  for  suffering  the  recovery,  including  several  Hmham 
items  for  drawing  and  engrossing  the  mother's  surrender :  all  bidowat. 
which  charges  appeared  by  the  book  to  have  been  paid.  And 
this  was  held  to  be  good  evidence  after  the  death  of  the  attor- 
ney, who,  if  living,  might  have  been  examined  to  the  fact. 
This  report  of  the  case  is  in  the  main  confirmed,  as  to  this  point, 
by  Lord  Mansfield,  in  GoodtMe  d.  Brydges  v.  The  Duke  of 
Chandos ;  t  with  this  addition,  that  a  receipt  had  been  given 
upon  the  bill,  which  contained  the  articles,  for  drawing  and 
engrossing  the  surrender.  Though  Lord  Mansfield  seems  to 
have  thought  that  Sir  John  Strange  had  not  laid  sufficient  stress 
in  his  report  upon  the  presumption  arising  from  length  of  time. 
So  rentals  or  steward's  accounts,  with  payments  marked  on 
them,  are  always  received  in  evidence,  t  even  against  third 
persons.  In  Herbert  v.  Tuckaly§  upon  a  question,  whether 
one  was  of  full  age  when  he  made  his  will,  an  entry  made  by 
his  father  in  an  almanack  of  the  day  of  his  son's  birth  was 
allowed  by  the  Court,  on  a  trial  at  bar,  to  be  strong  evidence : 
and  yet  that  was  no  question  of  pedigree,  and  therefore  not 
within  the  exception  which  allows  the  hearsay  declarations 
of  the  family  to  be  evidence  in  such  cases,  any  more  than 
the  declaration  of  a  father  as  to  the  place  *of  his  son's  birth  ;  [  *1H  ] 
which  was  rejected  as  evidence  in  The  King  v.  The  Inhabitants 
of  Erith.  || 

Manley,  Serjt.,  and  John  Williams,  contra  : 

The  question,  whether  these  entries  be  evidence,  cannot 
depend  on  their  apparent  accuracy,  but  on  this,  whether  the 
declarations  of  a  third  person,  by  parol  or  in  writing,  as  to  a 
fact,  which  may  be  supposed  to  have  been  within  his  knowledge 
at  the  time,  can,  after  his  death,  be  given  in  evidence,  merely 
because  in  the  same  breath  or  writing,  he  admitted  that  a  claim  of 
his  own  respecting  such  fact,  if  true,  had  been  discharged.  *  * 
The    admissibility    of    the    evidence    stands  wholly  upon  the       [ns] 

t  2  Burr.  1071,  2.  v.  Heaton,  4  T.  B.  669. 

\  12  Vin.  Abr.  90,  tit.  Evidence,  §  T.  Bay.  84. 

pi.  13  and  14 ;  Barry  v.  Bebbington,  ||  8  East,  539. 
2  B.  B.  450  (4  T.  B.  514),  and  Stead 
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Higham  ground  that  the  entry  made  by  him,  taken  altogether,  dis- 
Eidgway.  charged  his  own  claim.  All  the  cases  on  this  head  rest  upon 
the  original  authority  of  Warren  d.  Webb  v.  Greenville ,t  which 
by  the  explanation  afterwards  given  of  it  by  Lord  Mansfield,! 
turned  mainly  upon  the  presumption  of  the  surrender  arising 
from  lapse  of  time :  and  his  very  solicitude  to  explain  this  shews 
that  he  was  not  so  well  satisfied  of  the  admissibility  of  the 
entries  in  the  attorney's  bill  book,  which  he  says  was  strongly 
litigated:  and  he  concludes  his  observations  by  saying  that  Sir 
J.  Strange's  report  is  incorrect.  Both  in  Barry  v.  Bebbing- 
ton,§  and  in  Stead  v.  Heaton,  \  the  persons  whose  entries  were 
given  in  evidence  had  in  the  first  instance  charged  themselves 
with  the  receipt  of  money,  for  which  they  were  accountable  to 
others,  to  whom  their  accounts  were  delivered :  but  where  the 
entries  of  the  receipt  of  rent  had  been  made  by  the  owner  of  the 
estate  himself,  as  in  Out  ram  v.  Morewood,^  they  were  held  not 
to  be  evidence  even  to  prove  the  identity  of  the  land  in  a  cause 
between  other  persons.  And  on  the  same  principle  Lord 
Kenyon,  in  the  case  of  Calvert  v.  The  ArchbisJiop  of  Canter- 
bur  y,+\  ruled  that  an  entry  of  an  agreement  for  a  pair  of  horses,, 
made  in  the  plaintiff's  books  by  his  servant,  who  was  dead,  was 
not  evidence  to  charge  the  defendant  for  the  hire  of  them, 
because  the  servant  did  not  thereby  charge  himself.  So  this, 
being  an  entry  made  merely  for  the  party's  own  use,  must  be 
[  #lic  ]  considered  as  res  inter  alios  acta.  The  case  of  Roe  d.  *Brune  v. 
Raiding 8*. I  went  on  a  different  ground;  for  there  the  letter 
written  by  a  former  steward  of  the  estate  to  the  then  tenant  for 
life,  containing  a  particular  of  the  ancient  rents,  &c.  was  by  him 
handed  down  amongst  the  muniments  of  the  estate  to  the 
succeeding  tenant  for  life,  and  preserved  by  each  against  his 
own  interest,  as  an  authentic  document ;  and  on  this  ground  it 
was  held  to  be  evidence  of  the  ancient  rent  against  the  lessee  of 
the  last  tenant  for  life,  by  whose  acknowledgment  of  the  fact 
such  lessee  was  bound.     They  also  noticed  that  the  apothecary's 

t  2  Stra.  1129.  ||  4  T.  B.  669. 

t  In  Ooodtitlc  v.  Duke  of  Chando*,  f  5  T.  B.  121. 

2  Burr.  1072.  tt  2  Esp.  N.  P.  Cas.  646. 

§  2  B.  B.  450  (4  T.  B.  514).  J)8E.E.  632  (7  East,  279). 
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discharge  of  his  demand  was  not  made  upon  the  entry  as  to  the  Hioham 
time  of  the  child's  birth,  but  only  in  the  ledger  to  which  the  bidowat. 
entry  referred.  And  they  observed  upon  the  dangerous  conse- 
quence of  introducing  a  laxity  in  the  rules  of  evidence  by  extend- 
ing the  exceptions  of  hearsay  evidence  of  particular  facts  beyond 
the  strict  question  of  pedigree,  and  that  class  of  cases  where 
entries  had  been  made  by  stewards  and  such  like,  to  charge 
themselves  in  account  with  the  payment  over  of  sums  they  had 
received  in  right  of  others,  to  whom  those  accounts  were 
delivered. 

Lord  Eulenborough,  Gh.  J. : 

I  should  be  extremely  sorry  if  any  thing  fell  from  the  Court 
upon  this  occasion  which  would  in  any  degree  break  in  upon 
those  sound  rules  of  evidence  which  have  been  established  for 
the  security  of  life,  liberty,  and  property :  but  in  declaring  our 
opinion  upon  the  admissibility  of  the  evidence  in  question,  we 
shall  lay  down  no  rule  which  can  induce  such  ruinous  conse- 
quences, nor  go  beyond  the  limits  of  those  cases  which  have 
been  often  recognized,  beginning  with  that  of  Warren  v.  Green- 
rille.  The  question  is,  Whether  the  *books  of  a  man-midwife,  [  *H7  ] 
attending  upon  a  woman  at  the  time  of  her  delivery,  and 
making  charges  for  such  his  attendance,  which  he  thereby 
acknowledges  to  have  been  paid,  are  evidence  of  the  time  of  the 
birth  of  the  son,  as  noted  in  those  entries  ?  That  the  books 
would  be  evidence  in  themselves,  as  recording  this  event  of  the 
birth  and  other  similar  events  in  the  course  of  his  attendance 
on  his  patients,  at  the  several  times  when  they  took  place,  I  am 
by  no  means  prepared  to  say.  Nor  is  my  opinion  in  this  case 
formed  with  reference  to  the  declarations  of  parents,  &c.  received 
in  evidence,  as  to  the  birth  or  time  of  the  birth  of  their  children. 
Bat  I  think  the  evidence  here  was  properly  admitted,  upon  the 
broad  principle  on  which  receivers*  books  have  been  admitted ; 
namely,  that  the  entry  made  was  in  prejudice  of  the  party 
making  it.  In  the  case  of  the  receiver,  he  charges  himself  to 
account  for  so  much  to  his  employer.  In  this  case  the  party 
repelled  by  his  entry  a  claim  which  he  would  otherwise  have  had 
upon  the  other  for  work  performed,  and  medicines  furnished  to 

r.r. — vol.  x.  B 
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Hioham     the  wife ;  and  the  period  of  her  delivery  ia  the  time  for  which 
Ridqwat.    the  former  charge  is  made ;  the  date  of  which  is  the  22nd  of 
April ;  when,  it  appears  by  other  evidence,  that  the  man-mid- 
wife was  in  fact  attending  at  the  house  of  Wm.  Powden.    If  this 
entry  had  been  produced  when  the  party  was  making  a  claim  for 
his  attendance,  it  would  have  been  evidence  against  him,  that 
his  claim  was  satisfied.    It  is  idle  to  say  that  the  word  "  paid  " 
only  shall  be  admitted  in  evidence  without  the  context,  which 
explains  to  what  it  refers :  we  must  therefore  look  to  the  rest  of 
the  entry,   to  see  what  the  demand  was,   which  he  thereby 
admitted  to  be  discharged.    By  the  reference  to  the  ledger,  the 
entry  there  is  virtually  incorporated  with  and  made  a  part  of  the 
[  *H8  ]      other  entry,  *of  which  it  is  explanatory.     So  far,  therefore,  the 
case  of  Warren  v.  Greenville,  if  it  be  law,  is  an  authority  in 
point  to  the  present  case.    But  it  is  supposed  that  after  the 
evidence  of  the  solicitor's  book  there  had  been  received,  the 
Court  had  repented  of  their  decision,  and  put  the  case  to  the 
jury  entirely  on  the  presumption  of  a  surrender  from  length  of 
time.    But  how  does  that  appear,  either  upon  the  report  in 
Strange,  or  by  what  fell  from  Lord  Mansfield  in  the  case  in 
Burrow.     Warren  v.  Greenville  was  decided  in  the  year  1740, 
about  40  years  after  the  time  when  it  was  insisted  that  the  sur- 
render should  be  presumed  to  have  been  made.    And  to  fortify 
that  presumption,  the  report  says  that  the  defendant  offered  the 
attorney's  debt-book  in  evidence,  containing  charges  for  drawing 
and  engrossing  the  surrender,  which  it  appeared  by  the  book 
were  paid.    This  evidence  was  objected  to,  but  allowed  by  the 
Court,   who  thought  it  material,   upon  the  inquiry  into  the 
reasonableness    of    presuming   a    surrender,    and    not    to    be 
suspected  to  be  done  for  this  purpose.    The  entries  were  read 
accordingly.    But  the  Court  afterwards  declared  "  that  without 
that  circumstance  they  would  have  presumed  a  surrender :  and 
desired  it  might  be  noticed  that  they  did  not  require  any 
evidence  to  fortify  the  presumption  after  such  a  length  of  time." 
Now  what  is  the  fair  inference  to  be  collected  from  that  report  ? 
not  that  the  Court  doubted  at  all  whether  the  evidence  of  the 
entries  in  the  book  had  been  properly  received :  but  that  they 
were  afraid  that  by  fortifying  and  buttressing  up,  by  this  further 
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evidence,  a  presumption  so  strong  from  the  mere  lapse  of  time  Higham 
they  might  be  supposed  to  have  weakened  that  presumption ;  ridg'wat. 
which  they  wished  to  guard  against.  And  this  is  in  substance 
the  account  which  Lord  Mansfield  himself  *gives  of  that  [  *lio  ] 
decision  in  the  case  in  Burrow.  But  he  also  states  that  the 
point  of  evidence  was  strongly  litigated ;  which  shews  that  it  did 
not  pass  without  much  discussion  and  consideration :  and  his 
Account  of  the  fact  there  given  in  evidence,  so  far  from  shewing 
the  report  to  be  incorrect,  is  a  strong  confirmation  of  it  in  the 
material  circumstance.  Here  it  appears  distinctly  from  other 
evidence  that  there  was  the  work  done  for  which  the  charge  was 
made :  for  the  man-midwife  was  sent  for  by  the  father,  and  he 
attended  at  the  house  on  the  day  when  the  mother  was 
delivered:  and  the  discharge  in  the  book,  in  his  own  hand- 
writing, repels  the  claim  which  he  would  otherwise  have  had 
against  the  father  from  the  rest  of  the  evidence  as  it  now 
appears.  Therefore  the  entry  made  by  the  party  was  to  his  own 
immediate  prejudice,  when  he  had  not  only  no  interest  to  make 
it,  if  it  were  not  true,  but  he  had  an  interest  the  other  way,  not 
to  discharge  a  claim  which  it  appears  from  other  evidence  that 
he  had.  The  evidence,  therefore,  in  this  case  was  properly 
received,  as  well  upon  the  authority  of  the  case  of  Wairen  v. 
Greenville  as  upon  principle. 

Grose,  J. : 

General  rules  of  evidence  are  of  the  greatest  consequence ;  for 
either  admitting  evidence  of  a  fact  when  it  should  be  excluded, 
or  rejecting  it  when  it  ought  to  be  admitted,  would  shake  the 
security  of  all  property :  the  right  decision,  therefore,  of  every 
case  of  this  sort  is  of  great  importance.  But  it  is  very  difficult 
sometimes  to  distinguish  the  nice  shades  of  difference  between 
cases  of  this  description  ;  and  therefore  I  am  always  glad  to  find 
an  express  authority  on  which  I  can  set  my  foot.  The  case  of 
Warren  d.  Webb  v.  Greenville  is  of  that  sort,  *which  ought  not  [  *120  ] 
now  to  be  called  in  doubt,  having  been  confirmed  in  the  subse- 
quent case  by  Lord  Mansfield,  and  since  that  again  by  this 
Court.  Belying,  therefore,  upon  that  authority,  which  applies 
most  strongly  to  this  case,  I  think  the  evidence  was  rightly 
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Hioham     admitted.    And  even  without  the  entries,  I  think  there  was 

ittDGWAY.    evidence  sufficient  to  find  the  verdict  which  has  been  given, 

though  those  entries  put  the  matter  out  of  all  question. 

Le  Blanc,  J. : 

On  inquiring  into  the  truth  of  facts  which  happened  a  long 
time  ago,  the  Courts  have  varied  from  the  strict  rulea  of  evidence 
applicable  to  facts  of  the  same  description  happening  in  modern 
times,  because  of  the  difficulty  or  impossibility  by  lapse  of  time 
of  proving  those  facts  in  the  ordinary  way  by  living  witnesses. 
On  this  ground,  hearsay  and  reputation,  (which  latter  is  no 
other  than  the  hearsay  of  those  who  may  be  supposed  to  have 
been  acquainted  with  the  fact,  handed  down  from  one  to  another), 
have  been  admitted  as  evidence  in  particular  cases.     On  that 
principle  stands  the  evidence  in  cases  of  pedigree,  of  declarations 
of  the  family  who  are  dead,  or  of  monumental  inscriptions,  or  of 
entries  made  by  them  in  family  bibles.    The  like  evidence  has 
been  admitted  in  other  cases,  where  the  Court  were  satisfied  that 
the  person  whose  written  entry  or  hearsay  was    offered    in 
evidence  had  no  interest  in  falsifying  the  fact,  but  on  the  con- 
trary had  an  interest  against  his  declaration  or  written  entry ; 
as  in  the  case  of  receivers'  books.    I  do  not  mean  to  give  any 
opinion  as  to  the  mere  declarations  or  written  entries  of  a  mid- 
wife who  is  dead,  respecting  the  time  of  a  person's  birth,  being 
made  of  a  matter  peculiarly  within  the  knowledge  of  such  a 
person  :  it  is  not  necessary  now  to  determine  that  question  :  but 
F  *m  ]      *i  would  not  be  bound  at  present  to  say  that  they  are  not 
evidence.    But  here  the  entries  were  made  by  a  person  who,  so 
far  from  having  any  interest  to  make  them,  had  an  interest  the 
other  way ;  and  such  entries  against  the  interest  of  the  party 
making  them  are  clearly  evidence  of  the  fact  stated,  on  the 
authority  of  the  case  of  Wan-en  v.  Greenville,  and  of  all  those 
cases  where  the  books  of  receivers  have  been  admitted.     I 
understand  the  expressions  used  by  Sir  John  Strange,  in  his 
report  of  that  case,  very  differently  from  what  they  have  been 
argued  to  mean.    There  was  a  presumption  there  of  a  surrender 
from  the  circumstances  of  the  case,  and  from  length  of  time ; 
and  besides  that  presumption  so  arising,  there  was  a  confirma- 
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tion  of  it  by  the  entry  in  question.    The  Court  only  said  that      Higham 

there  was  sufficient  to  presume  the    surrender,  without    the    bidgway. 

evidence  of  the  entry ;  but  not  that  they  had  any  doubt  that  the 

entry  was  evidence.    And  this  account  of  it  is,  I  think,  confirmed 

by  Lord  Mansfield  in  the  case  in  Burrow  ;   who  says  that  the 

point  was  much  debated,  and  explains  the  observation  made  by 

Sir  John  Strange  at  the  conclusion  of  his  report.    Then  I  cannot 

distinguish  this  from  the  case  of  Warren  v.  Greenville,  nor  from 

those  of  receivers'  accounts,  nor  from  Roe  d.  Brune  v.  Rawlings. 

The  reasons  given  for  admitting  the  evidence  in  the  latter  case 

apply  also  to  the  present,  though  I  think  in  a  much  stronger 

degree.    And  I  cannot  agree  to  distinguish  the  entry  from  the 

ledger  in  favour  of  the  objection ;  for  in  the  ledger,  in  which 

Hewitt  discharges  his  claim,  the  date  is  mentioned ;   but  at  any 

rate  that  is  not  weakened  by  its  correspondence  with  the  other 

entry. 

Bailey,  J. :  [  122  ] 

This  was  no  officious  entry  made  by  one  who  had  no  concern 
in  the  transaction :  he  had  no  interest  in  making  it :  and  as  he 
thereby  discharged  an  individual  against  whom  he  would  other- 
wise  have  had  a  claim,  I  think  the  entry  was  evidence  by  all  the 
authorities.  There  were  two  entries  read,  the  one  following  the 
other,  without  any  intervening  date ;  the  first  of  these,  relating 
to  Fallows,  is  dated  the  22nd  of  April,  1768 ;  and  this  is  marked  as 
paid :  the  next,  as  to  Fowden,  is  not  stated  there  to  be  paid ;  but 
it  refers  to  a  particular  page  in  the  ledger,  where  the  charge 
against  Fowden  is  made,  including  items,  one  of  which  is  for 
delivering  his  wife,  corresponding  in  date  with  the  former  entry ; 
and  there  he  states  himself  to  have  been  paid  for  his  work  and 
medicines.  Therefore,  if  he  had  brought  an  action  for  his  work, 
and  had  received  notice  to  produce  his  books,  this  entry  would 
have  discharged  the  father.  Now  all  the  cases  agree,  that  a 
written  entry,  by  which  a  man  discharges  another  of  a  claim 
which  he  had  against  him,  or  charges  himself  with  a  debt  to 
another,  is  evidence  of  the  fact  which  he  so  admits  against 
himself,  there  being  no  interest  of  his  own  to  advance  by  such 
entry.    In   Outram  v.  Moreiuood  the  entry  made  was  for  the 
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Hioham     party's  own  interest  who  made  it ;  for  he  entered  the  receipt  of 

mm 

Kidgway.    rant  from  another  person  ;  therefore,  if  that  had  been  evidence 

for  him,  or  for  those  claiming  under  him,  it  would  have  been 

furnishing  evidence  for  himself  of  a  right  to  the  estate.    But  the 

principle  to  be  drawn  from  all  the  cases,  beginning  with  Warren 

v.  Greenville  down  to  Roe  v.  Rawlirigs,  is  that  if  a  person  have 

peculiar  means  of  knowing  a  fact,  and  make  a  declaration  of 

that  fact,  which  is  against  his  interest,  it  is  clearly  evidence 

[  #123  ]      *after  his  death,  if  he  could  have  been  examined  to  it  in  his  life- 

time.f    And  that  principle  has  been  constantly  acted  upon  in 

the  case  of  receivers'  accounts. 

Rule  discharged. 


1808.  EEID  v.  DAKBY. 

July  4'  (10  East,  143—157.) 

[  143  "J  The  Vice- Admiralty  Courts  abroad  have  no  authority,  upon  the  mere 

petition  of  the  captain  of  a  ship  bound  on  a  foreign  voyage,  to  decree 
the  sale  of  such  ship,  reported  upon  survey  not  to  be  seaworthy  or 
repairable  so  as  to  carry  the  cargo  to  its  place  of  destination  but  at  an 
expense  exceeding  the  value  of  the  ship  when  repaired.  Nor  does  it 
appear  that  the  master  has  any  original  authority  to  sell  the  ship  under 
such  circumstances,  and  to  put  an  end  to  the  adventure  by  such  discre- 
tionary act  of  his  own,  when  he  might  in  fact  have  repaired  the  ship 
and  continued  the  voyage.  But  supposing  he  has  such  authority  exer- 
cised bond  fide  in  a  case  of  necessity,  still  the  vessel  subsisting  as  such, 
and  capable  of  being  used  for  the  purposes  of  navigation,  and  so  used  in 
fact  after  some  repair  on  the  spot,  can  only  be  convoyed  by  the  captain 
in  the  form  prescribed  by  the  Begister  Acts :  and  the  requisites  of  those 
Acts  not  having  been  complied  with,  the  sale  in  question  was  held  to 
transfer  no  property  to  the  vendee. 

Tboveb  for  the  ship  Glamorgan.  At  the  trial  at  Guildhall  a 
special  case  was  reserved,  stating  that  the  plaintiff,  being  the 
sole  owner  of  the  Glamorgan,  belonging  to  the  port  of  London, 
[  *144  ]  and  duly  registered  there  *on  the  8th  of  December,  1808,  sent 
her  in  the  spring  of  1805  on  a  voyage  from  London  to  Antigua 
and  back  again,  under  the  command  of  Gapt.  Shelly.  The  ship 
delivered  her  outward  cargo  at  Antigua,  and  took  in  her  home- 
ward cargo,  and  arrived  at  Tortola  to  join  convoy  for  England, 

t  This  qualification  is  repudiated      Gleadow  v.  AtJcin  (1833)  3  Tyrwh. 
by  the  judgment  of  Bayley,  B.,  in      289,  302.— E.  0. 
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on  the  16th  of  November,  1805.    On  her  arrival  at  Tortola,        Beid 

mm 

being  leaky,  the  master  applied  to  the  Vice-Admiralty  Court      dabby. 

there  for  a  survey,  when  certain  proceedings  were  had,  which 

were  stated  at  length  in  the  case.    1.  The  petition  for  a  survey, 

dated  18th  of  November,  1805,  and  exhibited  by  a  proctor  on 

behalf  of  the  master,  and  intituled,  "  Tortola — Instance  Court — 

The  ship  Glamorgan — J.  Shelly,  Master — In  the  matter  of  the 

survey  oi  the  ship  Glamorgan,  J.  Shelly,  master,  put  into  this 

port  in  distress."    In  this  the  leaky  and  dangerous  condition  of 

the  ship  before  her  arrival  at  Tortola  was  stated  (and  verified  on 

the  oath  of  the  master) :  "  and  that  the  master  was  desirous  of 

having  a  regular  survey  held  on  the  said  ship ;  Wherefore  the 

said  proctor  prayed,  and  the  Judge  at  his  petition  decreed,  the 

usual  writ  of  survey  to  issue,  directed  to "  certain  persons  by 

name,  merchants  and  ship-masters.    2.  The  commission  or  writ 

of  survey,  of  the  same  date,  issued  thereon  to  the  persons  named, 

authorizing  them  to  view  the  state  and  condition  of  the  ship, 

and  to  report  thereon  to  the  Court,  and  particularly  whether  the 

ship  were    seaworthy  or  not;    and  if  she  could  be  properly 

repaired  in  Tortola,  so  as  to  render  her  seaworthy :  and  this 

return  was  to  be  made  on  oath.     3.  Several  reports,  returned  on 

oath  by  the  different  persons  authorized,  which  in  substance 

declared  the  ship  to  be  totally  unfit,  in  her  then  state,  to  proceed 

with  her  cargo,  and  that  the  expense  of  repairing  her  at  Tortola 

would  be  more  than  her  value  when  *repaired.     These  returns      [  *H5  ] 

were  dated  20th  of  November  and  2nd  and  5th  of  December, 

1805.    4.  The  decree  of  the  Court,  dated  5th  of  December,  1805. 

"The  Judge,  having  heard  the  said  proofs  read,  pronounced 

that  kit  appeared  to  him  that  the  said  ship  is  totally  unfit  to 

proceed  with  her  cargo  to  London,  her  port  of  destination,  and 

that  the  repairs  of  the  said  ship  in  this  port  (Tortola)  would 

amount  to  more  than  her  value  when  such  repairs  should  have 

been  completed."    5.  The  act  to  lead  commission  of  sale,  dated 

16th  of  December,  1805,  which,  after  noticing  the  returns  made 

as  above,  stated,  "  that  for  the  benefit  of  those  concerned  the 

master  was  desirous  of  selling  the  said  ship  and  her  cargo  in 

this  port  (Tortola),  and  that  he  wished  to  obtain  a  commission 

directed  to  the  Marshal  of  the  V.-A.  Court  for  that  purpose : 
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reid       Wherefore  the  Judge,  at  his  petition,  decreed  a  commission,  &c. 

_  ••  to  sell  and  dispose  of  the  said  ship  and  cargo  for  the  benefit  of 

those  concerned."  Then  followed  6.  The  commission  of  sale, 
dated  16th  of  December,  1805,  stating  the  previous  proceedings, 
and  "  that  for  the  benefit  of  those  concerned  the  master  was 
desirous  of  selling  the  said  ship  and  cargo,"  &c.  and  to  obtain  a 
commission  for  that  purpose:  wherefore  the  Judge  decreed  a 
commission,  &c.  and  authorized  and  commanded  the  marshal  to 
expose  to  sale  and  sell  the  ship  and  cargo  to  the  best  bidder,  and 
to  "  pay  the  produce-money  arising  from  such  sale  to  the  said 
J.  Shelly,  on  behalf  of  the  persons  entitled  thereto,  first  deduct- 
ing thereout  the  expenses  of  the  said  survey  and  sale ;  "  and  to 
transmit  an  account  of  the  sale  to  the  Judge.  The  case  then 
stated  that  under  this  sentence  the  ship  was  sold  by  the  marshal 
of  that  Court  to  the  defendant  for  885Z.  currency,  which  was 

[  *hg  ]  received  by  Shelly,  the  *master,  pursuant  to  the  order,  who  has 
paid  no  part  of  it  to  the  plaintiff,  claiming  to  have  an  account 
against  him ;  and  possession  of  the  ship  was  delivered  by  the 
marshal  to  the  defendant.  The  defendant,  on  the  25th  of 
January,  1806,  procured  the  ship  to  be  registered  de  novo  at 
Tortola,  and  obtained  a  certificate  thereof;  in  which  it  was 
stated  that  he  was  the  sole  owner  of  the  ship  Glamorgan,  of 
Tortola,  and  that  the  ship  was  built  at  Neath,  in  the  port  of 
Swansey  in  1789,  as  appeared  by  certificate  of  registry,  No.  433, 
of  the  8th  December,  1803,  which  was  "  delivered  up  and  can- 
celled, on  account  of  the  said  vessel  having  put  into  this  port 
(Tortola)  in  distress,  and  having  been  condemned  as  unfit  to 
proceed  on  her  voyage,  and  been  sold  for  the  benefit  of  the 
underwriters  or  others  concerned."  Stating  further  the  build  of 
the  ship,  &c.  The  defendant,  after  obtaining  such  certificate  at 
Tortola,  sent  the  ship  to  Nevis,  where  she  arrived  on  the  2nd  of 
February,  1806,  and  where  he  procured  her  to  be  again  regis- 
tered de  [novo,  and  obtained  another  certificate,  dated  13th  of 
February,  1806,  in  which  it  was  stated  that  he  was  the  sole 
owner  of  the  ship  Glamorgan,  of  Nevis,  and  that  the  said  ship 
was  built  at  Neath,  in  the  port  of  Swansey,  in  1789,  as  appeared 
by  certificate  of  registry,  granted  at  Tortola  the  25th  of  January 
last,  and  now  given  up  and  cancelled  on  account  of  the  aforesaid 
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owner  becoming  a  resident  of  this  said  island.    The  defendant        Beid 

mm 

afterwards  sent  the  ship  from  Nevis  to  Grenada,  and  from  thence  dab'by. 
with  a  cargo  of  sugar  and  rum  to  London,  where  she  arrived  in 
July,  1806,  and  delivered  it  in  good  condition.  On  the  4th  of 
August,  1806,  the  plaintiff  demanded  the  ship  of  the  defendant, 
which  he  refused  to  deliver  up.  The  collectors  of  the  customs 
at  Tortola  and  Nevis  transmitted  *copies  of  their  respective  [  #H7  ] 
certificates  to  the  collector  at  the  port  of  London,  who  caused 
the  following  memorandum  to  be  made  in  the  book  of  registry  at 
London.  "  Condemned  at  Tortola  and  registered  de  novo,  25th 
January,  1806."  The  original  London  certificate  of  registry  has 
not  been  transmitted.  No  bill  of  sale,  reciting  any  certificate  of 
registry  of  the  ship,  has  been  made  to  the  defendant ;  nor  has 
any  copy  of  any  such  bill  been  delivered  to  the  person  authorized 
to  make  registry  and  grant  certificates  of  registry  at  the  port  of 
London ;  nor  any  indorsement  of  or  relating  to  the  transfer  of 
property  in  the  ship  to  the  defendant  been  made  on  any  certi- 
ficate of  registry  of  the  ship  ;  nor  any  copy  of  any  such  indorse- 
ment been  delivered  to  the  person  authorized  to  make  registry,  , 
&c.  at  the  port  of  London  ;  nor  any  entry  been  indorsed  on  the 
oath  or  affidavit  upon  which  the  original  certificate  of  registry 
was  obtained ;  nor  any  memorandum  made  in  the  book  of 
registry  at  the  port  of  London;  nor  any  notice  given  to  the 
commissioners  of  the  customs  in  England,  otherwise  than  before 
mentioned.  The  question  for  the  Court  was,  Whether  the  plain- 
tiff were  entitled  to  recover  the  value  of  the  ship,  and  any  and 
what  special  damage  ?  If  the  plaintiff  were  entitled  to  recover, 
a  verdict  was  to  be  entered  for  him,  and  the  damages  were  to  be 
ascertained  by  an  arbitrator.  If  the  plaintiff  were  not  entitled 
to  recover,  a  nonsuit  was  to  be  entered.  This  case  was  argued 
in  Hilary  Term  last  by 

Ricliardson  for  the  plaintiff,  who  contended  that  the  master 
had  no  general  authority,  as  such,  to  sell  the  ship,  and  could 
derive  none  from  a  voluntary  proceeding,  instituted  by  himself 
for  that  purpose  in  the  Vice- Admiralty  Court:  but  that  if  he 
had  in  himself,  or  could  derive  from  that  Court,  any  such  power, 
the  property  *could  only  be  transferred  according  to  the  forms      [  *H8  ] 
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Eeid  of  the  Registry  Acts.  1st,  The  master  is  considered  as  the 
Dabby.  agent  for  his  owners  for  many  purposes :  he  may  hire  mariners, 
procure  necessaries  for  the  ship  and  crew,  and  in  case  of  neces- 
sity may  hypothecate  the  ship  in  a  foreign  port ;  but  he  can- 
not sell  the  ship  itself.  His  authority  is  to  use  and  employ  the 
ship ;  but  it  is  contrary  to  the  nature  of  such  an  authority  to 
sell  what  he  is  to  employ.  It  was  so  held  in  Tremenhere  v. 
TresiUian,\  which  was  a  case  of  strong  necessity  for  the  sale  by 
the  master  abroad,  if  any  thing  could  justify  it ;  but  Hale,  C.  B. 
was  of  opinion  that  the  master,  without  the  owner,  could  not 
sell  the  ship.  The  same  general  doctrine  was  laid  down  by 
Lord  Ellenbobough  in  Hayman  v.  Molton  and  others  ;  J  though 
he  was  inclined  to  admit  that  in  cases  of  extreme  necessity,  § 
where  a  ship  abroad  had  received  irremediable  injury,  the 
captain  might  have  such  a  power.  There,  however,  the  jury 
found  for  the  owner  on  the  ground  of  a  fraudulent  sale.  At 
any  rate,  however,  this  was  not  a  case  of  necessity,  in  the  true 
sense  of  the  word,  a  necessity  which  supersedes  all  discretion ; 
it  was  rather  a  case  of  supposed  expediency;  in  which,  as  it 
turned  out  the  master  was  mistaken ;  for  the  ship  was  actually 
repaired,  and  proceeded  on  a  voyage  out  and  home.  The  true 
line  is,  that  while  the  subject-matter,  which  he  is  entrusted  to 
navigate,  continues  as  a  ship,  and  capable  of  navigation,  with 
[  *149  ]  such  repair  as  is  to  be  had,  he  cannot  *sell  it ;  he  can  only 
sell  the  materials  when  it  is  broken  up  or  become  a  mere 
wreck.  2ndly,  Supposing  the  master  had  the  power  of  sale 
under  these  circumstances,  he  can  only  transfer  the  property  by 
observing  the  requisites  of  the  Eegister  Acts,||  all  of  which  may 
be  complied  with,  as  well  in  the  case  of  a  sale  by  the  master, 
as  by  the  owner.  The  master  can  only  sell,  if  at  all,  as  agent 
of  the  owner,  and  an  agent  must  always  convey  in  the  same 
form  as  his  principal  must  have  done.    *     *    * 

t  1  Sid.  453,  and  3  Keb.  91  S.  C.  extremity,  may  cast  the  goods  into 

which  cites  Zfricfynum**  case,  Hob.  11.  the  sea,  and  in  some  cases  sell  the 

X  8E.  E.  837  (5  Esp.  N.P.  Cas.  65).  ship,  although  it  does  not  belong  to 

§  In  Jenkins'  Eep.  165,  which  was  him,  as  in  case  of  famine,"  &c. 

mentioned  by  Lord  Ellenbobough  ||  The  Act  then  in  force  was  34 

upon   this   occasion,    the    Reporter  Geo.  III.  c.  68.    Sections  14,  15,  and 

says, — "  Observ.  Nota  that  the  mas-  16,  were  referred  to.    See  now  17  &  IS 

ter  of  a  ship,  in  case  of  danger  and  Yict.  c.  104,  ss.  45,  55. — E.  0. 
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Scarlett,  contra ;  Bkid 

V. 

The  question  is  whether  when  a  master  of  a  ship  on  a  distant  Dabby. 
Toyage,  exercising  an  honest  judgment,  believes  his  ship  to  be  [  ibo  ] 
absolutely  incapable  of  completing  her  voyage,  he  may  make 
a  sale  of  her  on  account  of  his  owners,  so  as  to  bind  them  ?  If 
such  a  power  exists  at  all,  it  cannot  in  the  nature  of  it  be 
confined  to  such  cases  of  necessity  in  fact  as  supersede  all  dis- 
cretion. Every  question  of  necessity  is  a  mixed  question  of 
fact  and  of  judgment :  the  subsequent  events  cannot  make  any 
difference :  but  the  consideration  must  be  the  same  as  if  the 
purchaser  had  been  obliged  to  break  up  the  ship  immediately. 
In  this  case  the  jury  have  concluded  the  question  of  necessity 
by  their  verdict.  As  a  general  rule,  it  may  be  admitted  that 
the  master  cannot  sell,  t  though  he  may  hypothecate  the  ship 
for  repairs  and  necessaries  furnished  abroad  :  but  that  rule  only 
applies  so  far  as  to  negative  any  implied  authority  from  the 
owner  to  the  master  to  put  an  end  to  the  adventure  by 
the  sale  of  the  ship :  but  where  the  adventure  is  absolutely 
put  an  end  to  by  the  perils  of  the  sea  or  the  like,  there  is  no 
rule  of  law  to  prohibit  the  master  from  acting  according  to  the 
best  of  his  judgment  for  the  benefit  of  his  owner  by  selling  the 
ship.  In  the  case  of  The  Betty  Cathcart,  i  which  was  that  of  a 
British  ship,  sailing  *without  a  register  from  circumstances  of  C  *151  J 
necessity ;  Sir  Wm.  Scott  said  that  the  revenue  and  navigation 
laws  were  to  be  construed  and  applied  with  great  exactness ;  but 
that  cases  of  unavoidable  accident,  invincible  necessity,  or  the 
like,  where  the  party  could  not  act  otherwise  than  he  did,  or  had 
acted  at  least  for  the  best,  must  be  considered  in  that  system  of 
laws  just  as  in  other  systems;  and  that  laws  that  would  not 
admit  of  an  equitable  construction  to  be  applied  to  the  unavoid- 
able misfortunes  or  necessities  of  men,  or  to  the  exercise  of  a 
fair  discretion  under  difficulties,  could  not  be  laws  framed  for 
human  societies.  And  there  he  decreed  the  vessel  not  to  be 
forfeited.  So  in  the  case  of  the  Gratitudine§  it  was  admitted 
that,  generally  speaking,  the  master  has  no  authority  over  the 
cargo  for  the  purposes  of  sale,  but  only  for  safe  custody  and 

t  Johnson  v.  Shippen,  2  Ld.  Bay.  }  1C.  Bob.  A  dm.  Eep.  221. 

9S4.  §  3  C.  Bob.  A.  R.  240,  257,  259,  260. 
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Reid  conveyance ;  and  yet,  said  the  same  learned  Judge,  in  cases  of 
Dabby,  instant,  unforeseen,  and  unprovided  necessity,  the  character  of 
agent  and  supercargo  is  forced  upon  him,  not  by  the  appoint- 
ment of  the  owner,  but  by  the  general  policy  of  the  law,  to  pro- 
tect the  property.  And  he  instanced  the  throwing  overboard 
part  of  the  cargo  at  sea,  in  imminent  danger,  to  preserve  the 
remainder;  and  the  case  of  ransom.  That  there  were  other 
cases  where  the  master  had  the  same  authority  forced  upon  him 
in  port ;  as  if  the  ship  were  driven  into  port  with  a  perishable 
cargo,  and  unable,  or  wanting  repairs  to  enable  her,  to  proceed 
in  time.  In  that  case,  said  he,  he  must  exercise  his  judgment, 
whether  to  transship  or  sell  the  cargo ;  and  even  though  he  had 
the  means  of  transshipping,  he  may  act  for  the  best  in  deciding 
[  *152  ]  to  sell.  But  if  he  acted  unwisely  *in  that  decision,  still  the 
foreign  purchaser  would  be  safe  under  his  acts.  And  there  it 
was  held  that  he  might  in  a  case  of  distress  hypothecate  the  cargo 
for  repairs  of  the  ship.  Sir  Wm.  Scott,  in  the  same  case, 
adverted  to  the  practice  in  question,  of  applying  to  the  V.-A. 
Courts  in  the  West  Indies  for  leave  to  empower  the  master  to 
sell :  and  though  he  says  it  has  been  a  matter  of  complaint  that 
this  power  was  sometimes  abused,  yet  he  admits  its  existence  in 
cases  of  real  necessity.  "  Necessity,"  he  says,  in  another  part,t 
"creates  law;  it  supersedes  rules;  and  whatever  is  reasonable 
and  just  in  such  cases  is  likewise  legal."  In  the  case  of  a  ship 
cast  on  shore,  if  anything  escaped  alive,  the  property  saved  was 
not  to  be  considered  as  wreck,  but  by  stat.  of  Westm.  1,  c.  4, 
was  to  be  preserved  by  the  sheriff,  &c.  a  year  and  a  day  for  the 
benefit  of  the  owners.  Yet,  says  Lord  Coke,  J  in  his  comment 
on  it,  if  the  goods  be  perishable,  of  necessity,  (which  is  excepted 
out  of  the  law)  the  sheriff  may  sell  such  goods  within  the  year. 
It  is  the  common  practice  of  merchants,  for  the  captain  to  make 
what  salvage  he  can  of  the  goods,  as  well  as  of  the  ship,  in  all 
cases  of  danger  and  distress :  and  this  is  recognized  in  the  form 
of  marine  policies. 

Lawrence,  J. :  It  was  held  in  MiUes  v.  Flctclier$  that  where 
the  ship  was  captured  and  recaptured,  but  the  voyage  was  lost, 

t  3  C.  Bob.  A.  E.  266.  %  2  Inst.  168.  §  Dougl.  230. 
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and  the  captain  acting  for  the  best  had  sold  the  ship  and  cargo,        Reid 
the  owner  might  recover  against  the  underwriters  for  a  total      Dabby. 
loss.) 

What  is  the  master  to  do  in  such  cases,  if  he  have  no  power 
to  sell  ?  he  must  either  suffer  the  vessel  to  perish,  or  it  must  be 
preserved  at  an  expense  greater  than  its  value.  2ndly,  If  the 
master  have  such  a  *  power,  this  is  not  a  case  within  the  Begister  L  *153  ] 
Acts.  All  the  requisites  of  those  Acts  could  not  have  been  com- 
plied with ;  which  shews  that  none  of  them  were  meant  to  apply 
to  the  case  of  a  sale  under  a  power  given  by  law,  and  not  by 
the  act  of  the  party;  and  that  was  the  distinction  on  which 
Bloxam  v.  Hubbard  t  was  decided.  The  16th  section  of  tho 
stat.  84  Geo.  III.  c.  68,  which  comes  nearest  to  the  present 
case,  namely,  where  the  owner  is  at  home,  and  the  ship  is 
sold  abroad,  only  applies,  however,  to  the  case  of  voluntary 
transfers  of  ships ;  and  not  to  cases  where  the  owner  ceases  to 
have  any  interest  in  the  subject  matter  as  a  ship,  and  only  sells 
it  as  a  wreck,  or  the  materials  of  a  ship.  The  Registry  Acts 
certainly  would  not  apply  to  the  case  of  hypothecation,  and  by 
the  same  rule  not  to  a  sale  by  the  like  necessity. 

(Lawrence,  J. :  A  ship  may  be  worth  repairing  to  a  person  on 
the  spot,  though  not  so  to  the  owner  in  England. 

Lord  Ellenborough,  Ch.  J. :  It  is  not  found  that  the  ship  was 
not  navigable,  but  only  that  she  was  not  capable  of  being  navi- 
gated home  with  her  then  cargo. 

Le  Blanc,  J. :  While  the  subject-matter  is  in  the  form  of  a 
ship,  though  wanting  repairs,  which,  perhaps,  it  might  not  be 
worth  the  owner's  while  to  make,  would  not  the  provisions  of 
the  Begister  Acts  continue  to  apply  to  it,  if  it  were  in  a  British 
port? 

Lord  EiiLENBOROUGH  :  Must  we  not  consider  under  the  Begister 
Acts,  whether  the  vessel  were  sold  as  a  ship,  capable  of  repair, 
or  as  a  mere  wreck  ?) 

t  5  East,  407. 
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Beid  Srdly,  As  to  the  jurisdiction  of  the  V.-A.  Courts  to  order  sales 
Dabby.  in  such  cases ;  it  has  been  frequently  exercised  of  late  years, 
though  there  is  no  express  adjudication  upon  the  point.  The 
[  *154  ]  words,  however,  of  their  commission  are  very  large  and  *general, 
extending  to  all  suits,  &c.  to  all  cases  of  wreck  and  derelict.  If, 
then,  the  captain  could  not  sell,  and  did  not  think  it  was  worth 
while  to  repair,  he  must  abandon  the  ship ;  and  then  it  is  clear 
that  the  Admiralty  Court  would  have  jurisdiction.  This  con- 
sideration forms  some  check  on  the  abuse  of  the  power ;  for  the 
master  must  submit  in  the  first  instance  a  case  to  that  Court,  in 
which  he  would  be  obliged  to  abandon  the  ship,  if  he  were  not 
empowered  to  sell  it. 

(Lord  Ellenborough  :  How  can  this  be  considered  as  a 
derelict  on  the  high  seas,  which  was  in  port  and  under  the 
captain's  control  all  the  time  ?) 

Sir  Wm.  Scott,  in  the  case  of  the  Gratitudine,  seems  to  recog- 
nize the  practice  as  exercised  under  the  Admiralty  jurisdiction. 
At  any  rate  the  defendant  is  entitled  to  be  considered  as  the 
salvor  of  the  ship  in  this  case ;  the  master  having  abandoned 
her,  and  the  defendant  having  brought  her  home  in  safety ;  and 
therefore  the  plaintiff  cannot  maintain  trover,  without  a  tender 
of  the  salvage. 

(Lord  Ellenborough,  Ch.  J. :  If  the  sale  by  the  master  were 
a  tortious  act,  the  defendant  cannot  thereby  acquire  a  lien  on 
'the  ship.) 

No  tort  was  meditated  by  the  master,  and  there  is  no  privity 
between  him  and  the  defendant,  who  purchased  under  the  sale 
decreed  by  the  V.-Admiralty  Court. 

Richardson,  in  reply,  maintained  that  the  sale  was  not  a 
matter  of  strict  necessity,  supposing  that  to  be  sufficient,  as  in 
the  case  of  a  wreck ;  but  of  necessity  arising  out  of  discretion 
and  judgment.  It  was  not  made,  because  the  captain  thought 
that  she  could  not  be  navigated  after  some  repair,  but  that  she 
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could  not  be  beneficially  navigated.  It  was  his  judgment,  and  Beid 
which  must  now  be  taken  to  have  been  his  bond  fide  judgment,  darby 
upon  the  *  expediency  of  a  sale.  But  the  thing  was  sold  as  a  [  »i55  ] 
ship  and  not  as  a  wreck ;  and  immediately  after,  she  was 
registered  de  novo;  which  shews  what  the  true  nature  of  the 
transaction  was,  and  brings  the  inquiry  back  to  the  original 
question,  Whether  the  master  could,  by  his  own  authority,  or  by 
aid  of  the  V.-A.  Court,  sell  the  ship,  because  he  thought  she 
could  not  be  beneficially  navigated  any  further:  and  if  so, 
whether  the  property  were  legally  transferred,  without  complying 
with  the  requisitions  of  the  Register  Acts  ?  The  power  of  sale  in 
the  captain  is  not  proved  by  the  clause  in  sea  policies,  empower- 
ing the  captain,  in  case  of  misfortunes,  to  sue,  labour,  and 
travail,  for  the  assured ;  for  that  is  inserted  in  order  to  make 
the  underwriters  liable  for  expenses  incurred  in  so  doing.  And 
as  to  Milles  v.  Fletcher,  the  sale  was  ratified  by  the  owners,  and 
being  bond  fide,  it  was  held  to  bind  the  underwriters.  The 
Register  Acts  have  been  held  to  extend  to  all  sales  of  British 
ships  by  one  British  subject  to  another;  and  must  of  course 
include  every  sale  by  an  agent,  under  whatever  circumstances. 
Commissioners  of  bankrupt  are  not  agents  of  the  bankrupt  in 
any  sense  of  the  word ;  but  the  property,  which  is  vested  in  them 
by  operation  of  law,  is  transferred  by  statutable  authority. 
Supposing  the  owner  went  with  his  ship,  but  was  not  resident 
abroad,  so  as  to  fall  within  the  precise  words  of  the  clause  re- 
ferred  to  ;  still  he  could  not  convey  without  complying  with  the 
requisite  forms  prescribed :  so  then  must  his  agent.  The  only 
difference  between  sales  abroad  and  at  home  is  that  in  the 
former  case  the  party  has,  by  s.  17,  a  longer  time  allowed  to 
complete  the  registry:  but  the  agent  cannot  have  a  greater 
authority  than  his  principal.  In  considering  the  question  with 
relation  to  the  Register  Acts,  the  *Court  cannot  enter  into  any  [  *156  ] 
consideration  of  the  motives  which  induced  the  sale  of  the  ship. 
And  as  to  the  defendant's  lien  for  salvage,  that  can  only  exist 
where  the  salvor  acts  for  the  benefit  of  the  owners,  and  not  on 
his  own  account,  as  here 

(Le  Blanc,  J. :  If  the  sale  be  not  lawful,  the  defendant  has 
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Kkid       converted  the  property  by  using  it  for  his  own  benefit :  for  he 
Darby.      shipped  the  homeward  bound  cargo  on  his  own  account,  and 
brought  it  home.) 

Lord  Ellenboeough,  Ch.  J.  then  stated  with  particularity  the 
several  points  arising  out  of  the  case ;  and  concluded  with  say- 
ing, that  as  some  of  them  were  of  great  and  general  importance 
to  the  mercantile  world,  and  to  the  interests  of  the  country,  the 
Court  would  take  them  into  mature  consideration.  And  in  this 
Term  his  Lordship  delivered  the  opinion  of  the  Bench. 

(After  stating  the  case) — The  transfer  of  the  property  in  the 
ship,  upon  which  the  defendant  in  this  case  relies,  can  only  be 
supported  on  one  of  these  two  grounds,  First,  that  of  a  valid  sale 
under  the  decree  and  commission  of  the  Vice- Admiralty  Court  of 
Tortola,  where  the  sale  took  place ;  or,  secondly,  on  the  ground 
of  an  authority,  either  express  or  implied,  derived  from  the 
owner  to  the  captain,  enabling  him  to  sell  the  ship  in  such  a  case 
as  has  occurred.    For  the  former,  viz.  that  of  a  valid  sale  under 
the  decree  and  commission  of  the  Vice-Admiralty  Court  of 
Tortola ;  upon  the  fullest  inquiry  we  have  been  able  to  make,  we 
find  no  adequate  foundation  in  the  legitimate  powers  of  the 
Admiralty  Court.    No  instance  has  been  discovered  in  which 
such  a  power  has  been  exercised  in  the  Admiralty  Court  at 
[  *157  ]       home :  nor  can  we  find  any  terms  in  the  Vice-Admiralty  *com- 
mission,  or  any  principle  upon  which  that  practice  can  be  sus- 
tained,  (which  certainly,  however,  has  obtained  in  the  Vice- 
Admiralty  Courts  abroad,)  of  decreeing,  upon  the  mere  petition 
of  the  captain,  the  sale  of  a  ship  reported  upon  survey  to  be  un- 
seaworthy,  and  not  repairable,  so  as  to  carry  the  cargo  to  the 
place  of  its  destination  but  at  an  expense  exceeding  the  value  of 
the  ship  when  repaired.    And  in  respect  to  the  latter  ground  ; 
in  addition  to  the  other  cases  cited  in  the  argument,  it  is  ex- 
pressly laid  down  by  Lord  Holt,  in  Johnson  v.  Shippen9  2  Ld. 
Bay.  984,  that  the  master  has  no  authority  to  sell  any  part  of 
the  ship,  and  that  his  sale  transfers  no  property ;  but  that  he  may 
hypothecate.    But  supposing  that  it  could  be  fully  made  out  in 
argument,  that  the  captain  was  warranted    by  an  adequate 
authority,  express  or  implied,  from  his  owner  to  sell  the  ship,  in 
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the  case  of  a  necessity,  like  that  which  has  occurred  ;  still,  inas-  beid 
much  as  the  ship  specifically  subsists,  and  is  capable  of  being  dahbv. 
used  as  such  for  purposes  of  navigation,  and  has  in  fact  con- 
tinued to  be  so  used ;  we  are  of  opinion  that  it  must  be  regarded 
as  an  object  of  registration,  under  Lord  Liverpool's  Act,  upon 
any  transfer  thereof  between  party  and  party:  and  that  the 
forms  required  by  the  Begistry  Acts  not  having  been  in  this  case 
complied  with,  the  transfer  in  question  is  on  that  account  void. 
We  feel  ourselves,  therefore,  in  a  case  where  the  sale  is  found  to 
have  been   bona  fide,  and  made,  as  it  should  seem,  for  the  actual, 

• 

as  well  as  the  intended,  benefit,  at  the  time,  of  all  concerned,  re- 
luctantly obliged  to  pronounce  it  invalid :  and  that  the  plaintiff, 
the  original  owner,  still  remains  such  for  the  purpose  of  this 
action,  and  that  therefore  he  is  entitled  to  recover  in  this  action. 

Postea  to  the  plaintiff. 


B.B. VOIj.  X.  S 
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jj£8-       ROE,  on  the  Demise  op  PEIDEAUX  BEUJSTE,  Clerk, 
—  '  v.   EDMUND   PEIDEAUX  and   Others. 

[  158  ]  (10  East,  158—189.) 

An  estate,  the  greater  part  of  which  was  in  lease,  either  for  years 
certain  not  exceeding  twenty-one,  or  for  longer  terms  of  years  deter- 
minable on  lives,  was  settled  on  several  tenants  for  life  in  succession, 
with  remainders  in  tail ;  with  power  to  every  tenant  for  life  "who  should 
be  entitled  to  the  freehold  of  the  premises  or  any  part  thereof,  when  he 
should  be  in  the  actual  possession  of  the  same,  or  any  part  thereof, 
from  time  to  time,  by  indenture  to  make  leases  of  all  or  any  part  or 
parts  of  the  demesne  lands,  whereof  he  should  be  in  the  actual  posses- 
sion as  aforesaid,  for  any  term  or  number  of  years,  not  exceeding 
twenty-one  years,  or  for  the  life  or  lives  of  any  one,  two,  or  three 
person  or  persons :  so  as  no  greater  estate  than  for  three  lives  be  at  any 
one  time  in  being  in  any  part  of  the  premises ;  and  so  as  the  ancient 
yearly  rent,  &c.  be  reserved."  Held,  1st,  that  the  power  only  authorized 
either  a  chattel  lease,  not  exceeding  twenty-one  years,  or  a  freehold 
lease  not  exceeding  three  lives ;  and  that  a  lease  by  tenant  for  life  for 
ninety-nine  years  determinable  on  lives,  as  it  might  exceed  twenty-one 
years,  was  void  at  law,  and  was  not  even  good  pro  tanto  for  the  twenty- 
one  years. 

But,  the  special  verdict  finding  that  the  tenant  in  tail  had  received 
the  rent  reserved  by  such  lease  accruing  after  the  death  of  the  tenant 
for  life  who  made  it,  and  who  had  not  given  any  notice  to  quit :  held, 
2ndly,  that  the  receipt  of  rent  was  evidence  of  a  tenancy,  the  particular 
description  of  which  it  was  for  the  jury  to  decide  upon ;  and  for  the 
defect  of  the  special  verdict  in  this  respect  a  venire  de  novo  was  awarded. 
But  the  Court  intimated  that  under  the  circumstances  of  the  case,  and 
the  disparity  of  the  rent  reserved,  being  41.  2s.,  while  the  rack-rent 
value  was  607.  a  year  (though  one  of  the  lessees  had  been  presented  by 
the  homage  as  tenant  after  the  death  of  the  tenant  for  life,  and  admitted 
by  the  lord's  steward;  and  the  41.  2*.  reserved  was  more  than  the 
ancient  rent);  a  jury  would  be  strongly  advised  to  decide  against  a 
tenancy  from  year  to  year.f 

In  ejectment  for  land?*  in  the  parishes  of  Padstow,  Little 
Petherick,  and  St.  Issey,  in  the  county  of  Cornwall,  the  lessor  of 
the  plaintiff  laid  one  demise  on  the  1st  of  January,  1802,  and 
another  on  the  1st  of  January,  1806  ;  and  at  the  trial  a  special 
verdict  was  found,  setting  forth,  in  the  first  place,  indentures  of 
lease  and  release  of  the  1st  and  2nd  of  January,  1718,  whereby 
Edmund  Prideaux,  the  elder,  conveyed  to  trustees  his  manors  of 
Padstow  and  Hustyn,  in  Cornwall,  the  advowson  of  Padstow, 

t  Beferred   to   in    judgment    of      Widlake  (1877)  3  C.  P.  D.  10,  15,  47 
Bramwbll,    L.    J.,    in    Smith   v.      L.  J.  Ch.  282,— B.  C. 
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and  his  capital  messuage,  farm,  and  demesne    lands    called     Bob  dem. 

Brtjne 

Guardandria,  and  other  lands  specified,  to  certain  uses  therein  «,. 

mentioned ;  reserving  to  himself  a  power  of  revocation  (except  PwDEA13rx- 
only  as  to  the  life-estate  of  Susannah  his  wife);  and  to  limit  other 
uses.  Then  by  lease  and  release  of  the  15th  and  16th  of  March, 
1726,  made  after  the  death  of  his  wife,  Edmund  Prideaux,  the 
elder,  conveyed  other  premises  to  the  trustees,  for  the  like  uses, 
and  with  the  like  power  of  revocation.  *Then,  by  indentures  of  [  *159  ] 
the  18th  and  19th  of  October,  1728,  E.  Prideaux,  the  elder,  re- 
voked the  former  uses,  and  in  consideration  of  love  and  affection 
for  his  relation,  Edmund  Prideaux,  the  younger,  and  for  settling 
and  continuing  the  estates  in  the  name,  blood,  and  family  of  the 
Prideauxes,  he  limited  the  same  to  the  trustees  and  their  heirs, 
as  to  all  the  said  manors  and  lands,  &c.  except  Guardandria,  to 
the  use  of  himself  for  life ;  and  as  to  Guardandria,  to  the  use  of 
E.  P.  the  younger,  for  life  ;  remainder  to  the  use  of  himself  for 
life  ;  remainder,  as  to  all  the  manors  and  lands,  to  the  use  of  E. 
P.  the  younger,  for  life  ;  remainder  to  Humphrey,  the  eldest  son 
of  E.  P.  the  younger,  for  life;  with  remainder  to  his  first  and 
other  sons  in  tail  male  in  strict  settlement ;  with  like  remainders 
to  the  second  and  other  sons  of  E.  P.  the  younger.  Next  fol- 
lowed a  jointuring  power  to  be  exercised  by  Humphrey  and  the 
other  sons  of  E.  P.  the  younger,  as  they  should  respectively  be 
seised  of  any  of  the  said  estates,  except  Guardandria.  Then 
came  the  leasing  power,  on  which  the  question  turned.  "  Pro- 
vided also  that  it  shall  and  may  be  lawful  for  the  said  E.  P.  the 
elder  and  E.  P.  the  younger,  and  for  Humphrey  Prideaux,  (and 
the  other  sons,  naming  them,  of  E.  P.  the  younger)  and  for  all 
and  every  other  person  and  persons,  who  by  virtue  of  the  limita- 
tions aforesaid  shall  be  entitled  to  the  freehold  of  the  premises, 
or  any  part  thereof,  when  and  as  he  and  they  shall  be  in  the 
actual  possession  of  the  same,  or  any  part  thereof,  by  virtue  of 
the  limitations  hereinbefore  contained,  or  any  of  them,  from  time 
to  time,  by  indenture  made  under  his  or  their  hand  and  seal, 
hands  and  seals,  to  make  grants,  leases,  or  demises,  of  or  for  all 
or  any  part  or  parts  of  the  demesne  lands,  whereof  he  or  *they  [  *i*oi 
shall  be  in  the  actual  possession  as  aforesaid,  for  any  term  or 

number  of  years,  not  exceeding  one-and-twenty  years,  or  for  the 

a  2 
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Bob  dem.     life  or  lives  of  any  one,  two,  or  three  person  or  persons :  so  as  no 

Vm  greater  estate  than  for  three  lives  be  at  any  one  time  in  being  in 

Prideaux.    any  parj  0|  ^e  p^mjgQg  .  anj  ^  as  the  ancient  yearly  rent,  or 

a  proportionable  part  thereof,  be  reserved."  The  special  verdict 
then  stated  the  deaths  of  Edmund  Prideaux,  the  elder,  on  the 
1st  of  December,  1728,  and  of  Edmund  Prideaux,  the  younger, 
on  the  10th  of  June,  1745,  and  the  seisin  of  Humphrey  for  life. 
That  Humphrey  had  issue  the  lessor  of  the  plaintiff,  his  eldest 
son,  and  also  Humphrey,  Mary,  Edmund,  Neville  Richard, 
Nicholas,  William,  and  Thomas,  his  other  children.  It  then  set 
out  four  several  leases  granted  by  Humphrey  Prideaux,  the 
tenant  for  life,  and  father  of  the  lessor  of  the  plaintiff,  for  the 
benefit  of  his  younger  children,  under  which  the  defendants, 
some  of  his  younger  children,  claimed ;  the  validity  of  which 
leases  under  the  power  were  now  questioned.  By  the  first  of 
these,  dated  13th  of  January,  1792,  Humphrey,  the  father,  for 
the  advancement  of  his  son  Edmund,  demised  to  T.  Prater 
certain  of  the  lands  in  settlement,  reserving  timber,  mines,  and 
stone  quarries,  &c.  for  the  term  of  99  years,  if  Edmund  and 
Mary  Prideaux,  his  son  and  daughter,  or  either  of  them,  should 
so  long  live  ;  the  said  term  to  commence  from  and  immediately 
after  the  death  of  Wm.  Ball,  or  the  surrender,  forfeiture,  or  other 
sooner  determination  of  a  former  estate  in  the  said  premises  then 
determinable  on  his  death ;  in  trust  for  the  use  of  Humphrey, 
the  father,  for  life,  and  then  for  Edmund,  his  son ;  reserving  an 
annual  rent  of  41.  2*.  clear  of  all  rates,  taxes,  and  reprizes,  and 
[  *161  ]  5;.  in  lieu  of  a  heriot,  upon  the  respective  deaths  of  *Edmund 
and  Mary  Prideaux,  after  the  commencement  of  the  term.  The 
jurors  then  found  that  E.  Prideaux,  named  in  that  lease,  is  yet 
living ;  that  the  rent  thereby  reserved  is  more  than  the  ancient 
yearly  rentt  of  the  demised  premises ;  and  that  at  the  time  of 
granting  the  lease  Wm.  Ball  was  possessed  of  the  same  premises 
for  the  residue  X)f  a  term  of  99  years,  determinable  on  the  deaths 
of  the  said  Wm.  Ball  and  two  others,  which  two  others  were  then 
dead,  under  a  former  lease,  dated  2nd  of  November,  1789,  pur- 
porting, in  the  body  of  it,  to  be  made  between  the  first  named 
Edmund  Prideaux,  the  younger,  Sir  John  Molesworth  Bart,  and 

t  The  ancient  rent  was  in  fact  only  11.  19*.  Sd. 
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F.  Gregor  Esq.  of  the  one  part,  and  Christopher  Ball  of  the     Roe  dem. 

other  part ;  but  in  fact  executed  by  Sir  J.  M.  and  P.  G.  (there       Bb™b 

recited  to  be  the  attornies  of  E.  P.  the  younger,)  in  their  own     Pbideatjx. 

names  only;    without  naming  the  said  E.   Prideaux  in  the 

execution.     That  Wm.  Ball,  the  survivor  of  the  lives  therein 

named,  died  on  the  25th  of  April,  1808  ;  and  that  the  premises 

thereby  demised  are  now  worth  601.   a-year,   allowing  rough 

timber,  to  be  let  at  rack-rent.    The  special  verdict  then  set  out 

three  other  similar  leases  from  Humphrey  Prideaux,  two  of  them 

dated  the  13th  of  January,  and  the  other  on  the  18th  of  June, 

1792,  for  the  advancement  of  others  of  his  younger  children ; 

whereby  he  demised  the  residue  of  the  premises  for  which  this 

ejectment  was  brought,  for  99  years,  determinable  on  two  lives  ; 

two  of  the  terms  to  commence  upon  the  death  of  one  Elizabeth 

Millett,  and  the  other  on  the  death  of  one  Samuel  Trebilcock,  or 

the  surrender,  forfeiture,  or  other  sooner  determination  of  a 

former  estate  in  the  same  premises ;  which  appeared  to  have 

*been  granted  in  a  similar  manner  and  form  by  E.  Prideaux,  the      [  *1G2  ] 

younger,  the  father  of  Humphrey. 

The  special  verdict  also  set  forth  the  particulars  of  those 
former  leases,  and  it  was  urged  in  argument  by  the  defendant's 
counsel  that  three  at  least  of  the  four  preceding  leases  were  void 
on  special  grounds,  at  the  time  the  leases  of  the  18th  of  January 
and  18th  of  June,  1792,  were  granted  by  Humphrey :  but  as  the 
Court  afterwards,  in  giving  judgment  on  the  case,  declared  that 
their  opinion  was  formed  wholly  independent  of  those  questions, 
it  is  unnecessary  to  state  those  particulars,  or  the  arguments 
founded  upon  them.  It  was  also  stated  that  Elizabeth  Millett, 
on  whose  death  the  second  and  third  leases  were  to  commence, 
did  not  die  till  the  21st  of  January,  1800 ;  and  that  S.  Trebil- 
cock, on  whose  death  the  last  lease  was  to  commence,  did  not  die  till 
the  7th  of  March,  1799.  That  the  annual  rent  reserved  under  the 
second  lease  of  the  18th  of  January,  1792,  was  12*.  6d.  and  a  fat 
capon,  <fcc.  which  was  the  ancient  rent ;  but  that  the  premises 
were  now  worth,  at  rack-rent,  852.  a-year.  That  the  ancient 
annual  rent  of  13*.  4d.  and  a  fat  capon,  &c.  was  reserved  under 
the  third  lease  ;  but  the  present  rack-rent  value  was  17Z.  10*.  a- 
year.     That  2Z.   14*.   8d.,  clear  of  taxes,  &c.  reserved  yearly 


262  1808.    K.  B.     10  EAST,  162—163.  Lr.r. 

Roe  dem.  under  the  fourth  lease,  was  the  ancient  yearly  rent  of  the 
B£NE       premises ;  the  improved  rent  of  which  is  now  84Z.  a  year. 

Fbidbaux.  The  special  verdict  then  found  that  on  the  death  of  Trebilcock 
in  1799,  Thomas  Ball,  one  of  the  defendants,  who  had  before 
married  Mary  Prideaux,  named  in  the  lease  of  1792,  entered  and 
was  possessed  of  the  term  thereby  granted :  and,  on  the  18th  of 
January,  1800,  was  presented  by  the  homage  as  tenant  at  the 
[  *1G3  ]  manor  court  of  Padstow,  and  paid  a  fee  on  his  admission.  *That 
prior  to  and  at  the  execution  of  the  deed  of  settlement  of  the  19th 
of  October,  1728,  the  greater  part  of  the  lands  belonging  to  the 
manors  of  Padstow  and  Hustyn,  and  amongst  others  the  premises 
in  question,  were  out  on  leases,  either  for  years  certain,  not  ex- 
ceeding 21,  or  for  longer  terms  of  years  determinable  on  life  or 
lives,  and  a  very  small  proportion  was  in  the  occupation  of  E. 
Prideaux,  the  elder,  (the  settlor  ; )  and  that  all  the  lives  named 
in  such  leases,  granted  prior  to  that  settlement,  were  extinct 
before  the  granting  of  the  said  leases  of  the  same  premises  in 
1792 :  and  that  all  the  leases,  the  indentures  of  which  are  now 
extant,  (of  which  there  are  many,)  which  have  been  granted  by 
any  of  the  tenants  of  the  freehold  in  possession  since  the  deed  of 
settlement  have  either  been  for  a  term  of  years  certain,  not  ex* 
ceeding  21  years,  or  for  a  longer  term  of  years  determinable  on 
life  or  lives ;  and  that  there  are  no  leases  extant,  granted  by  any 
such  tenants,  for  the  life  or  lives  absolute  of  any  persons  whom* 
soever.  That  Humphrey  Prideaux,  the  father,  died  on  the  1st 
of  May,  1795,  on  whose  death  the  lessor  of  the  plaintiff  became 
seised  of  the  premises  comprised  in  the  deed  of  settlement  of 
1728,  and  afterwards  received  the  several  rents  of  4  J.  2*.,  12*.  6rf., 
13*.  4d.,  and  22.  4*.  8d.,  reserved  by  the  said  four  leases  of 
1792,  up  to  Michaelmas,  1805,  from  the  several  tenants.  That 
the  lessor  has  not  given  to  the  several  lessees,  or  to  the  occupiers 
under  them,  half  a  year's  notice  to  quit  the  several  premises ; 
but  that  before  the  1st  of  January,  1806,  he  did  give  notice  to 
the  parties  claiming  under  each  of  the  same  leases,  that  he  con- 
tended them  to  be  void  as  against  him.  Upon  these  facts  the 
jury  referred  the  whole  matter  to  the  Court :  and  the  case  was 
argued  in  last  Easter  Term. 
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And  in  this  Term  Bob  dem. 

Bbune 
v. 

Lord  Ellenboeough,  Gh.  J.,  after  stating  the  substance  of  the    Pbideaux. 
special  verdict,  delivered  the  opinion  of  the  Court :  [ 18*  ] 

This  verdict  furnishes  two  questions ;  the  one,  whether  these 
four  leases  were  warranted  by  the  power;  and  the  other,  whether 
a  notice  to  quit  was  in  this  case  necessary.  Two  objections  have 
been  made  to  the  leases ;  one,  that  they  were  to  commence  in 
futuro,  and  therefore  such  as  the  power  did  not  warrant;  the 
other,  that  the  power  did  not  authorise  any  lease  for  years  which 
might  by  possibility  exceed  21 ;  and  if  we  are  of  opinion  that 
the  latter  is  a  valid  objection,  it  is  unnecessary  to  say  anything 
upon  the  former.  The  power  authorizes  the  grant  of  either  a 
chattel,  or  a  freehold  lease ;  the  former  not  to  exceed  21  years, 
nor  the  latter  three  lives  :  it  is  in  the  alternative  to  grant  either 
the  one,  or  the  other,  but  not  both  ;  so  that  the  same  premises 
cannot  at  any  one  time  be  under  leases  both  for  years  and  lives. 
It  was  held  in  Elmer's  case,  5  Co.  Rep.  2,  and  Marler  v.  Wright, 
Moor,  258, 4,  that  under  the  stat.  5  Eliz.  c.  19,  s.  5,  which  vacates 
all  bishop's  leases,  except  such  as  are  for  21  years  or  8  live3, 
the  same  premises  cannot  be  under  leases  for  years  and  lives  at 
the  same  time :  and  it  should  seem  equally  objectionable  under 
such  a  power  as  this.  If  this  be  so,  it  may  make  an  essential 
difference  to  the  reversioner  or  remainder-man,  whether  the 
premises  are  let  for  three  lives,  or  for  99  years  determinable 
upon  three  lives.  A  chattel  lease  may  be  granted  pending  a 
prior  subsisting  one,  provided  it  be  within  the  limits  of  the 
power,  and  provided  it  give  no  beneficial  interest  during  the 
continuance  of  the  subsisting  lease  ;  but  so  *long  as  there  is  a  [  *183  1 
freehold  lease  in  esse,  a  second  freehold  lease  cannot  be  granted. 
The  right  of  granting  a  second  chattel  lease  was  settled  in  Read 
v.  Nash,  1  Leon.  148,  and  is  recognized  as  law  in  GoodtiUe  v. 
Funucan,  Dougl.  3  Ed.  572 :  but  a  second  freehold  lease  cannot  be 
granted,  because  it  must  be  to  take  effect  in  futuro,  and  a  freehold 
cannot  be  conveyed  unless  it  is  to  take  effect  in  prasenti.  2  Wils. 
166.  If  a  lease  therefore  were  granted  for  lives,  no  further  lease 
could  be  granted  till  that  lease  were  determined ;  not  a  chattel 
lease,  because  the  power  does  not  admit  of  the  same  premises 
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Bob  dem.    being  under  a  chattel  and  a  freehold  lease  at  the  same  time ;  nor 
T  a  freehold  lease,  because  that  would  be  to  commence  in  futuro : 

Pbidbaux.    whereas,  if  there  were  a  chattel  lease  for  99  years  determinable 
upon  three  lives,  and  one  of  those  lives  were  to  drop,  a  second 
chattel  lease  for  a  new  life,  in  addition  to  the  other  two,  might 
be  granted  during  the  continuance  of  the  first.    Whenever  a  life 
therefore  dropped,  there  would  be  this  essential  difference  be- 
tween a  freehold  and  a  chattel  lease,  that,  upon  the  former,  no 
new  life  could  be  added,  unless  the  termor  would  surrender  the 
first  lease ;  whereas,  upon  the  latter,  a  new  life  might  be  added 
without  any  such  surrender.    In  the  one  case,  therefore,  an 
important  advantage  would  accrue  to  the  reversioner  or  re- 
mainder-man, if  the  tenant  for  life  and  the  person  entitled  to  the 
first  lease  could  not  agree  upon  a  surrender ;  in  the  latter,  such 
advantage  would  be  wholly  lost.     Attending,  therefore,  to  this 
material  difference  between  the  two  descriptions  of  leases,  can 
the  Court  say  that  when  the  power  uses  terms  applicable  to  one 
of  them,  the  party  is  entitled  at  his  option  to  grant  the  other  ? 
Can  the  Court  say  that  the  person  who  created  this  power  had 
[  *186  ]      not  this  difference  in  contemplation,  *and  did  not  intend  the 
reversioner  or  remainder-man  should  have  the  advantage  which 
might  result  from  confining  the  tenant  for  life  to  that  species  of 
lease  which  the  power  expressly  mentions  ?    In  Whitlock's  case, 
8  Co.  Rep.  69  b,  this  very  point  was  conceded  by  the  whole  Court ; 
and  if  that  case  be  law,  the  question  here  is  at  an  end.    In  that 
case  there  was  a  general  power  to  make  leases,  so  as  they  did  not 
exceed  three  lives  or  21  years ;  and  under  that,  a  lease  for  99 
years  determinable  upon  8  lives  was  adjudged  good  ;  because  the 
only  restriction  in  the  power  was  that  the  lease  should  not 
exceed  3  lives  or  21  years ;  and  a  lease  for  99  years  determinable 
upon  three  lives  is  a  lease  not  exceeding  three  lives.    But  a 
difference  was  taken  between  a  general  power,  not  specifying  the 
kind  of  lease,  but  adding  a  restriction  to  limit  the  extent  of  the 
leases ;  and  a  power  particularizing  the  species  of  lease  to  be 
granted :  and  it  was  said  that  "  if  one  hath  power  to  make  a 
lease  for  three  lives,  he  cannot  make  one  for  99  years  determin- 
able upon  three  lives ;   quod  fait  concesmm  per  totam  curiam." 
This  position,  though  not  the  point  decided,  is  adopted  by  Lord 
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Bolle,  in    his    Abridgment,  vol.   2,    p.   260,   pi.   8,   and    by     Roe  dem. 
Doddridge,  J.  in  Sheph.  Touch.  269.    In  Rattle  v.  Popham,  2  <,. 

Str.  992,  it  was  adjudged  by  Lord  Habdwickb  and  the  other    PwDBAUX- 
Judges  of  B.  B.  that  a  power  to  limit  an  estate  to  a  wife  for  life 
•did  not,  at  law,  authorize  the  granting  her  an  estate  for  years 
determinable  upon  her  death ;  and,  according  to  the  report  of 
this  case  by  the  late  Mr.  Ford,  the  Court  recognized  the  distinc- 
tion laid  down    in   Whiilock's  case    between  such    powers  as 
particularise  the  species  of  leases  to  be  granted,  and  such  as  do 
not.     It  is  true  that  after  the  decision  in  Rattle  v.  Popham  in 
K.  B.  Lord  *Talbot  supported  that  lease  in  equity ;  and  in  2      [  *187  ] 
Burr.  1147,  Lord  Mansfield  throws  some  discredit  both  upon 
Whitiock's  case  and  Rattle  v.  Popham :  but  in  Shannon  v.  Bread- 
street,  Reports  temp.  Lord  Bedesdale,  66  to  71,  Lord  Mansfield's 
observations  are  canvassed  by  Lord  Bedesdale,  and  the  deter- 
mination in  Rattle  v.  Popham  is  approved  of  by  him.     And  after 
full  knowledge  of  what  Lord  Talbot  had  done  after  the  decision 
in  Rattle  v.  Popham,  Sir  Thomas  Clarke  when  sitting  for  Lord 
Hardwicke  appears  to  have  considered  that  decision  right.    In 
Alexander  v.  Alexander,  2  Ves.  Sen.  644,  he  says  "  Suppose  one  has 
power  to  jointure  a  wife  for  life,  and  appoint  to  her  for  99  years  if 
she  so  long  live ;  as  in  the  case  of  Mr.  Newport ;  at  law  it  was  held 
in  B.  B.  to  be  void,  but  in  equity  good  pro  tanto."    It  is  therefore 
our  opinion  both  upon  principles  and  upon  authorities,  that  as 
this  power  authorised  leases  for  21  years  or  three  lives  only,  the 
leases  in  question,  which  are  for  99  years  determinable  upon  three 
lives,  are  not  warranted  by  it.    It  was  argued  that  the  leases  if  not 
good  for  the  99  years,  might  still  be  good  for  21  years  should  any 
of  the  lives  so  long  continue ;  but  it  is  sufficient  to  say  that  no 
authority  was  cited  to  shew  that  a  court  of  law  has  ever  held 
itself  entitled  to  consider  such  a  lease  as  good  in  part. 

Upon  the  2nd  question,  Whether  a  notice  to  quit  were  in  this 
case  essential,  we  are  afraid  the  special  verdict  does  not  enable 
us  to  decide  the  point.  The  receipt  of  rent  is  evidence  to  be  left 
to  a  jury  that  a  tenancy  was  subsisting  during  the  period  for 
which  that  rent  was  paid ;  and  if  no  other  tenancy  appear,  the 
presumption  is  that  that  tenancy  was  from  year  to  year :  and  if 
there  were  a  tenancy,  it  is  not  for  the  Court  to  say,  whether  it  be 
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Roe  dem.     continuing  or  ending.    In  Roe  v.  Ward,  1  H.  Black.  97,+  where 

«.         tenant  for  life  made  a  lease,  and  *died,  and  the  remainder-man 

Pbideaux.   receive<j  renj  tr0m  the  lessee  for  two  years ;  the  payment  on  the 

L  J  one  hand,  and  the  receipt  on  the  other,  were  considered  as 
evidence  of  an  agreement  for  a  tenancy  from  year  to  year  upon 
the  terms  contained  in  the  lease.  And  in  Doe  v.  Watts,  7  T.  R. 
83, 1  where  tenant  for  life  made  a  lease  not  warranted  by  his 
power,  and  the  remainder-man  received  the  rent  reserved  by  it, 
this  Court  held  this  receipt  evidence  of  a  tenancy  from  year  to 
year  between  the  lessee  and  the  remainder-man  ;  notwithstand- 
ing a  case  of  Goodtitle  v.  Prentice ,§  in  which  Gould,  J.  ruled  the 
contrary :  and  the  plaintiff  having  been  nonsuited  for  want  of  a 
notice  to  quit,  the  nonsuit  was  confirmed.  It  has  been  argued 
that  the  great  disproportion  between  the  rents  reserved,  and  the 
real  value,  will  enable  us  to  say  that  the  receipt  of  the  rents  did 
not  create  a  tenancy  from  year  to  year ;  and  Right  v.  Bawden, 
8  East,  260,  has  been  cited  to  satisfy  us  it  did  not.  In  Right  v. 
Bawden,  however,  there  was  no  proof  that  the  lord  knew  of  the 
payment ;  for  it  was  made  to  his  lessee  ;  and  that  was  a  special 
case,  not  a  special  verdict :  and  as  it  was  obvious  the  jury  must 
have  been  directed  to  draw  a  conclusion  against  a  tenancy  from 
year  to  year,  the  payment  being  made  with  reference  to  a 
supposed  tenancy  of  another  kind,  the  Court  might  not  think  it 
necessary  to  send  the  case  back  to  have  that  conclusion  drawn. 
This  is  a  special  verdict,  upon  which  if  what  the  jury  has  found 
be  evidence,  and  sufficiently  material  not  to  be  rejected  as 
surplusage,  the  Court  cannot  draw  the  conclusion  of  fact  which 
is  to  result  therefrom,  however  palpable  it  may  be  what  that 
conclusion  ought  to  be.  As  to  the  disproportion  between  the 
rent  and  the  value,  the  verdict  does  not  enable  us  to  say  what 

[*189]  that  disproportion  was  during  the  *period  for  which  the  rent 
was  received,  because  it  only  finds  what  was  the  value  at  the 
time  of  the  verdict :  but  if  the  disproportion  at  the  time  for 
which  the  rent  was  received  were  ever  so  clearly  ascertained,  we 
could  not  act  upon  it,  because  it  would  only  furnish  ground  to 
induce  a  jury  to  decide  against  a  tenancy.    The  receipt  of  the 

t  2B.B.  728.  §  Cited  in  Doe  y.  Watts,  7  T.  B.  84. 

\  4  B.  B.  387. 
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rent  is  some  evidence  of  a  tenancy ;  upon  that  evidence  it  is     Rob  dem. 
peculiarly  the  province  of  the  jury  to  decide  ;  and  though  they  v. 

would  probably  receive  a  very  strong  direction  to  decide  against  a    I>RIDBAUX- 
tenancy,  yet  they  only  can  decide  it :  and  unless  the  defendants, 
therefore,  will  consent  to  strike  out  from  the    special  verdict 
every  fact  which  can  be  deemed  any  evidence  of  a  tenancy  from 
year  to  year,  we  are  of  opinion  there  must  be  a  venire  de  novo. 


BOURNE   v.   TAYLOR-t  iwr. 

(10  East,  189—205.)  Jldy  4' 

The  lord  of  a  manor,  as  such,  has  no  right,  without  a  custom,  to        [  189  ] 
enter  upon  the  copyholds  within  his  manor,  under  which  there  are 
mines  and  veins  of  coal,  in  order  to  bore  for  and  work  the  same :  and 
the  copyholder  may  maintain  trespass  against  him  for  so  doing. 

But  where  the  defendant  justified  under  the  lord,  as  being  seised  in 
fee  of  the  veins  of  coal  lying  under  the  copyhold  tenements,  together 
with  the  liberty  of  boring  for  and  getting  the  coal,  &c.  it  is  not  enough 
for  the  plaintiff  to  reply  that  as  well  all  the  veins  of  coal  under  the  said 
closes  in  which,  &c.  as  the  rest  of  the  soil  within  and  under  the  same, 
had  immemorially  been  parcel  of  the  manor  and  demised  and  demisable 
by  copy,  &c.  without  any  exception  or  reservation  of  the  coal,  &c. ; 
unless  he  also  traverse  the  liberty  of  working  the  mines :  because  the 
plea  claims  such  liberty  not  merely  as  annexed  to  the  seisin  in  fee  to  be 
exercised  when  in  actual  possession,  but  as  a  present  liberty  to  be  exer- 
cised during  the  continuance  of  the  copyholder's  estate ;  and  therefore 
the  replication  is  only  an  argumentative  denial  of  the  liberty,  and  does 
not  confess  and  avoid  it. 

Trespass  for  breaking  and  entering  the  plaintiff's  close,  part 
of  the  North  Farm,  otherwise  the  Lowstead  Farm,  and  another 
close,  part  of  the  Town  Farm,  in  the  township  of  Backworth,  in 
the  county  of  Northumberland,  and  subverting  the  soil,  and 
digging  and  boring  the  same,  &c.  The  defendant  pleaded  the 
general  issue  and  six  special  justifications  of  the  trespasses,  as 
servants,  and  by  command  of  the  Duke  of  Northumberland* 
The  first  of  these  stated  that  the  Duke,  at  the  times  when,  &c. 
was  and  is  seised  in  fee  *of  the  manor  of  Tynemouth,  with  the  [  *i90  ] 
appurtenances,  in  the  said  county,  of  which  the  closes  in  ques- 
tion have  immemorially  been  parcel  and  copyhold  tenements  of 
the  manor :  and  that  by  reason  thereof  the  Duke  was  entitled  to 

t  Eardley  v.  QranviUe  (1876)  3  Ch.  D.  826,  45  L.  J.  Ch.  669,  34  L.  T.  609. 
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Bourne      all  mines  and  veins  of  coal  in  and  under  the  same  closes,  &c. 

Taylor.  an<*  to  bore  for,  dig  for,  and  get  such  mines  and  veins  of  coal. 
The  2nd  justification  stated  the  same  right  in  the  Duke,  he 
making  and  allowing  to  the  copyhold  tenants  of  the  said  closes 
in  which,  &c.  and  their  tenants  and  occupiers  thereof  respectively 
a  reasonable  satisfaction  and  compensation  for  all  damages  done 
or  occasioned  to  them  respectively  by  such  boring  for,  digging 
for,  and  getting  such  veins  and  seams  of  coal  as  aforesaid.  The 
3rd  stated  that  the  places  in  which,  &c.  from  time  immemorial 
have  been  parcel  of  the  said  manor ;  and  that  the  Duke  is  seised 
in  fee  of  and  in  the  veins  and*  seams  of  coal  lying  within  and 
undpr  the  copyhold  tenements  within  and  parcel  of  the  same 
manor,  together  with  the  liberty  of  boring  for,  digging  for,  and 
getting  such  veins  and  seams  of  coal  there,  and  of  doing  all  such 
acts  as  might  or  may  be  necessary  for  those  purposes,  or  any  of 
them.  The  4th  stated  the  same  right  in  the  Duke  as  the  3rd,  he 
making  and  allowing  to  the  said  copyhold  tenants,  &c.  (as  stated 
in  the  2nd  justification)  reasonable  satisfaction  and  compensation 
for  all  damages  occasioned  to  them  respectively  by  the  boring  for, 
digging  for,  and  getting  the  said  coals,  and  the  doing  such 
necessary  acts  as  aforesaid.  The  5th  and  6th  justifications  were 
like  the  3rd  and  4th,  with  the  additional  allegation  that  the 
Duke  was  also  seised  in  fee  of  the  manor  of  Tynemouth. 

The  plaintiff  demurred  specially  to  the  first  and  second  justifi- 
cations, because  they  do  not  allege  as  a  fact  that  the  Duke  was 

[  *191  ]  entitled  to  bore  for,  dig  for,  and  get  the  *coal  within  or  under 
the  copyhold  tenements  of  the  manor,  but  alleges  that  he  was  so 
entitled  as  a  consequence  of  law,  arising  from  the  fact  of  his 
being  seised  in  fee  of  the  manor :  and  because  those  pleas  do  not 
shew  how  the  Duke's  supposed  right  to  bore  for,  dig  for,  and  get 
the  same  coal,  or  to  enter  and  dig  in  the  close,  <&c.  for  that 
purpose,  arose ;  whether  by  custom,  prescription,  grant,  or  how 
otherwise.  And  to  the  other  justifications  the  plaintiff  severally 
replied  that  as  well  all  the  said  veins  and  seams  of  coal  within 
and  under  the  same  close  in  which,  &c.  as  the  rest  of  the  soil 
and  ground  of  and  within  and  under  the  same,  from  time  imme- 
morial have  been  parcel  of  the  manor,  and  demised  and  demis- 
able by  copy  of  court-roll,  <fcc.  without  any  exception  or  reserva- 
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tion  thereout  or  therefrom  of  the  mines  or  seams  of  coal  within  Bourne 
or  under  the  said  closes  in  which,  &c.  or  either  of  them  or  any  tatlob. 
part  thereof.  That  before  the  said  Duke  was  so  seised  of  the 
said  manor,  the  late  Duke  was  lord  of  the  same,  and  seised  there* 
of,  and  at  a  court  baron,  &c.  granted  the  said  closes  in  which, 
&c.  to  Sir  Mathew  White  Ridley  Bart,  and  Charles  Brandling 
Esq.  to  hold  to  them  and  their  heirs  at  the  will  of  the  lord,  &c. 
and  the  survivor  of  them  demised  to  the  plaintiff,  &c.  The 
defendant  demurred  specially  to  these  replications  to  the  pleas, 
because  they  do  not  directly  traverse,  nor  confess  and  avoid,  the 
matters  of  the  said  pleas,  and  are  argumentative  and  not  issuable. 
The  case  was  argued  in  the  last  term. 

Holroyd  for  the  plaintiff : 

The  principal  question  is,  Whether,  without  any  special 
custom,  or  special  reservation  of  the  mines,  the  lord  has  a 
right  to  enter  upon  the  copyholder's  land  and  dig  for  coals 
there,  either  *with  or  without  making  him  compensation  for  the  [  *192  J 
injury  done  to  the  surface.  The  defendant  by  his  pleas  admits 
the  lands  to  be  copyhold  ;  and  the  plaintiff  by  his  replications  to 
some  of  them  alleges  that  they  have  been  immemorially  demise- 
able  by  copy,  without  any  reservation  of  the  mines  of  coal. 
Where  there  is  a  grant  of  the  land  itself,  all  above  and  below  the 
surface  passes  with  it,t  unless  specially  reserved.  This  indeed 
is  not  the  nature  of  the  copyholder's  estate ;  for  without  a 
special  custom  he  cannot  dig  the  mines  under  his  copyhold ;  nor 
can  he  cut  trees,  except  for  special  purposes,  as  for  repairs,  or 
toppings  and  loppings  for  fire-bote;  because,  not  having  the 
freehold  of  inheritance  in  him,  it  would  be  waste.  If  the  mines 
were  reserved  out  of  the  grant,  though  no  waste  could  be 
committed  of  them,  the  tenant  digging  for  them  would  be  a 
trespasser.  But  where  any  estate  or  interest  in  land  is  granted, 
the  lessee  or  grantee  takes  not  only  the  surface,  but  all  above 
and  below  it ;  and  no  other  can  break  the  soil,  without  com- 
mitting a  trespass  upon  the  tenant's  possession.  If  mines  were 
opened  before,  the  tenant  may  dig  and  take  the  profit  thereof ; 
which  shews  that  the  mines  themselves  are  granted,  though  it 

t  1  Blac.  Com.  18. 
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BotrasE     be  waste  in  him  to  dig  for  any  new  mine,  without  licence,  t 

mm 

Tatlob.  Where  the  mines  are  expressly  reserved  to  the  lord,  that  may 
be  an  implied  reservation  of  his  right  to  enter  and  dig  for  them : 
but  without  such  express  reservation,  or  a  custom  reserving  the 
right  to  the  lord,  which  is  equivalent,  it  would  be  derogatory  to 
his  grant  to  emter  and  dig  where  he  has  granted  the  land 
generally.    The  copyholder  is  clearly  entitled  to  all  the  profits 

I  *193  ]      of  the  soil,  of  part  of  which  he  must  be  deprived,  *if  the  lord  may 
enter  upon  and  dig  the  soil  for  coal,  which  cannot  be  procured 
without  a  great  destruction  of  the  surface  about  the  opening  of 
the  mine.    The  lord,  therefore,  having  parted  with  the  right  of 
possession  to  the  whole  during  the  time  of  the  grant,  must 
necessarily  be  a  trespasser  if  he  enter  upon  the  copyhold.    The 
general  rule  is,  that  every  grant  is  to  be  taken  most  strongly 
against  the  grantor,  within  the  words  of  it.    With  respect  to  the 
particular  case  of  copyholds,  in  The  Earl  of  Kent  v.  Walters,* 
Northey  having  contended  that  by  the  general  custom  of  copy- 
holds the  lord  might  cut  trees  on  them,  for  otherwise,  if  it  were 
a  copyhold  in  fee,  the  wood  would  never  be  cut,  which  would  be 
inconvenient ;  Lord  Holt  denied  the  lord's  right ;  and  said  that 
the  copyholder  had  the  same  interest  in  the  trees  that  he  had  in 
the  land.    And  in  Ashmead  v.  Ranger  §  this  Court  held  that 
trespass  lay  against  the  lord  for  entering  and  cutting  down  trees 
on  the  copyhold ;  Lord  Holt  again  affirming  his  former  opinion, 
that  the  tenant  had  the  same  customary  or  possessory  interest 
in  the  trees  that  he  had  in  the  land :  and  adding,  that  if  the 
lord  had   a  mind  to  cut  trees,  he  must  compound  with  the 
tenant.      This    judgment    was    affirmed    in    the    Exchequer- 
Chamber  by  all  the  Judges :  but  it  appears  |;   to  have  been 
afterwards  reversed  in  the  House  of  Lords  by  11  against  10 ; 
because  the  tenant  could  not  cut  the  trees,  and  if  the  lord  could 
not,  they  must  rot  on  the  land ;  for  then  nobody  could.    At 
most  that  judgment  can  only  conclude  that  particular  case. 
That  mines  pass  by  the  general  grant  of  an  estate  appears  from 
[  *194  ]      Clavering  v.  Clavering^.    *where  tenant  for  life  amenable  for 

t  Saunders' 8  case,  5  Co.  Rep.  12 ;  Ld.  Bay.  552. 

Co.  Lit.  54  b.  ||  11  Mod.  18,  and  Salk.  63S. 
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waste  was  held  entitled  to  open  new  shafts  for  the  farther      Boubnr 

At 

working  of  an  old  vein  of  coal.  But  the  point  now.  in  judgment  Taylor. 
seems  to  have  been  decided  in  Player  v.  Roberts ,\  where  the  case 
is  put  that  a  man  grants  the  coal  and  coal  mines  within  a 
manor,  parcel  of  which  was  copyhold,  held  for  life,  to  J.  S. : 
the  lessee  (stated  by  mistake  for  the  lessor)  enters  on  the  copy- 
hold, and  digs  a  new  pit  there,  during  the  life  of  the  copyholder, 
and  takes  the  coals  and  converts  them  to  his  own  use ;  and  the 
lessee  of  the  coal  mine  brought  trover  against  the  lessor :  and 
held  that  he  might ;  for  neither  the  lessee,  nor  the  lessor,  could 
enter  on  the  copyholder  to  dig  the  coals ;  for  the  copyholder 
-shall  have  trespass  for  breaking  his  close  and  digging  of  the 
•coals  :  but,  that  when  the  coals  were  dug  out  of  the  pits  by  the 
lessor,  or  lessee,  or  by  a  stranger,  they  belonged  to  the  lessee, 
who  should  have  trover  against  any  one  who  took  them.  In 
Lyddal  v.  Weston, I  upon  a  question  whether  the  plaintiff  could 
make  a  good  title,  Lord  Habdwicke,  C.  said  that  there  was  no 
instance  where  the  Crown  had  only  a  bare  reservation  of  royal 
mines,  without  any  right  of  entry,  that  it  could  grant  a  licence 
to  any  person  to  come  upon  another  man's  estate,  and  dig  up 
his  soil  and  search  for  mines ;  and  he  thought  that  the  Crown 
had  no  such  power.  But  when  the  mines  were  once  opened,  the 
Crown  may  restrain  the  owner  of  the  soil  from  working  them, 
and  may  work  them  on  its  own  account,  or  grant  a  licence  to 
others  to  do  so.  In  The  Bishop  of  Winchester  v.  Knight,§  the 
facts  were  that  a  customary  tenant  holding  under  the  bishop 
had  opened  a  copper  mine  where  none  had  been  before,  and  dug 
out  *and  sold  great  quantities  of  ore,  and  after  his  death  his  heir  [  *195  ] 
had  continued  to  dig  for  and  dispose  of  other  copper  ore.  The 
bishop  filed  his  bill  against  the  executor  and  heir  for  an 
account.  Lord  Chancellor  Cowpeb  considered  that  the  executor 
would  be  liable,  if  the  tenant  had  no  right ;  but  this  being  a 
question  at  law,  and  doubtful  upon  the  evidence  before  him,  he 
directed  an  action  of  trover  to  be  brought  by  the  bishop  against 
the  then  tenant ;  which  the  report  states  was  tried  :  and  there 
never  having  been  any  mine  of  copper  before  discovered  in  the 
manor,  the  jury  could  not  find  that  the  customary  tenant  might 

t  W.  Jones,  244.  J  2  Atk.  20.  §  1  P.  Wins.  406. 
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Boubke  by  custom  dig  and  open  new  copper  mines.  So  that  upon  the 
Taylor,  producing  of  the  postea,  the  Court  held  that  neither  the  tenant 
without  the  licence  of  the  lord,  nor  the  lord  without  the  consent 
of  the  tenant,  could  dig  in  these  copper  mines,  being  new. 
And,  lastly,  in  the  case  of  Grey  v.  The  Duke  of  Northumberland,  \ 
Lord  Chancellor  restrained  the  lord  of  the  manor  from  opening 
a  mine,  which  he  was  preparing  to  do,  upon  the  plaintiff's  copy- 
hold  land. 

The  question  upon  the  pleadings  was  also  discussed  by  the 
counsel  on  both  sides ;  but  it  is  sufficient  to  refer  to  the  opinion 
of  the  Court  upon  this  point. 

Hullock,  contra : 

It  is  admitted  that  the  freehold  is  in  the  lord,  and  that  he  has 
a  right  to  all  mines  under  the  surface  of  the  copyhold  ;  and  that 
when  severed  and  taken  by  any  other,  the  property  is  in  the 
lord,  and  he  may  recover  it  in  trover.  The  question  then  is, 
whether  having  a  clear  right  of  property  in  the  subject  matter, 
he  has  not,  necessarily  incident  to  that  right,  the  power  of 
[  *196  ]  *taking  it.  A  copyholder,  in  the  origin  of  the  tenure,  was  a 
mere  tenant  at  will ;  and  at  this  day  can  derive  no  other  rights 
to  his  estate  than  what  have  in  fact  been  exercised  from  all  time, 
and  which  are  therefore  given  to  him  by  the  custom  of  the 
manor.  In  every  instance  of  the  exercise  of  a  right  of  property 
over  his  estate,  it  lies  upon  him  to  shew  a  custom  for  what  he 
claims  ;  and  whatever  he  cannot  claim  by  custom  remains  in  the 
lord,  whose  rights  are  reserved  to  him  by  the  common  law,  and 
are  not  dependent  on  the  custom.  The  lord  might  originally 
have  granted  the  copyhold  with  what  reservations  he  pleased ; 
and  it  must  be  presumed  that  he  reserved  every  part  of  the 
copyhold  which  the  custom  does  not  shew  that  he  granted  to  the 
copyholder,  with  all  the  powers  incident  to  the  enjoyment  of 
such  reservation. 

(Lord  Ellenborough,  Ch.  J.:  In  the  absence  of  all  other 
evidence  of  the  grant  than  the  custom,  does  not  the  absence  of 
any  custom  either  for  the  lord  or  the  copyholder  to  open  mines 
shew  what  the  terms  of  the  grant  were  ?) 

t  13  Ves.  236. 


vol.  x.]  1808.    K.  B.     10  EAST,  196—197.  »73 

The  origin  and  nature  of  this  kind  of  estate  must  be  attended  boubke 
to.  The  copyholder's  estate  has  grown  out  of  encroachments  on  Taylor. 
the  lord.  Even  at  this  day  the  grant  does  not  operate  as  a 
common  law  grant  would.  Nothing  passes  by  it  but  the  mere 
use  of  the  surface  of  the  soil :  the  trees  and  mines  still  remain 
in  the  lord,  in  whom  is  the  freehold  of  the  whole.  The  lord's 
rights  must  either  be  taken  to  have  been  reserved  out  of  the 
original  grant,  if  any,  or  to  be  excepted  by  the  common  law ;  for 
certainly  they  are  not  derived  from  the  custom.  In  Folkard  v. 
Hemmett  and  others,  t  where,  in  case  by  a  commoner  *against  a  [  *i97  ] 
stranger  for  digging  the  soil  and  erecting  buildings  on  the 
common,  the  defendant  justified  under  a  grant  of  the  soil  by  the 
lord  with  the  consent  of  the  homage  according  to  the  custom ; 
Lord  G.  J.  De  Grey,  after  hearing  evidence  of  similar  grants  by 
the  lord  for  a  long  period  back,  said  he  would  not  call  it  a 
custom,  but  a  usage;  because  he  considered  it  as  a  reserved 
right  of  the  lord ;  and  that  it  was  legal.  If  mines  be  expressly 
reserved  to  the  lord  in  a  grant,  the  law  would  reserve  his  right 
of  entry  and  digging  there,  as  incident  to  such  reservation. 
And  the  legal  effect  of  an  exception  or  reservation  by  the  law 
cannot  be  less  beneficial  than  if  it  were  by  act  of  the  party. 
The  lord's  right,  however,  is  rather  an  exception,  which  as  Lord 
Coke  I  says  is  ever  of  part  of  the  thing  granted  and  of  a  thing 
in  esse,  than  a  reservation,  which  is  always  of  a  thing  newly 
created  or  reserved  out  of  the  land  demised.  Then  the  law 
excepts  every  thing  which  is  incident  to  the  enjoyment  of  the 
thing  excepted ;  and  when  it  gives  any  thing  to  one,  it  gives 
impliedly  whatsoever  is  necessary  for  the  taking  and  enjoying 
the  same.§  If  trees  be  excepted  in  a  lease,  the  law  gives  the 
lessor  and  those  who  would  buy  of  him  power  to  enter  and  shew 
the  trees.  So  it  gives  power  to  him  who  has  a  conduit  in  the 
land  of  another  to  enter  and  mend  it  when  needful.  Liford's 
case.  ||  In  the  case  of  mines,H  it  was  held  by  all  the  Judges, 
that  the  King,  having  by  his  prerogative  a  right  to  all  gold  and 

f  Sittings  after  Easter,   16  Geo.  ||  11  Co.  Eep.  52,  and  Perk,  s.  Ill, 

HI.  C.  B.  5  T.  R.  417,  note.  and  vide  Hodgson  v.  Field,  8  E.  R. 
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Bovkke  silver  mines  throughout  the  realm,  and  also  the  liberty  to  dig 
Taylor,  and  lay  the  same  upon  the  land  of  the  subject,  and  carry  it 
[  *198  ]  away  from  *thence :  which  is  directly  against  what  is  said  by 
Lord  Hakdwicke  in  Lyddal  v.  Weston  A  If  one  have  a  right  of 
way  over  another's  land,  he  may  enter  to  repair  it. J  If  this 
right  of  the  lord  affect  the  copyholder's  enjoyment,  it  is  because 
of  the  nature  of  his  tenure :  and  though  every  grant  is  to  be 
construed  most  strongly  against  the  grantor,  that  only  applies  to 
that  which  is  meant  to  pass,  but  not  to  an  interest,  which  it  is 
admitted  did  not  pass.  The  case  of  Player  v.  Roberts ,§  was  a 
question  of  property  between  the  lord  and  the  lessee  of  the  coal 
mine,  concerning  coal  severed  from  the  mine ;  and  no  doubt  the 
property  when  raised  was  in  the  lessee,  whether  rightly  dug  or 
not ;  and  therefore  all  that  was  said  in  respect  of  the  right  to 
dig  was  beside  the  point  in  judgment.  But  the  final  determina- 
tion of  the  lords  in  Ashmead  v.  Ranger  y\\  is  a  direct  authority 
upon  principle  to  govern  this  case.  The  cases  of  trees  and  of 
mines  are  in  every  respect  analogous.  The  right  to  both  when 
severed  is  in  the  lord ;  with  the  exception  of  such  trees  as  the 
tenant  is  entitled  to  take  for  repairs.  Then  if  the  lord  were 
adjudged  to  have  a  right  to  come  upon  the  land,  and  cut  down 
and  take  the  timber  as  incident  to  his  right  to  it  when  standing ; 
by  the  same  rule  he  must  have  an  equal  right  to  take  the  coal 
or  metals  under  the  surface  in  the  only  way  in  which  they  can 
be  gotten,  by  digging  for  them.  The  judgment  of  the  Lords 
there  was  conformable  to  the  opinion  delivered  in  Heydon  v. 
Smith ;  IT  where  in  trespass  by  a  copyholder  against  the  lord's 
bailiff  for  entering  his  close  and  cutting  down  a  timber  tree ;  the 
|  *199  ]  fourth  resolution  was,  that  the  lord  cannot  take  all  *the  timber 
trees  ;  but  he  ought  to  leave  sufficient  for  the  reparation  of  the 
customary  houses,  &c.  And  in  the  report  of  the  same  case  in 
Godbolt,  Lord  Coke  says,  that  "  without  any  custom  the  lord 
may  take  the  trees,  if  he  leave  sufficient  to  the  copyholder  for 
the  reparations."    There  are  also  other  authorities  to  that  effect.  1 t 

t  2  Atk.  20.  and  Godb.  172. 

X  Finch's  Law,  63.  ft  1  Leon.  272,  case  365 ;  Ayray  v. 
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In  the  case  of  The  Countess  of  Rutland  v.  GieA  the  Court  Boubkb 
denied  a  prohibition  to  restrain  a  rector  from  digging  for  Taylor. 
lead  in  his  glebe  ;  saying,  that  if  he  could  not  dig  mines  in  his 
glebe,  all  the  mines  under  all  the  glebes  in  England  must 
remain  unopened.  And  Twisden,  J.  thought  that  the  lord 
might  open  a  mine  in  a  copyhold  of  inheritance  ;  though  Foster 
and  Keeling,  Js.  thought  that  he  could  not.  Upon  the  whole, 
there  is  no  decided  case  against  the  lord,  and  all  legal  analogies 
and  principles  are  with  him  ;  for  it  is  absurd  and  against  public 
policy,  that  the  owners  of  so  great  a  mass  of  property  should  be 
precluded  by  law  from  the  enjoyment  of  it. 

Holroyd,  in  reply,  upon  the  general  question,  said  that  if  a 
mine,  lime  pit,  or  stone  quarry,  were  once  lawfully  opened  upon 
the  copyhold,  the  copyholder  may  dig  and  enjoy  it;  which 
shewed  that  an  interest  passed  to  him  in  the  land  beyond  the 
mere  use  of  the  surface.  It  is  also  shewn  by  this,  that  if  the 
copyholder  himself  open  a  new  mine,  it  is  waste  in  him  ;  whereas 
if  no  interest  passed  to  him  in  it,  it  would  be  a  trespass,  and 
not  waste ;  and  therefore  not  a  forfeiture  of  the  copyhold.  Even 
as  to  trees,  it  is  said  in  the  5th  resolution  of  Heydon  v.  Smith,  t 
that  the  copyholder  may  maintain  trespass  against  the  *lord,  [*200] 
for  breaking  and  entering  his  close,  and  cutting  arborem  suam. 
And  in  Folkard  v.  Hemmett,  the  lord's  right  was  claimed  and 
supported  by  usage ;  which  was  evidence  of  an  express  reserva- 
tion in  the  original  grant  of  the  right  of  common. 

Curia  adv.  vuU. 

Lord  Ellenborouoh,  Ch.  J. : 

This  was  an  action  of  trespass.  The  defendant  pleaded  six 
justifications.  The  first  stated  that  the  Duke  of  Northumberland 
is  seized  in  fee  of  the  manor  of  Tynemouth ;  that  the  places  in 
which  &c.  have  immemorially  been  copyhold  tenements  of  that 
manor ;  and  that  by  reason  thereof  the  Duke  is  entitled  to  all 
mines  and  veins  of  coal,  in  and  under  the  said  closes  in  which 
&c.  and  to  bore  for,  dig  for,  and  get  such  mines  and  veins  of 

f  1   Sid.  152;    1   Lev.  107,  and  1  t  13  Co.  Eep.  68,  9. 
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Boobke  coal.  The  second  justification  states  that  the  Duke  had  the 
Taylor,  right  above-mentioned,  making  and  allowing  to  the  copyhold 
tenants  of  the  said  closes  in  which  &c.  and  their  tenants  and 
occupiers  thereof  respectively,  a  reasonable  satisfaction  and 
compensation  for  all  damages  done  or  occasioned  to  them 
respectively  by  such  boring  for,  digging  for,  and  getting  such 
veins  and  seams  of  coal  as  aforesaid.  To  these  two  first  justifi- 
cations the  plaintiff  has  demurred,  and  has  assigned  for  cause, 
that  the  existence  of  the  right  (so  claimed  as  aforesaid)  is 
alleged,  not  as  a  fact,  but  as  a  consequence  of  law  from  the 
Duke's  being  seized  of  the  manor.  The  third  justification  states 
that  the  places  in  which  &c.  from  time  whereof  &c.  have  been 
copyhold  tenements  of  the  manor  of  Tynemouth  ;  and  that  the 
Duke  is  seized  in  fee  of  all  the  veins  and  seams  of  coal  lying 
within  and  under  the  copyhold  tenements  of  the  manor  together 
with  the  liberty  of  boring  for,  digging  for,  and  getting  such  veins 
and  seams  of  coal  there,  and  of  doing  all  acts  necessary  for  those 
[  *20i  ]  purposes ;  and  justifies  under  that  right.  *The  fourth  is  the 
same  with  the  third,  except  that  it  adds  that  compensation  is  to 
be  made  for  damages,  as  the  second  does.  The  5th  and  6th  are 
like  the  3rd  and  4th ;  but  they  add  that  the  Duke  is  also  seized 
of  the  manor.  To  each  of  these  four  last  justifications  the 
plaintiff  has  replied,  that  as  well  the  said  veins  and  seams  of 
coals  lying  under  the  said  closes  in  which  &c,  as  the  rest  of  the 
soil  and  ground  of  and  within  and  under  the  said  closes  in  which 
&c.  from  time  immemorial  have  been  parcel  of  the  said  manor, 
and  demised  and  demiseable  by  copy  of  court  roll,  without  any 
exception  or  reservation  of  the  mines  or  seams  of  coal  within  or 
under  the  said  closes,  in  which  &c.  or  either  of  them,  or  any  part 
thereof ;  that  the  said  closes  in  which  &c.  were  granted  to  Sir 
M.  White  Ridley  and  Charles  Brandling,  Esq.  to  hold  to  them 
and  their  heirs,  at  the  will  of  the  lord  &c.  and  that  they  demised 
them  to  the  plaintiff.  To  each  of  these  replications  the  defendant 
has  demurred,  and  has  assigned  for  cause,  that  they  do  not 
directly  traverse,  or  confess  and  avoid,  any  of  the  matters 
contained  in  the  pleas,  and  are  argumentative,  and  not  issuable. 
Upon  these  pleadings,  therefore,  there  are  two  questions ;  the 
one,  a  general  one,  whether  the  lord  of  a  manor  has,  as  lord,  a 
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right  to  enter  upon  the  copyholds  within  the  manor,  if  there  be      boubkb 
mines  and  veins  of  coals  under  them,  and  bore  for  and  work  such      taylob. 
mines  or  veins  ?   the  other,  a  question  of  mere  form,  whether 
the  replication  to  the  last  four  justifications  sufficiently  confess 
and  avoid  them ;  or  whether  they  ought  not  to  have  traversed 
the  liberty  of  digging  stated  in  the  justifications. 

As  to  the  first,  if  such  a  right  as  is  claimed  exist,  it  is  singular 
that  it  is  not  noticed  in  any  of  the  books  which  treat  of  manors 
and  copyholds ;  that  it  is  now  for  the  first  *time  brought  [  *202 ; 
forward ;  that  not  a  single  instance  is  given  of  the  exercise 
of  it ;  and  that  with  the  single  exception  of  a  dictum  in  Rutland 
v.  Greene,  what  authorities  there  are  upon  the  point  are  all 
against  it.  Rutland  v.  Greene  is  in  1  Keb.  557,  1  Sid.  152,  and 
1  Lev.  107.  The  case  was  this ;  a  parson  opened  a  mine  upon 
his  glebe :  the  patron  moved  for  a  prohibition  to  restrain  him 
under  the  equity  of  the  statute,  85  Ed.  I.  st.  2.  The  Court 
thought  him  entitled  to  open  and  work  the  mine ;  because, 
otherwise,  none  of  the  mines  under  glebe  lands  throughout 
England  would  be  opened.  But  it  being  urged  that  this  was 
the  only  way  the  patron  had  to  try  his  right,  the  Court  granted 
a  rule.  Siderfin  adds,  "  the  same  law  seems  of  a  copyholder  of 
inheritance.  Qucere  Hen."  Whether  this  were  his  own  con- 
clusion, or  collected  from  what  fell  from  the  Court,  does  not 
appear :  but  if  any  inference  is  to  be  drawn  from  it,  it  is,  that 
the  copyholder  may  open  the  mine,  not  the  lord.  Levinz  says 
nothing  as  to  lord  or  copyholder :  but  Keeble  says,  "  Twisden 
conceived  the  lord  may  open  a  mine  in  a  copyhold  of  inheritance." 
Foster  held  it  a  trespass ;  and  Keeling  conceived  he  could  not 
do  it.  The  utmost  extent  therefore  of  this  authority  is,  that 
there  is  the  obiter  dictum  of  one  Judge,  viz.  Twisden,  against 
the  obiter  dicta  of  two  others,  Foster  and  Keeling.  In  The 
B'uhop  of  Winton  v.  Knight,  1  P.  Wms.  406,  Lord  Chancellor 
Cowper  held,  that  if  there  were  no  custom  to  regulate  it,  neither 
a  customary  tenant,  without  licence  from  the  lord,  nor  the  lord 
without  licence  from  the  tenant,  could  open  and  work  new  mines. 
In  that  case  a  customary  tenant  of  the  manor  had  opened  a 
copper  mine,  and  the  lord  filed  a  bill  against  him  to  account 
for  the  produce.    It  being  doubtful  where  there  was  not  a 
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Bourn  b  custom  which  would  protect  the  tenant,  the  *Lord  Chancellor 
Tatlob.  directed  the  lord  to  bring  an  action  of  trover :  but  the  custom 
[  *203  ]  appearing  upon  the  trial  not  to  be  applicable,  "  the  Court  held, 
that  neither  the  tenant,  without  the  licence  of  the  lord,  nor  the 
lord,  without  the  consent  of  the  tenant,  could  dig  in  these  mines, 
being  new  mines.,,  In  Player  v.  Roberts,  Sir  W.  Jones,  248, 
J.  N.  was  copyholder  for  life :  the  lord  granted  all  coal  mines 
within  his  manor  for  99  years  to  Dimery,  who  underlet  to 
Player :  Dimery's  term  was  afterwards  surrendered  to  the  lord, 
but  Flayer's  interest  was  not  extinguished :  the  lord  opened  new 
pits  upon  the  copyhold,  and  took  away  the  coal ;  upon  which 
Flayer  brought  trover  against  him.  Several  points  were  moved ; 
and  the  last  was  this  :  a  man  grants  all  his  coal  and  coal  mines 
within  a  manor,  (and  parcel  was  copyhold  for  life,)  to  J.  S. : 
the  lessee  (this  should  be  the  lessor)  enters  the  copyhold,  and 
digs  a  new  pit  in  the  copyhold  land  during  the  life  of  the  copy- 
holder, and  takes  the  coals  and  converts  them  to  his  own  use ; 
and  the  lessee  of  the  coal  mine  brings  trover  against  the  lessor : 
and,  by  the  Court,  so  he  may ;  for  it  is  true,  that  neither  the 
lessee  nor  the  lessor  can  enter  upon  the  copyholder  to  dig  the 
coals ;  for  the  copyholder  shall  have  trespass  for  breaking  his 
close,  and  digging  his  coals.  But  when  the  lessor  or  lessee 
or  a  stranger  enters,  and  digs  the  coals  out  of  the  pits,  they 
belong  to  the  lessee ;  and  if  any  other  take  the  coals,  the  lessee 
shall  have  trover:  and  upon  the  whole  matter  judgment  was 
given  for  the  plaintiff.  In  Gilb.  Ten.  827,  the  Lord  Chief  Baron 
says,  "  It  seems  to  me  that  a  copyholder  of  inheritance  cannot, 
without  a  special  custom,  dig  for  mines :  neither  can  the  lord 
dig  in  the  copyholder's  lands,  for  the  great  prejudice  he  would 
do  to  the  copyhold  estate."  Lastly,  In  Townly  v.  Gibson,  2  T. 
T*204]  R.  704 — 707,  t  it  had  been  *urged  in  argument  that  the  lord 
of  the  manor  was  entitled  to  the  mines  under  the  copyholds, 
unless  there  were  some  custom  to  exclude  him  :  and  Buller,  J. 
in  delivering  his  opinion,  said,  "I  do  not  agree  with  the 
defendant's  counsel  that  the  lord  may,  unless  restrained  by 
custom,  dig  for  mines  on  the  copyholder's  lands  :  but  it  is  not 
necessary  to  consider  that  question  here."    These  authorities 

t  1  E.  R.  600. 


vol.  x.]  1808.    K.  B.     10  EAST,  204—205.  279 

are  in  point ;  and  though  they  are  dicta  only,  not  decisions,  they  Boubnb 
are  the  dicta  of  great  men,  and  they  correspond  with  the  usage  taylob. 
on  the  subject.  Valuable  as  the  supposed  right  is,  there  is  not 
a  single  instance  shewn  in  which  any  lord  has  ventured  to  act 
upon  it.  The  injury  to  the  tenant  would  naturally  have  produced 
resistance  on  his  part:  the  dicta  above-mentioned  would  have 
encouraged  that  resistance:  a  suit  would  have  been  the  con* 
sequence,  and  the  result  of  such  suit  must  have  been  known  in 
Westminster-hall :  and  as  none  such  is  known,  it  may  fairly  be 
presumed  that  a  litigation  of  that  kind  has  not  taken  place. 

The  second  question,  whether  the  replications  ought  to  have 
traversed  the  liberty  of  working  the  mines,  as  stated  in  the  3rd 
and  subsequent  justifications,  depends  upon  the  construction  to 
be  put  upon  those  justifications.    If  they  mean  only,  that  the 
liberty  is  so  annexed  to  the  seisin  in  fee,  as  that,  until  the  right 
of  actual  possession  has  accrued  in  virtue  of  the  seisin,  the 
liberty  cannot  be  exercised ;  the  replications  have  sufficiently 
confessed  and  avoided  it  by  shewing  that  there  is  an  outstanding 
copyhold  estate,  which  suspends  the  right  of  actual  possession. 
But  if  the  pleas  are  to  be  considered  as  claiming  the  liberty 
presently,  i.e.  during  the  continuance  of  the  copyhold  estate; 
that  liberty  is  not  confessed  and  avoided  by  the  replications,  and 
there  ought  to  have  been  a  traverse.     The  latter  seems  to  be 
the  true  meaning  of  these  pleas :  and  indeed  the  pleas  *would      [  *205  ] 
be  bad  if  it  were  not ;  for  they  admit  that  the  closes  in  which, 
&c.  were  copyhold  tenements  at  the  time  of  the  trespasses,  and 
insist  upon  the  right  to  enter  upon  the  copyholds.     The  defendant 
says,  all  the  mines  under  the  copyholds  are  the  Duke's,  and  the 
Duke  has  a  right  to  work  them :  the  closes  in  question  were 
subsisting  copyholds  at  the  time  of  the  trespass,  and  therefore 
I  entered   under  the  Duke's  right.    The  defendant  therefore 
must  have  meant  that  the  Duke's  right  was  such  as  entitled 
him  to  work  during  the  copyholder's  estate.     The  word  liberty 
too  implies  the  same  thing.     It  imports,  ex  ri  termini,  that  it  is 
a  privilege  to  be  exercised  over  another  man's  estate.    A  man's 
right  of  dominion  over  his  own  estate  is  never  called  a  liberty. 
Now  during  the  continuance  of  the  copyhold,  if  the  mine  is  to 
be  worked,  the  lord  must  exercise  a  privilege  over  the  copy- 
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boubse  holder's  estate ;  bat  as  soon  as  the  copyhold  is  at  an  end, 
Tatlob.  the  surface  will  be  the  lord's  as  well  as  the  coal,  and  he  will 
have  to  work  upon  nothing  but  his  own  property.  It  requires 
then  no  reasoning  to  prove,  that  if  the  pleas  claim  the  liberty 
during  the  continuance  of  the  copyholder's  estate,  a  replication 
that  the  copyholds  have  always  been  demised,  without  any 
exception  or  reservation  of  the  mines  or  seams  of  coal,  is  not 
a  confession  of  the  liberty  and  an  avoidance  of  it,  but  a  mere 
argumentative  denial  of  its  existence ;  and  as  this  is  assigned 
specially  as  a  cause  of  demurrer,  it  should  seem  that  the 
replications  are  bad  on  this  ground,  and  that  the  plaintiff  ought 
to  have  leave  to  amend,  or  that  there  should  be  judgment  for 
the  defendant. 

The  plaintiff's  counsel  then  prayed  leave  to  amend  his  replica- 
tions ;  which  was  granted. 


1808.  DOE,     ON     THE     SEVERAL     DEMISES     OF      WEBBEE,      AND 

JH!L4'  the  Dean   and   Chapter    of    EXETEB,   v.   LORD 

[206]  GEOEGE  THTNNE  and  Others. 

(10  East,  206—210.) 

Upon  a  question  whether  the  entries,  from  1586  to  1693,  in  certain 
ancient  books,  preserved  in  the  archives  of  the  Dean  and  Chapter  of 
Exeter,  intituled  Rentals,  and  containing  columns  of  the  names  of  their 
estates,  with  the  rents  reserved  on  each,  and  solvit*  written  in  different 
handwritings  against  such  rents,  were  entries  made  by  the  receivers  of 
the  Dean  and  Chapter  charging  themselves  with  the  receipt  of  the  rents, 
parol  evidence  cannot  be  received  to  prove  the  books  to  be  receivers'  books, 
by  shewing  that  the  receivers  of  the  Dean  and  Chapter  for  the  last  sixty 
years  had  kept  their  books  of  accounts  in  the  same  form.  But  it 
appearing  that  some  of  the  entries  in  such  books  (though  not  the  entries 
as  to  the  rent  of  the  estate  in  question),  contained  internal  evidence  of 
their  being  the  books  of  receivers ;  by  such  entries  as  "  solvit  mihi"  and 
"  solvit  per  me ;  "  signed  with  the  initials  N.  W. ;  which  entries  imported 
that  N.  W.  was  therein  accounting  to  the  Dean  and  Chapter  for  money 
paid  to  himself,  and  with  the  receipt  of  which  he  debited  himself : — the 
Court  directed  a  new  trial,  in  order  to  have  the  inspection  of  the  books 
again  submitted  to  the  Judge  at  Nisi  Prius. 

At  the  trial  of  this  ejectment  for  premises,  called  the  Denn, 
in  East  Teignmouth,  in  the  county  of  Devon,  before  Thomson,  B., 
the  title  was  stated  to  be  either  in  Webber  under  a  purchase 
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from  the  Dean  and  Chapter  of  Exeter  in  pursuance  of  the  Land-         Doe 

tax  Redemption  Act,  or  remaining  in  the  Dean  and  Chapter,    lord  Geo. 

And  in  order  to  prove  that  the  Dean  and  Chapter  were  m  '  * 

possession  of  the  Denn,  several  ancient  books,  denominated  on 

the  outside  Rentals,  were  produced  from  amongst  the  muniments 

of  the  Dean  and  Chapter  out  of  their  archives ;  some  of  them 

subsequent  to  the  disabling  statute  of  the  13  Eliz.  c.  10,  which 

appeared  to  contain  entries  of  rent  from  time  to  time  received 

by  the  Dean  and  Chapter  in  respect  of  the  Denn.    But  it  did 

not  appear  to  the  learned  Judge  that  any  of  the  books  subsequent 

to  that  period  purported  to  be  the  accounts  of  receivers  charging 

themselves  with  these  rents.     The  present  receiver  of  the  Dean 

and  Chapter  was  then  called  on  the  part  of  the  plaintiff  to  prove 

that  he  had  held  that  office  from  1803,  and  to  produce  his  books, 

in  order  to  shew,  that  he  kept  his  accounts  as  receiver  in  the 

same  form  in  which  the  entries  in  the  old  books  were  made : 

which  evidence  the  learned  Judge  thought  inadmissible  *to  explain      [  *207  ] 

the  ancient  books,  and  therefore  nonsuited  the  plaintiff. 

A  new  trial  was  moved  for  in  the  last  term,  when  the  general 
form  of  the  entries  was  stated  to  be,  so  much  due  as  rent  for 
the  Denn,   (amongst  other  descriptions  of  property)  and  after- 
wards in  a  different  hand-writing  solvit,  with   a  date,  and  in 
some  instances  solvit  in  scaccario ;  from  which  the  lessors  of  the 
plaintiff  wish  to  have  inferred  that  it  was  the  entry  of  the 
receiver   charging  himself;    contending    that    the   practice   in 
modern  times,  as  far  back  as  living  memory  went,  of  keeping 
the  books  by  the  receivers  of  the  Dean  and  Chapter,  who  had 
charged  themselves  in  the  same  form,  strengthened  that  inference. 
But  at  this  distance  of  time  it  could  not  be  told  by  whom  those 
entries  were  made  ;  and  the  books  it  was  admitted  came  out  of 
the  possession  of  the  Dean  and  Chapter ;  having  been  kept  in 
their  treasury,  to  which  the  receivers,  it  was  said,  had  access. 
And  in  answer  to  a  question  by  the  Court  as  to  the  respective 
dates  of  the  earliest  and  latest  entries  respecting  the  Denn  in 
these  books  entitled  Rentals ;  and  how  far  back  from  the  present 
time  there  was  living  evidence  of  the  books  having  been  kept 
in  the  same  form  by  the  receivers ;  it  was  answered,  that  the 
earliest  date  respecting  the  Denn  was  1586,  and  the  latest  in 
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Doe        1698 ;  and  that  there  was  evidencs  of  the  modern  receivers 

Lord  "geo.    having  kept  their  books  in  the  same  form  from  1746  to  1803. 
Thynke. 

[After  argument :] 

[  209  ]  The  Court  desired  to  have  an  inspection  of  the  books  them- 

selves, from  whence  they  were  called  upon  to  infer  the  character  of 
the  persons  by  whom  the  entries  were  made :  and  the  case  stood 
over  for  farther  examination  of  them  till  the  end  of  the  term,  when 

Lord  Ellenborough,  Gh.  J.  said : 

[  210  ]  The  motion  for  a  new  trial  in  this  case  has  been  made  on  the 

ground  of  the  refusal  of  the  Judge  to  receive  in  evidence  certain 
comparatively  modern  receivers'  books,  in  order  to  lay  a  founda- 
tion for  presuming,  from  a  comparison  between  the  two,  that 
certain  other  ancient  books,  kept  in  the  same  manner,  and 
containing  like  entries  of  receipts  and  payments,  were  also 
receivers'  books,  and  entitled  to  be  read  in  evidence  as  such. 
We  are  of  opinion,  that  the  similitude  which  appears  upon  the 
entries  to  exist  between  the  ancient  and  modern  books  does  not 
lay  a  safe  and  adequate  ground  for  presuming  that,  because  the 
later  books  are  known  and  can  be  proved  to  have  been  kept  by 
receivers  of  the  Dean  and  Chapter  of  Exeter,  and  accounted  upon 
as  such,  therefore  the  former  books  were  kept  by  persons  of  the 
same  description  and  character,  and  made  and  used  for  the  like 
purpose.  We  therefore  cannot  grant  a  new  trial  for  the  rejection 
of  the  evidence  offered  for  this  purpose,  upon  the  ground  on 
which  it  has  been  prayed.  But  inasmuch  as  upon  inspection  of 
the  original  ancient  books,  we  think  they  do  contain  very  strong 
internal  evidence  of  their  actually  being  receivers'  books;  the 
language  of  several  entries  importing  that  one  Nicholas  Webber 
was  therein  accounting  to  the  Dean  and  Chapter  for  money  paid 
to  himself,  and  with  the  receipt  of  which  he  therein  debits  him- 
self ;  such  as  "  solvit  mihi"  "  solvit  per  me ."  We  are  of  opinion 
that  it  is  fit  that  a  new  trial  should  be  granted,  for  the  purpose 
of  submitting  the  quality  and  character  of  these  books,  and  the 
question  of  their  admissibility  as  receivers'  books,  again  to  the 
consideration  of  the  Judge,  upon  a  further  inspection  of  the 
contents  of  the  same. 
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THE  KING  v.  LUCAS  and  Another,  iws. 

(10  East,  235—236.)  Jnly  6' 

One  who  has  a  primd  facie  title  to  a  copyhold  is  entitled  to  inspect        [  235  } 
the  Court-rolls,  and  take  copies  t  of  them,  so  far  as  relates  to  the  copy- 
hold claimed,  though  no  cause  he  depending  for  it  at  the  time. 

Dampier  obtained  a  rule  calling  upon  the  lord  and  the  steward 
of  the  several  manors  of  Filby  in  Norfolk  to  shew  cause  why  a 
mandamus  should  not  issue,  commanding  them  to  permit  Mr. 
Searle,  who  claimed  certain  copyhold  lands  within  these  manors, 
to  inspect  the  Court  rolls  and  to  take  copies  thereof.  This  was 
obtained  upon  an  affidavit  setting  forth  Mr.  Searle's  claim  as 
grandson  and  heir  at  law  of  the  copyholder  last  seised,  who  died  in 
1774,  having  first  devised  certain  estates  for  life  and  in  tail,  which 
were  spent,  with  remainder  to  his  daughter  Mary  in  fee,  whose 
eldest  son  the  present  claimant  was :  and  which  affidavit  also  stated 
that  application  had  been  made  to  the  lord  and  his  steward  for 
leave  to  make  the  required  inspection,  which  they  had  refused. 

Park  shewed  cause  on  behalf  of  the  lord,  whose  father  had 
purchased  the  premises,  of  which  he  had  been  in  possession  for 
some  years,  and  objected  to  the  right  of  the  "claimant  to  inspect  [  *23G  ] 
the  rolls,  there  being  no  cause  depending  in  which  the  title  was 
involved :  for  which  he  cited  The  King  v.  Allgood,  J  where  a  similar 
application  was  denied  on  that  ground. 

Lord  Ellenborough,  Ch.  J. : 

I  do  not  know  why  there  should  be  any  cause  depending  in 
order  to  found  an  application  of  this  sort.  This  is  not  the 
impertinent  intrusion  of  a  stranger ;  but  the  application  of  one 
who  is  clearly  entitled  to  the  copyhold,  unless  there  be  some 
conveyance  of  it  by  those  under  whom  he  claims :  he  may  there- 
fore well  require  to  see  whether  there  appears  upon  the  rolls  to 
be  any  such  conveyance. 

The  Court  thereupon  made  the  rule  absolute,  so  far  as  related 
to  the  copyhold  lands  claimed. 

t  See  Mutter  v.  Eastern  and  Mid-      B.  C. 
lands  Railway  Co.  (1868)  38Ch.D.92,  %  4  E.  E.  574  (7  T.  B.  746). 

103,  57  L.  J.  Ch.  615,  59  L.  T.  117.— 
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I"*-  BLEWITT  r.  MARSDEX.f 

July  ft 
*  (10  East,  237—238.) 


T  237  ]  Where  a  t*ham  plea  was  pleaded  of  judgments  recovered  in  the  Court 

of  Piepoudre  in  Bartholomew  Fair,  in  terms  palpably  fictitious  and  out 
of  the  regular  course,  the  Court  reprobated  the  practice,  and  suffered 
the  plaintiff  to  sign  interlocutory  judgment  as  for  want  of  a  plea,  and 
made  the  defendant's  attorney  pay  all  the  costs  occasioned  by  the  plea, 
and  the  costs  of  the  rule  for  correcting  the  proceedings. 

To  an  action  against  the  acceptor  of  a  bill  of  exchange  the 
defendant  pleaded  a  sham  plea  of  judgments  recovered  in  the 
Court  of  Piepoudre  in  Bartholomew  Fair,  which  were  framed  in 
terms  obviously  denoting  fictitious  proceedings;  and  Park  for 
the  plaintiff  in  consequence  applied  for  a  rule  to  shew  cause  why 
the  plaintiff  should  not  be  at  liberty  to  sign  interlocutory  judg- 
ment in  this  case  as  for  want  of  a  plea,  (treating  it  as  a  nullity ; 
it  being  palpably  and  upon  the  face  of  it  a  sham  plea,)  and  why 
the  defendant's  attorney  should  not  pay  the  costs  occasioned  by 
the  plea  and  of  this  motion.  And  on  cause  shewn  by  the 
Attorney-General,  he  did  not  attempt  to  justify  what  had  been 
done,  but  endeavoured  to  excuse  the  pleader  and  the  defendant's 
attorney,  upon  the  ground  of  their  having  been  misled  by  an 
improper  practice  which  had  crept  in  of  putting  such  sham  pleas 
upon  the  files  of  the  Court.  He  observed  that  it  might  be 
difficult  to  prevent  altogether  the  practice  of  putting  in  sham 
pleas  of  judgments  recovered  in  the  usual  form ;  and  he  would 
not  discuss  the  different  merits  of  the  respective  forms  of  plead- 
ing them. 

The  Court  said  that  there  might  be  occasions  where  they 
would  not  enter  into  any  question  as  to  the  truth  of  a  plea  of 
[  *238  ]  judgment  recovered,  pleaded  in  the  usual  form,  upon  *motion, 
but  await  the  time  for  producing  the  roll  when  such  a  plea  would 
be  regularly  disproved;  but  they  expressed  great  indignation 
against  the  abuse  which  had  grown  up  of  late  and  was  continually 
increasing,  of  loading  and  degrading  the  rolls  of  the  Court  with 
sham  pleas  of  this  nonsensical  nature,  making  them  the  vehicles 

t  This  would  seem  to  be  in  point,      under  Ord.  27,  r.  11,  of  the  modern 
in  case  of  a  motion  for  judgment,      Rules. — R.  C. 
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of  indecorous  jesting ;  by  which  it  sometimes  happened  that  the  Blewitt 
time  of  the  Court,  which  ought  to  be  better  employed,  and  was  mabsdeh. 
sufficiently  engaged  with  the  real  business  of  the  suitors,  *as 
taken  up  in  futile  investigations  of  nice  points  which  might  arise 
on  demurrer  to  such  sham  pleas.  And  therefore  in  order  effect- 
ually to  put  a  stop  to  this  practice  in  future,  they  made  the  rules 
absolute  in  this  and  several  other  causes  wherein  the  same  form 
of  plea  had  been  filed. 


K.    B.    MICHAELMAS    TERM. 


SOANE  v.   IRELAND  and   Others.  1803. 

(10  East,  259—261.)  A**.  8. 

An  allegation  in  a  declaration  that  one  was  seised  of  a  manor  of  F.,         . 
and  that  he  and  all  those  whose  estate  he  has  in  the  said  manor  have  °   ■* 

immemorially  appointed  a  sexton  of  the  parish  of  F.,  is  sustained  by 
proof  of  his  seisin  of  a  quondam  manor,  which  had  ceased  to  be  a  legal 
manor  for  defect  of  freehold  tenants,  and  existed  now  only  by  reputation. 

In  an  action  for  a  false  return  to  a  mandamus  for  appointing 
a  sexton,  the  second  count  stated  that  T.  S.  Champneys  was 
seised  in  fee  of  the  manor  of  Froome  Selwood,  with  the  appur- 
tenances, and  that  he  and  all  those  whose  estate  he  has,  and  at 
the  several  times  hereinafter  *mentioned,  had  in  the  said  manor,  [  *260  ] 
with  the  appurtenances,  for  the  time  being,  from  time  im- 
memorial have  had  exercised  and  enjoyed,  and  been  used  and 
ought  of  right  to  have,  &c.  the  privilege  and  right  of  appointing 
a  sexton  of  the  parish  of  Froome  Selwood  when  the  office  was 
and  should  be  vacant.  It  then  stated  the  vacancy  of  the  office, 
at  a  certain  time,  and  that  T.  S.  Champneys  duly  appointed  the 
plaintiff  to  it ;  and  that  the  defendant  Ireland  being  then  the 
vicar,  and  the  other  defendants  the  churchwardens  of  the  parish, 
had  notice  of  such  appointment,  and  ought  to  have  admitted  the 
plaintiff  to  the  office,  but  had  refused  to  do  so ;  in  consequence 
of  which  the  mandamus  issued  to  them;  to  which  they  had 
returned  that  the  plaintiff  was  not  duly  appointed  to  it  in  manner 
and  form  as  stated :  and  for  this  false  return  the  action  was 
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Soane  brought.  The  evidence  at  the  trial  at  Wells  was  that  Froome 
Ibeland.  Selwood,  which  was  once  a  legal  manor,  had  ceased  to  be  so  for 
some  period  before  the  vacancy  in  question,  for  want  of  any 
freehold  tenants :  though  in  all  other  respects  Mr.  Champney's 
right  was  proved  as  laid.  But  for  this  objection  it  was  urged 
that  the  plaintiff  ought  to  be  nonsuited ;  his  right  to  the  appoint- 
ment being  laid  as  appurtenant  to  his  alleged  seisin  of  a  manor, 
which  had  no  longer  any  legal  existence  :  but  Baylby,  J.  over- 
ruled the  objection,  and  the  plaintiff  recovered.    And  now 

Pell,  Serjt.  moved  for  a  new  trial,  upon  the  defect  of 
evidence  to  sustain  the  allegation  of  Mr.  Champney's  seisin  of 
the  manor  in  right  of  which  the  prescriptive  privilege  was 
claimed.    But  by 

i  >6i  ]      Lord  Ellenborough,  Ch.  J. : 

If  Froome  Selwood  were  once  a  manor,  as  it  appeared,  this 
prescriptive  right  would  still  belong  to  it,  though  other  manorial 
rights,  such  as  that  of  holding  courts  for  want  of  freehold  tenants, 
might  be  gone  and  severed  from  it.  It  would  still  be  a  manor 
by  reputation  for  this  purpose,  which  will  satisfy  the  allegation ; 
and  it  was  not  necessary  to  prove  it  a  continuing  manor  for  all 
purposes. 

Per  Curiam  :  Rule  refused  A 

t  Vide  Sir  Moyle  Finch's  case,  6  Go.  Rep.  64,  and  Rex  v.  The  Bishop  of 
Chester,  per  Holt,  Ch.  J.,  Skin.  661,  2. 
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1808. 
Not.  9. 


DENN,    on  the   Demise   of   BRTJNE,   Clerk,   v. 

EAWLINS.t  — 

(10  East,  261—263.)  [  261  ] 

Tenant  in  tail  having  received  an  ancient  rent  of  1/.  1S«.  6d.  from  the 
lessor  in  possession  under  a  void  lease  granted  by  tenant  for  life  under 
a  power,  the  rack  rent  value  of  which  was  30?.  a  year,  cannot  mniiifoLJn 
an  ejectment,  laying  his  demise,  at  least,  on  a  prior  day,  without  giving 
the  lessee  some  notice  to  quit,  so  as  to  make  him  a  trespasser,  after 
such  recognition  of  a  lawful  possession  either  in  the  relation  of  tenant, 
or  at  least  as  continuing  by  sufferance  till  notice. 

This  was  another  ejectment  brought  to  recover  other  lands 
upon  the  same  title  as  was  stated  in  the  former  case  reported,  of 
Roe  d.  Brune  v.  Prideaux.l  The  defendant  claimed  under  a 
defective  lease  made  by  the  last  tenant  for  life  under  the  power 
there  stated;  which  lease  reserved  the  ancient  yearly  rent  of 
11.  18*.  6d.9  and  a  heriot,  or  11.  5*.  in  lieu  of  it ;  and  this  rent 
had  been  received  by  the  lessor  of  the  plaintiff,  the  first  tenant 
in  tail  under  the  settlement,  from  1795,  when  the  last  tenant  for 
life  died,  up  to  Michaelmas,  1805 ;  the  rack  rent  value  of  the 
premises  being  901.  a  year.  This  ejectment  was  brought  in 
1806,  and  the  demise  laid  after  the  last  receipt  of  rent,  but  before 
the  ejectment  brought :  but  no  notice  to  quit  of  any  kind  had 
been  given.  Wherefore  it  was  *objected  at  the  trial,  that  the  ^  *262  -• 
receipt  of  this  ancient  reserved  rent  by  the  tenant  in  tail  was  a 
recognition  of  the  defendant's  holding  under  a  tenancy  of  some 
sort ;  if  not  as  tenant  from  year  to  year,  at  least  as  tenant  at 
will;  and  that  the  tenancy  could  not  be  determined,  so  as  to 
make  the  defendant  a  trespasser  at  the  time  of  the  ejectment 
brought,  without  notice.  And  the  defendant's  counsel  put  his 
case  to  the  jury  on  that  ground.  And  Batlsy,  J.  before  whom 
the  cause  was  tried  at  the  last  assizes  at  Bodmin,  left  the  question 
to  the  jury,  whether  by  this  receipt  of  the  old  rent  the  lessor  did 
not  agree  that  the  defendant  should  continue  in  possession  until 
he  received  some  notice  to  quit,  so  as  to  legalise  his  possession 
in  the  mean  time,  and  prevent  his  being  treated  as  a  trespasser 

t  Beferred    to   in    judgment   of      282. — B.  C. 
Bramwell,  L.  J.  in  Smith  v.  WicUake         \  P.  258,  ante  (10  East,  158). 
(1877)  3  C.  P.  D.  10,  15,  47  L.  J.  Ch. 
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Denn  dem. 

Bbuxe 

v. 

Bawlins. 


[ 


*2C3  ] 


at  the  time  of  the  ejectment  brought:  the  learned  Judge  observ- 
ing that  the  demise  was  laid  on  the  1st  of  January,  1806,  which 
was  before  the  delivery  of  the  declaration ;  in  answer  to  an  argu- 
ment urged  by  the  counsel  for  the  lessor  of  the  plaintiff,  that 
taking  the  defendant  to  be  a  tenant  at  will,  (which  he  had 
denied ;  contending  that  there  was  no  tenancy  at  all  subsisting 
between  these  parties;)  the  bringing  of  the  ejectment  was  a 
determination  of  that  will.  And  the  jury  having  found  for  the 
defendant, 

Lens,  Serjt.  now  moved  for  a  new  trial  on  the  ground  that 
there  was  no  evidence  to  be  left  to  the  jury  of  any  tenancy  at  all 
subsisting  which  it  required  any  notice  to  determine  before  the 
bringing  of  the  ejectment ;  the  receipt  of  the  old  conventionary 
rent  of  11. 18s.  6d.  being  clearly  referable  to  the  void  lease  under 
the  power,  which  had  been  determined  not  to  be  binding  on  the 
tenant  in  tail ;  and  the  great  disparity  between  that  and  the  fair 
rack  *rent  of  30Z.  furnishing  no  ground  for  presuming  a  contract 
of  any  kind  between  the  parties  for  the  defendant  to  hold  as 
tenant  on  the  terms  of  the  void  lease.  And  he  referred  to  the 
case  of  Right  v.  Bawden\  as  in  point ;  the  only  difference  being 
that  that  was  a  case  of  copyhold,  but  the  principle  was  the 
same.  He  further  urged  the  difficulty,  that  if  the  receipt  of 
the  old  rent  were  to  be  considered  as  any  evidence  of  a  con- 
tract that  the  defendant  should  hold  as  a  tenant  at  all,  as 
the  doctrine  of  modern  times  had  been,  that  what  was  formerly 
a  tenancy  at  will  was  now  to  be  considered  as  a  tenancy  from 
year  to  year,  it  might  be  contended  that  he  was  entitled  to  the 
regular  notice  to  quit:  but  the  Court  having  decided  against 
that  in  the  late  case,  it  seemed  to  follow  that  no  notice  was 
necessary;  because  the  relation  of  landlord  and  tenant  did 
not  in  fact  subsist,  and  could  not  be  implied  from  this  evi- 
dence from  the  manifest  improbability  of  any  contract  upon 
such  terms. 

Le  Blanc,  J.  asked  from  what  time  before  the  ejectment 
brought  it  could  be  said  that  the  defendant  became  a  trespasser  ? 
And  Bayley,  J.  having  stated  as  before  mentioned  the  manner  in 

t  3  East,  260. 


VOL,  X.] 


1808.    K.  B.    10  EAST,  268. 


289 


which  the  question  had  been  left  to  the  jury ;  the  Coukt  after 
some  hesitation  granted  a  rule  to  shew  cause,  &c.  But,  on  a 
subsequent  day  in  the  Term,  Dampier,  who  was  also  of  counsel 
for  the  plaintiff,  informed  the  Court  that  Mr.  Serjt.  Lens  and 
himself  had  considered  more  fully  of  the  question,  and  were 
satisfied  that  they  could  not  support  the  rule,  and  therefore 
moved  that  it  might  be  discharged ;  which  was  ordered  accord- 
ingly. 


Denn  dem. 
Bbune 

Rawlins. 


LOKD  VISCOUNT  GALLWAY  v.   MATHEW  and 

SMITHSON. 

(10  East,  264—266.) 

The  authority  of  one  partner  to  bind  another  by  signing  bills  of 
exchange  and  promissory  notes  in  their  joint  names  is  only  an  implied 
authority,  and  may  be  rebutted  by  express  previous  notice  to  the  party 
taking  such  security  from  one  of  them,  that  the  other  would  not  be 
liable  for  it.  And  this,  though  it  were  represented  to  the  holder  by  the 
partner  signing  such  security,  that  the  money  advanced  on  it  was  raised 
for  the  purpose  of  being  applied  to  the  payment  of  partnership  debts ; 
and  though  the  greater  part  of  it  were  in  fact  so  applied.  Nor  can  the 
holder  recover  against  the  other  partner  the  amount  of  the  sum  so 
applied  to  the  payment  of  the  partnership  debts  against  such  notice. 

The  plaintiff  declared  on  a  promissory  note  made  by  the  defen- 
dants and  one  Whitehouse  deceased  on  the  16th  of  December, 
1805,  payable  sixty  days  after  date  to  the  plaintiff,  or  order,  for 
200/.  value  received ;  and  also  on  the  common  money  counts. 
It  appeared  at  the  trial  before  Lord  Ellenborough  at  Westminster 
that  the  defendants  and  Whitehouse  were  partners  in  a  brewery ; 
and  on  the  16th  of  December,  1805,  Mathew  wrote  to  the  plain- 
tiff, alleging  the  misconduct  of  his  partner  Smithson,  in  conse- 
quence of  which  the  creditors  of  the  partnership  had  insisted  on 
the  payment  of  their  demands ;  that  there  was  a  certain  sum  to 
pay  to  the  excise  in  a  few  days,  and  no  resource  but  to  apply  to 
friends,  and  therefore  requesting  of  the  plaintiff  to  lend  him  his 
acceptance  for  200Z.  at  two  months,  for  which  he  would  send  him 
the  promissory  note  of  the  firm  payable  four  days  before  the 
plaintiff's  acceptance  became  due.  In  consequence  of  this  the 
plaintiff  agreed  to  lend  his  acceptance,  and  Mathew  drew  the 


1808. 
Koru  9. 

[264] 
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Lord  vis-    note  in  question,  which  was  signed  by  him  for  himself  and  his 

COUNT 

Gall  way  partners,  t  Mathew  immediately  procured  the  plaintiffs  accept- 
Mathew  and  ance  *°  ^e  discounted,  and  applied  180/.  of  the  money  to  the  pay- 

smithson.  xnent  of  the  partnership  debts,  reserving  the  rest  for  himself. 
But  the  note  in  question  not  being  paid  when  demanded  of  the 
defendants,  the  plaintiff,  after  renewing  his  acceptance  to  the 
holder,  was  ultimately  obliged  to  pay  it  after  Whitehouse's  death. 
And  now  Mathew  having  let  judgment  go  by  default,  Smithson 
[  *265  ]  defended  the  action  on  the  ground  that  the  plaintiff,  before  *he 
took  the  note  in  question,  had  notice  of  an  advertisement  then 
recently  published  in  a  newspaper  by  Smithson,  wherein  he 
warned  all  persons  not  to  give  credit  to  the  defendant  Mathew  on 
his  (Smithson's)  account,  and  that  he  would  no  longer  be  liable 
for  drafts  drawn  by  the  other  partners  on  the  partnership 
account.  This  fact  being  proved,  Lord  Ellbnbobough,  Ch.  J. 
held  that  the  plaintiff  could  not  recover  upon  the  count  for 
money  paid  to  the  use  of  the  three  partners ;  the  payment  not 
having  been  in  fact  made  till  after  the  death  of  Whitehouse :  nor 
upon  the  count  on  the  promissory  note,  which  the  plaintiff  had 
been  previously  warned  by  the  defendant  Smithson  that  Mathew 
had  no  authority  from  him  to  draw  on  their  joint  account :  and 
therefore  directed  a  nonsuit,  which 

Topping  now  moved  to  set  aside  on  the  last-mentioned 
ground ;  contending  that  one  partner  had  authority  by  law  to 
pledge  the  credit  of  his  copartners  with  his  own,  on  the  partner- 
ship account ;  and  that  the  plaintiff  had  advanced  the  money  on 
their  joint  account,  to  which  it  had  afterwards  been  for  the  most 
part  applied.  And  that  the  declaration  of  the  defendant 
Smithson,  that  he  would  not  be  liable  for  the  contracts  of  his 
partners  on  their  joint  account,  could  not  get  rid  of  his  legal 
responsibility.  And  that  at  all  events,  as  the  plaintiffs  accept- 
ance was  discounted,  and  1802.  of  it  immediately  applied  to 
the  partnership  account,  the  partners  were  answerable  for 
that. 

t  Lord  Ellenborotxgh  had  in  the  made  in  this  manner  was  sufficient 
case,  as  reported  at  Nisi  Prius  on  the  face  of  it  to  bind  the  whole 
(1  Camp.  403),  held  that  the  note      firm.— K.  C. 
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Le  Blanc,  J. :  Lobd  Vis- 

count 
Can  an  assumpsit  be  raised  by  one  man's  discharging  the  debt     Gallway 

Vm 

of  another  who  desires  him  not  to  do  it  upon  his  credit  ?  mathbw  and 

SMITH80N. 

Lobd  Ellenborough,  Ch.  J. :  [  266  ] 

The  general  authority  of  one  partner  to  draw  bills  or  promissory 
notes  to  charge  another  is  only  an  implied  authority :  and  that 
implication  was  rebutted  in  this  instance  by  the  notice  given  by 
Smithson,  who  is  now  sought  to  be  charged,  which  reached  the 
plaintiff,  warning  him  that  Mathew  had  no  such  authority.  It  is 
not  essential  to  a  partnership  that  one  partner  should  have 
power  to  draw  bills  and  notes  in  the  partnership  firm  to  charge 
the  others :  they  may  stipulate  between  themselves  that  it  shall 
not  be  done ;  and  if  a  third  person,  having  notice  of  this,  will 
take  such  a  security  from  one  of  the  partners,  he  shall  not  sue 
the  others  upon  it,  in  breach  of  such  stipulation,  nor  in  defiance 
of  a  notice  previously  given  to  him  by  one  of  them,  that  he  will 
not  be  liable  for  any  bill  or  note  signed  by  the  others. 

Per  Curiam  :  Rule  refused. 


SIR  WILLIAM  CURTIS  and  Others  v.  DANIEL.        isos. 

(10  East,  273—277.)  Xov' l0' 

Though  the  lord  of  a  manor  in  Cornwall  may  by  conveyance  and  acts  r  273  1 
of  ownership  establish  his  right  to  all  tin  mines  within  the  manor,  as 
well  under  the  freehold  tenements  as  under  customary  tenements,  and 
the  wastes ;  yet  consistently  therewith,  the  tenants  of  certain  tenements 
in  a  vill  within  the  manor,  some  of  them  freehold  and  some  customary, 
may  by  acts  of  ownership  for  more  than  twenty  years  past  establish 
their  right  to  copper  mines,  as  well  under  the  waste  and  customary 
lands,  as  under  the  freehold  lands,  within  the  vill. 

In  trover  for  copper  ore  raised  from  mines  upon  Towan,  in  the 
parish  of  St.  Agnes  in  Cornwall,  the  plaintiffs  claimed  on  the  part 
of  Mr.  Donythorne,  the  lord  of  the  manor  of  Tywarnehaile  Tyas, 
within  which  manor  Towan  lay,  though  detached  from  the  body 
of  the  manor  :  and  it  appeared  that,  besides  the  manor,  the  lord 
had  title  to  the  toll  of  tin ;  t  and  that  he  and  those  under  whom 

t  A  similar  right  is  referred  to  in      c.  83,  which  confirms  awards  made 
section  2  of  the  Act  11  &  12  Yict.      under  the  Act  7  &  8  Vict.  c.  105, 

u  2 
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Curtis,      he  claimed  had  always  in  fact  received  tin  dues  from  mines 

13  ART 

«,.  "  within  Towan,  as  well  under  the  freehold  as  under  the  customary 
Daniel.  ian(js  there,  and  also  under  the  wastrell  or  common  called  Towan 
Common ;  but  no  other  acts  of  ownership  had  been  exercised 
over  Towan  soil  by  the  lord  of  the  manor.  The  defendant 
claimed  by  lease  under  the  respective  owners  of  six  ancient  tene- 
ments in  Towan  vill,  five  of  which  were  freehold,  and  the  sixth 
was  a  customary  freehold  tenement,  held  according  to  the  custom 
of  the  manor,  but  not  at  the  will  of  the  lord.  And  on  their  part 
it  was  proved  that  for  between  20  and  30  years  they  had  made 
sets  of  the  copper  mines,  as  well  under  the  customary  lands  and 
under  the  wastrell  as  under  the  freehold  lands ;  and  that  these 
[•274]  mines  had  been  worked  *to  a  considerable  extent,  and  in  a 
manner  which  was  notorious  to  the  whole  neighbourhood,  to  the 
plaintiffs'  agents,  and  to  the  former  proprietors  of  the  plaintiffs' 
estate.  That  dues  to  the  amount  of  above  700/.  for  copper  ore 
raised  under  the  freehold  and  customary  lands,  and  as  much 
more  for  dues  raised  under  the  wastrell,  had  from  time  to  time 
been  paid  to  the  tenants,  and  that  the  value  of  the  ore  raised  was 
ten  times  the  amount  of  the  dues.  It  was  also  shewn  that  stone 
had  been  twice  taken  out  of  a  quarry  on  the  wastrell,  which  was 
applied  to  the  repairs  of  buildings  on  the  customary  tenement ; 
and  in  other  instances  earth  had  been  taken  by  the  tenants  of 
some  of  the  six  ancient  tenements  from  the  wastrell  for  building 
a  wall  and  for  making  manure ;  and  all  the  six  tenants  exclu- 
sively stocked  Towan  common.  It  also  appeared  that  the  plain- 
tiffs and  the  former  lords  of  the  manor  had  an  agent,  who 
annually  collected  their  tin  dues  ;  and  that  the  former  lord  used 
to  be  in  the  parish  about  a  month  every  year.  At  the  trial  at 
the  last  assizes  at  Bodmin,  it  was  at  first  insisted,  on  the  part  of 
the  plaintiffs,  that  as  the  lord  of  the  manor  had  always  received 
tin  dues  for  the  tin  mines  under  Towan,  he  was  also  entitled  to 
the  copper  mines,  even  under  the  freehold  tenements  :  but  this 
claim  was  finally  abandoned.     And  it  was  contended,  2ndly,  that 

relating  to  the  Duchy  of  Cornwall,  whether  there  is  not  some  confusion 

By  this  section  it  appears  there  are  between  them  in  the  text  of  this 

two  separate  manors  of  Tywarnehaile  report  ?     But  this  does  not  affect 

and    Tywarnehaile     Tya$.    Quaere,  any  principle  of  the  decision. — B.  C. 
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at  any  rate  he  was  entitled  to  the  copper  under  the  customary 
tenement,  the  freehold  of  the  soil  being  in  him.  And,  Srdly, 
a  fortiori,  he  was  entitled  to  the  copper  under  the  wastrell :  and 
he  claimed  not  merely  the  dues,  but  all  the  copper  raised.  But 
BayLlBY,  J.  held,  first,  that  the  presumption  of  law  was  that  all 
mines  under  freehold  belonged  to  the  freeholder,  though  in 
Cornwall  it  might  be  otherwise  as  to  tin  mines,  which  were 
governed  by  peculiar  laws  and  customs.  Secondly,  *that  as  to 
the  customary  lands,  the  right  to  the  copper  mines  might  be 
granted  to  the  tenant,  and  it  was  to  be  collected  from  acts  of 
ownership  exercised  by  him  whether  it  was  or  not.  Thirdly, 
that  though  the  general  presumption  of  law  was  that  the  soil  of 
the  waste  was  in  the  lord  of  the  manor,  yet  it  might  be  shewn  by 
evidence  of  acts  of  ownership  to  be  in  the  tenants  of  the  six  tene- 
ments. That  it  appeared  by  admissions  entered  into  between  the 
parties  before  the  trial  that  the  tenants  of  these  six  tenements 
meant  to  claim  the  wastrell  as  their  property,  so  that  the  lord 
was  apprised  of  the  necessity  of  proving  acts  of  ownership 
therein  on  his  part ;  but  that  all  the  acts  of  ownership  over  the 
wastrell  and  the  customary  lands,  as  well  as  over  the  freehold 
lands,  except  in  respect  of  the  tin  mines,  which  was  governed  by 
a  peculiar  law  and  custom,  had  been  exercised  by  the  freehold 
and  customary  tenants,  who  had  for  between  20  and  30  years 
past  received  dues  of  copper  to  a  very  considerable  amount 
openly  from  time  to  time  in  the  face  of  the  lord  of  the  manor  or 
his  agents,  while  he  had  only  received  his  tin  dues.  And  upon 
this  weight  of  evidence  the  learned  Judge  left  it  to  the  jury  to 
find  for  the  defendant ;  which  they  did. 


Curtis, 
Babt. 

Daniel. 


[  *275  ] 


Moore  now  moved  for  a  new  trial,  and  contended  that  the 
evidence  given  on  the  part  of  the  defendant  did  not  warrant  the 
verdict  of  the  jury  with  respect  to  the  copper  raised  under  the 
customary  lands  and  under  the  wastrell,  (the  claim  as  to  the 
copper  raised  under  the  freehold  being  abandoned)  against  the 
general  presumption  of  law  in  favour  of  the  lord's  claim  to  mines 
under  the  customary  lands  and  the  wastes  within  the  manor,  forti- 
fied as  it  was  in  this  case  by  the  undisputed  right  of  the  lord  to 
the  tin  *mines  under  all  the  lands  of  the  manor,  which  was  deci- 
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ClTBTIS, 
BABT. 

r. 
Daniel. 


sive  to  shew  that  he  was  entitled  to  all  other  minerals  in  the  soil 
of  which  the  freehold  must  be  taken  to  be  in  him.  And  he  relied 
upon  the  case  of  The  Bishop  of  Winchester  v.  Knight, \  where  the 
freehold  of  the  soil  of  a  customary  tenement,  though  not  held  ad 
voluntatem  domini,  but  only  secundum  consuetudinem  manerii,  was 
adjudged  to  be  in  the  lord,  and  that  he  was  entitled  to  copper  ore 
raised  by  the  then  tenant  and  his  ancestor  out  of  a  new  mine. 


(Lord  Ellenborough,  Ch.  J.:   The  tenants  here  claim  the 
whole  soil.) 

It  is  said  at  the  conclusion  of  that  report  that  there  never  having 
been  any  mine  of  copper  before  discovered  in  the  manor,  the 
jury  could  not  find  that  the  customary  tenant  might  by  custom 
dig  and  open  new  copper  mines.  That  here  the  taking  of  copper 
dues  by  the  tenants  was  not  proved  many  years  back ;  and  it  was 
notorious  that  no  copper  mines  had  been  opened  in  Cornwall  till 
within  the  last  century.  That  with  respect  to  the  waste,  neither 
the  depasturing  by  the  cattle  of  the  tenants,  nor  the  few  instances 
of  taking  earth  for  manure,  and  stone  for  building  for  the  use  of 
the  customary  tenant,  shewed  any  right  to  mines  under  the  soil ; 
while  the  lord  of  the  manor  had  at  all  times  past  taken  tin,  which 
was  evidence  of  his  right  to  all  other  minerals ;  and  it  was  not 
till  of  late  years  that  the  quantity  of  copper  raised  was  consider- 
able enough  to  draw  attention  to  it. 


Bayley,  J.  recapitulated  the  leading  facts  given  in  evidence 
with  respect  to  the  acts  of  ownership  by  the  tenants,  in  taking 
copper  for  between  20  and  80  years  past,  continually  from  time  to 
time  to  a  very  considerable  amount ;  not  less  than  7000Z.  worth 
[*277]  of  copper  having  *been  shewn  to  be  raised  during  this  period 
from  the  wastrell ;  and  this  in  the  face  of  the  lord,  who  used  to 
be  in  the  parish  every  year,  and  had  agents  on  the  spot,  and  who 
must  have  known  it.  And  he  stated  that  he  had  left  it  to  the 
jury  to  determine  whether  from  these  acts  of  ownership  in  work- 
ing the  mines,  which  were  by  far  the  most  valuable  part  of  the 
wastrell,  the  property  was  in  the  tenants  or  in  the  lord  of  the 

tlP.  Wms.  406. 


VOL.  X.l 


1808.    K.  B.    10  EAST,  277. 


295 


manor,  who  had  exercised  no  act  of  ownership  there,  except  that 
of  taking  tin,  which  was  under  a  particular  title  and  custom. 

Lord  Ellenborough,  Ch.  J. : 

Why  may  there  not  be  two  customs,  one  for  the  lord  of  the 
manor  to  have  the  tin,  and  another  for  these  tenants  to  have  the 
copper  under  their  estates,  and  the  waste  in  question?  The 
usage  which  establishes  the  right  of  the  lord  to  have  the  one, 
will  also  establish  the  right  of  the  tenants  to  have  the  other. 
And  here  has  been  an  adverse  possession  of  the  copper  mines  by 
these  tenants  for  above  twenty  years  past.  Besides,  if  the  lord 
of  the  manor  thinks  he  can  establish  his  right  to  the  copper  by 
further  evidence  upon  another  trial,  there  is  nothing  in  this 
verdict  to  conclude  him.     The  case  was  properly  left  to  the  jury. 


Per  Curiam  : 


Rule  refused. 


Curtis, 
Bart. 

e. 
Daniel. 


DOE,  on  the  Demise  of  LAWTON,  v.  RADCLIFFE. 

(10  East,  278—279.  ) 

A  lease,  at  43/.  a- year,  granted  under  a  power  directing  the  best  rent 
to  be  reserved,  cannot  be  impeached  merely  by  shewing  that  the  lessor 
rejected  at  the  time  two  specific  offers,  one  of  50/.  and  another  from  50/. 
to  60/.  from  other  tenants;  though  the  responsibility  of  such  other 
tenants  could  not  be  disproved :  for  in  the  exercise  of  such  a  power, 
where  fairly  intended,  and  no  fine  or  other  collateral  consideration  is 
received,  or  injurious  partiality  plainly  manifested  by  the  lessor,  all 
other  requisites  of  a  good  tenant  are  to  be  regarded  as  well  as  the  mere 
amount  of  the  rent  offered ;  unless  something  extravagantly  wrong  in 
the  bargain  for  rent  be  shewn.  Semble  that  the  best  rent  means  the 
best  rack  rent  that  can  reasonably  be  required  by  a  landlord,  taking 
all  the  requisites  of  a  good  tenant  for  the  permanent  benefit  of  the 
estate  into  the  account. 

The  defendant  claimed  under  a  lease  made  in  1799  by  the  last 
tenant  for  life  of  the  estate  under  a  power  to  lease  for  the  best 
rent ;  and  the  remainder-man  now  endeavoured  to  impeach  the 
lease,  which  had  been  granted  at  a  bond  fide  rack  rent  of  48Z. 
a-year,  by  evidence  that  the  last  tenant  for  life  before  he  leased 
had  two  offers  from  other  tenants,  one  at  50Z.,  and  the  other  at 
near  60Z.  a-year,  against  whose  responsibility  nothing  appeared. 
But  there  was  contradictory  evidence  of  opinion  as  to  the  value, 
whether  43/.  a-year  were  not  a  fair  rent  at  the  time:  and 


1808. 
Nov.  11. 

[278  J 
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Doe  dem.     Lawrence,  J.  before  whom  the  cause  was  tried  at  Stafford,  left 
„.  the  question  to  the  jury  under  all  the  circumstances,  who  found 

Radclifpe.   a  verdict  for  the  defendant. 

Abbott  now  moved  for  a  new  trial,  on  the  ground  that  this 
was  a  verdict  against  the  evidence ;  the  fact  not  being  contro- 
verted, that  the  late  tenant  for  life  received  the  two  specific 
offers  of  a  higher  rent  at  the  time  of  the  lease  granted  from 
responsible  tenants. 

The  Court,  however,  refused  the  rule ;  there  being  no  pre- 
tence to  impeach  the  lease  on  the  ground  that  the  letting  at  43/. 
a-year  was  not  done  bond  fide  by  the  tenant  for  life  at  the  time ; 
he  not  having  taken  any  fine  or  other  consideration  for  the  lease, 
and  having  a  manifest  interest  to  get  the  best  rent,  which  under 
[  *279  ]  all  the  circumstances,  *and  due  consideration  had  of  the  ability 
and  good  management  of  the  tenant,  could  reasonably  be  ob- 
tained. And  they  said  that  where  the  transaction  was  fair,  and 
no  fine  or  other  collateral  consideration  was  taken  by  the  tenant 
for  life  leasing  under  the  power,  or  injurious  partiality  manifestly 
shewn  by  him  in  favour  of  the  particular  lessee,  there  ought  to 
be  something  extravagantly  wrong  in  the  bargain  in  order  to  set 
it  aside  on  this  ground  ;  for  in  the  choice  of  a  tenant  there  were 
many  things  to  be  regarded  besides  the  mere  amount  of  the  rent 

offered. 

Rule  refused. 


1808.  SPLIDT  and   Others,   Assignees  of  HOLMES,  a 

—  Bankrupt,   v.   BOWLES  and   Others. 

[  279  ]  (10  East,  279—282.) 

A  covenant  in  a  charter-party  of  affreightment,  to  pay  freight  to  the 
owner  for  the  hire  of  the  vessel,  is  not  transferred  to  the  vendee  by  a 
bill  of  sale  of  the  ship,  made  during  the  voyage :  and  such  owner  after- 
wards becoming  bankrupt,  his  assignees,  and  not  the  vendee  of  the 
ship,  have  the  legal  right  to  receive  the  freight  and  demurrage  due  from 
the  freighter  upon  the  charter-party. 

By  a  charter-party  of  affreightment,  made  on  the   11th  of 
February,  1801,  Holmes  of  London,  the  then  owner  of  the  brig 
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Eliza,  then  on  a  voyage  from  Newcastle  to  London,  let  her  to  Splidt 
freight  to  Faulder  of  London,  upon  a  voyage  to  Port  Mahon  in  Bowles. 
Minorca,  with  a  cargo  of  coals :  and  Faulder  covenanted  with  the 
owner,  upon  condition  of  his  fulfilling  all  his  covenants,  to  pay 
freight  to  the  owner  or  his  order  at  the  rate  of  512.  5*.  per  keel 
of  15  British  chaldrons  in  London,  by  good  bills  at  60  days  from 
the  receipt  of  the  certificate  of  delivery,  with  demurrage  at  the 
rate  of  51.  per  day.  Soon  after  the  execution  of  the  charter- 
party  the  brig  arrived  from  Newcastle  at  London,  and  in  April, 
1801,  sailed  from  thence  to  Portsmouth,  where  she  lay  waiting 
for  convoy  till  August  following,  when  she  proceeded  on  her 
voyage,  and  arrived  at  Port  Mahon  on  the  24th  of  October,  1801, 
and  there  *delivered  her  cargo  ;  and  in  March,  1802,  the  certifi-  [  *280 1 
cate  of  delivery  was  received  by  Faulder  in  London  ;  and  there 
is  due  from  him  for  freight  932Z.  5*.  and  95/.  for  demurrage. 
Holmes,  being  considerably  indebted  to  the  defendants,  in  April, 
1801,  deposited  with  them,  by  way  of  security,  the  bills  of  sale  of 
the  brig  Eliza,  and  three  other  vessels;  and  on  the  14th  of 
September,  1801,  the  debt  due  from  him  to  the  defendants, 
amounting  to  2,7601.,  Holmes  executed  an  absolute  bill  of  sale  to 
them  of  15-16ths  of  the  said  brig ;  which  being  then  at  sea,  all 
the  requisites  for  transferring  the  property  in  her  from  Holmes 
to  them  were  duly  complied  with,  except  the  indorsement  on  the 
certificate  of  registry  required  by  the  stat.  84  Geo.  III.  c.  68, 
88. 15  and  16,  which  was  signed  by  one  of  the  defendants,  by  virtue 
of  a  power  of  attorney  from  Holmes,  on  the  14th  of  March,  1808, 
being  within  ten  days  after  the  return  of  the  brig  to  London, 
which  was  on  the  6th  of  the  same  month :  but  the  ship  being, 
on  the  said  14th  of  September,  upon  her  voyage  to  Port  Mahon, 
every  thing  remained  in  the  same  state  with  respect  to  apparent 
ownership ;  and  the  defendants  did  not  take  actual  possession 
until  her  return  to  the  port  of  London.  The  said  bill  of  sale  of 
the  brig  was  made  of  15-16th  parts  only,  because  she  was  then 
at  sea,  and  to  prevent  the  necessity  of  a  new  register.  On  the 
same  14th  of  September,  1801,  Holmes  by  indenture  assigned  to 
the  defendants  the  policy  of  insurance  made  by  him  on  the  brig ; 
and  it  was  by  the  indenture  agreed  that  such  assignment,  and 
also  the  bill  of  sale  of  the  Eliza,  were  made  for  the  purpose  of 
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Splidt  securing  to  the  defendants  the  payment  of  the  said  debt 
Bowles,  of  2,760/.  and  interest.  And  Holmes  thereby  covenanted 
that  in  case  of  default  of  payment  according  to  the  cove- 
[  *28i  ]  nants  therein  *mentioned,  (which  default  did  take  place),  the 
defendants  might  sell  the  said  brig  or  shares  absolutely,  and  also 
the  said  policy  of  assurance,  and  convey  or  assign  the  same  to 
the  purchaser,  and  receive  the  purchase-money,  and  apply  the 
same  to  the  liquidation  of  their  debt  and  interest,  and  of  all 
charges,  &c. ;  rendering  the  overplus,  if  any,  to  Holmes.  On 
the  21st  of  November,  1801,  a  commission  of  bankrupt  issued 
against  Holmes,  who  was  declared  a  bankrupt,  and  the  plaintiffs 
were  chosen  his  assignees.  After  the  arrival  of  the  brig  Eliza  the 
defendants  paid  several  sums  for  wages  due  to  the  seamen,  who 
had  threatened  to  proceed  against  the  brig,  and  the  said  debt  of 
2,760/.  still  remains  due.  This  case  came  on  before  the  Master 
of  the  Bolls  upon  a  bill  of  interpleader  filed  by  Faulder,  the 
freighter ;  when  his  Honour  directed  these  facts  to  be  stated  for 
the  opinion  of  this  Court,  upon  the  question ;  Whether  the 
defendants  or  the  assignees  of  Holmes  were  entitled  at  law  to 
15-16ths  of  the  said  freight  and  demurrage  ?  And  the  case  stood 
for  argument  in  the  paper  of  this  day,  when  Lawes  was  to  have 
argued  for  the  plaintiffs,  and  Parnther  for  the  defendants  :  but 
when  it  was  called  on, 

Lord  Ellenbobough,  Gh.  J.  said,  that  if  the  rights  of  the  parties 
to  receive  the  freight  were  to  be  considered  with  respect  to  the 
charter-party  which  was  stated  in  the  case,  no  question  could  be 
made  at  law  but  that  the  assignees  of  the  bankrupt  were  entitled 
to  receive  it  from  Faulder.  For  the  charter-party  was  a  mere 
personal  contract  for  the  payment  of  the  freight  by  Faulder  to 
the  bankrupt,  and  could  not  be  assigned  to  the  vendees  by  the 
transfer  of  property  in  the  ship.  The  question  sent  to  us  to  re- 
[  *282  ]  solve  is,  who  has  the  title  at  law  to  the  freight  and  *demurrage, 
which  are  covenanted  to  be  paid  by  the  charter-party ;  and  at 
law  we  cannot  say  that  the  covenant  is  transferred  to  the 
assignees  of  the  ship  by  the  assignment  of  the  property  in  the 
ship,  in  the  same  manner  as  certain  covenants  are  said  to  run 
with  land.    We  must  therefore  certify  that  the  assignees  of  the 
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bankrupt  tinder  the  bankrupt  laws,  and  not  the  assignees  of  the 
ship  by  the  bankrupt's  own  conveyance,  are  entitled  to  the 
freight  and  demurrage  under  the  charter  party,  t 


Splidt 

V. 

Bowles. 


THE  KING  v.  THE  INHABITANTS  op  BRAMPTON. 

(10  East,  282—291.) 

Evidence  that  British  subjects  in  a  foreign  country,  being  desirous  of 
intermarrying,  went  to  a  chapel  for  that  purpose,  where  a  service  in 
the  language  of  the  country  was  read  by  a  person  habited  like  a  priest, 
and  interpreted  into  English  by  the  officiating  clerk ;  which  service  the 
parties  understood  to  be  the  marriage  service  of  the  church  of  England, 
and  they  received  a  certificate  of  the  marriage,  which  was  afterwards 
lost,  is  sufficient  whereon  to  found  a  presumption  (nothing  appearing  to 
the  contrary)  that  the  marriage  was  duly  celebrated  according  to  the 
law  of  that  country,  particularly  after  eleven  years  cohabitation  as  man 
and  wife,  till  the  period  of  the  husband's  death. 

And  such  British  subjects  being  attached  at  the  time  to  the  British  army 
on  service  in  such  foreign  country,  and  having  military  possession  of  the 
place,  it  seems  that  such  marriage  solemnized  by  a  priest  in  holy  orders 
(of  which  this  would  be  reasonable  evidence),  would  be  a  good  marriage 
by  the  law  of  England,  as  a  marriage  contract  per  verba  de  prcesenti 
before  the  Marriage  Act ;  marriages  beyond  sea  being  excepted  out  of 
that  Act.  And  it  would  make  no  difference  if  solemnized  by  a  Roman 
Catholic  priest. 

Lydia,  the  widow  of  Edmund  Hudson,  deceased,  and  their 
children,  were  removed  by  an  order  of  justices  from  Brampton  in 
Norfolk,  to  St.  Edmund  in  Norwich ;  which  order  was  quashed 
by  the  Sessions  on  appeal,  subject  to  the  opinion  of  this  Court  on 
the  following  case. 

Lydia  the  pauper,  in  1795,  accompanied  her  then  husband,  a 
serjeant  of  dragoons  in  the  British  army,  to  St.  Domingo,  where 
he  died.  After  his  death,  in  1796,  at  Cape  St.  Nicola  Mole,  in 
the  said  island,  she  became  acquainted  with  Edmund  Hudson,  a 
serjeant  in  the  26th  light  dragoons,  then  serving  there :  and  both 
parties  wishing  to  *marry  each  other  went  to  a  chapel  in  the 
town  of  Cape  St.  Nicola  Mole  in  order  to  be  married;  and  there 
a  service  was  read  in  the  French  language  by  a  person  dressed 
like  a  priest,  and  interpreted  into  the  English  language  by  a 

t  Vide  Chinnery  v.  Blackburne,  B.  B.  E.  24  Geo.  III.,  2  B.  B.  731  (1  H. 
Blac.  117,  «.). 
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The  Kino  person  officiating  as  clerk.  The  pauper  Lydia  did  not  under- 
The  Inhabi-  stand  the  French  language,  but  by  the  interpreter  she  understood 
Brampton.  **  was  *^e  niarriage  service  of  the  Established  Church  of  England 
read  in  French.  She  did  not  know  that  the  person  officiating 
was  a  priest.  She  received  a  certificate  of  marriage,  which  she 
has  lost.  There  was  no  chaplain  at  that  time  with  the  British 
forces  in  St.  Domingo.  No  evidence  was  given  of  the  laws  or 
usage  respecting  the  marriage  ritual  in  that  island.  The  said 
Edmund  and  Lydia  lived  together  as  man  and  wife  till  May, 
1807,  when  he  died ;  being  at  the  time  of  his  death  a  settled 
inhabitant  of  St.  Edmund,  Norwich.  In  January,  1808,  the 
widow  was  removed. 

Wilson  and  Alderson,  in  support  of  the  order  of  Sessions, 
after  observing  that  the  cohabitation  of  Edmund  and  Lydia 
Hudson  stated  in  the  case,  being  referable  to  a  marriage  in  fact 
there  stated,  must  depend,  as  to  its  legality,  upon  the  validity  of 
that  marriage,  contended  that  the  marriage  was  invalid.  1st, 
The  marriage  cannot  be  supported  by  the  local  law  of  St.  Domingo, 
because  no  evidence  was  given  of  that  law,  by  which  only  it  can 
be  ascertained  to  have  been  legal  there ;  as  was  held  by  Lord 
Kenyon  in  Garter  v.  Lady  Lanesborough^  upon  a  similar  question 
of  divorce.  And  as  far  as  any  fact  can  be  nbticed  out  of  the 
case,  it  is  notorious  that  the  established  religion  of  that  country 
[  *284  ]  is  the  Roman  Catholic ;  *and  the  evidence,  as  far  as  it  goes, 
negatives  that  it  was  by  that  ritual.  2ndly,  It  is  not  a  good 
marriage  by  the  law  of  England :  for  though  marriages  beyond 
the  seas  are  excepted  out  of  the  prohibition  of  the  Marriage  Act,  J: 
yet,  as  before  that  Act  in  England,  they  must  be  celebrated  by  a 
person  in  holy  orders ;  and  therefore  in  Hay  don  v.  Gould ,% 
where  the  parties  were  Sabbatarians,  and  the  ceremony  was  per- 
formed according  to  the  rites  of  their  sect,  and  they  had  lived 
together  for  seven  years  as  man  and  wife,  till  the  death  of 
the  latter;  yet  the  officiating  minister  being  a  mere  layman, 
the  Ecclesiastical  Court  repealed  the  letters  of  administration 
which  had  been  granted  to  the  husband ;  and  the  delegates,  on 

t  3  B.  E.  647   (1  Peake's  N.  P.         %  26  Geo.  II.  c.  33,  8.  18. 
Cas.  25).  §  Salk.  119. 


TANTS  OF 

Brampton. 
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appeal,  affirmed  the  sentence.     In  Mr.  Fielding9 8  case,t  the     The  King 
marriage  was  celebrated  in  his  own  lodgings    by  a  Roman  the  Inhabi. 
Catholic  priest  belonging  to  the  suit  of  the  Imperial  Envoy  :  but 
here  there  is  no  proof  that  the  person  who  officiated  was  a 
priest ;  it  only  appears  that  he  was  habited  like  one. 

(Lord  Ellenborough,  Ch.  J. :  A  Soman  Catholic  priest  is  so 
far  acknowledged  by  our  Church  as  a  person  in  holy  orders  that 
if  he  renounce  the  errors  of  the  Church  of  Borne,  he  is  a  priest 
without  any  new  ordination.) 

There  is  this  singularity  also  attending  the  marriage,  that 
though  performed  in  a  Roman  Catholic  country,  by  a  French 
priest  in  his  own  language,  the  service  was  understood  to  be  per- 
formed according  to  the  rite  of  the  Church  of  England.  This 
consideration  might  have  weighed  with  the  Sessions  in  inducing 
them  to  discredit,  as  they  have  done  by  their  order,  the  whole 
transaction. 

(The  Court  here  observed  that  they  must  assume  that  the       [285] 
Sessions  believed  the  facts  sworn  to,  which  are  stated  in  the  case, 
otherwise  they  would  not  have  reserved  the  question  for  their 
opinion.) 

Peake  and  Frere,  contrh,  maintained  that  there  was  evidence 
of  a  good  marriage  both  by  the  laws  of  St.  Domingo  and  of  Eng- 
land. As  to  the  first,  there  is  evidence  of  a  ceremony  having  been 
performed  which  the  parties  meant  and  understood  to  be  the  cere- 
mony of  marriage ;  and  it  was  performed  in  a  public  place  of 
worship,  and  in  a  public  and  solemn  manner,  by  a  person  habited 
like  and  believed  to  be  a  priest,  and  officiating  as  such :  these 
facts  therefore  raise  a  presumption  that  the  ceremony  was  legally 
performed  according  to  the  law  of  the  country,  unless  the  con- 
trary be  shewn.  But  if  that  were  doubtful,  2ndly,  it  was  a  good 
marriage  by  the  law  of  England  as  it  stood  here  before  the  Marriage 
Act,  and  as  it  now  stands  with  respect  to  marriages  beyond  sea, 
which  are  excepted  out  of  that  Act.  In  Haydon  v.  Gould  it  was 
found  as  a  fact  that  the  person  who  officiated  as  minister  was  a 

t  5  St.  Tr.  610  (folio  ed.). 
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The  Kino    layman ;  and  that  decision  went  upon  the  ground,  that  as  the 
The  Inhabi-  husband  demanded  a  right  in  the  ecclesiastical  court,  which  was 

Bbamfton.  on*y  ^ue  *°  ^m  ky  *^e  ecclesiastical  law,  he  must  prove  himself 
a  husband  according  to  that  law.  But  the  Court  seem  to  have 
distinguished  his  claim  from  that  of  the  wife  or  issue  entitling 
themselves  by  such  marriage  to  a  temporal  right.  And  in 
Jesaon  v.  Collins  f\  where  a  prohibition  was  moved  for  to  stay  a 
suit  in  the  spiritual  court  upon  a  contract  of  marriage  per  verba 
de  prasenti,  upon  a  suggestion  that  it  was  per  verba  de  futuro, 
I  *28S  ]  *the  writ  was  denied ;  it  being  a  matrimonial  question  of  which 
that  Court  had  jurisdiction :  and  Lord  Ch.  J.  Holt  said,  that  a 
contract  per  verba  de  prasenti  was  a  marriage ;  viz.  "  I  marry 
you :"  "  You  and  I  are  man  and  wife."  And  in  the  report  of 
the  same  case  in  6  Mod.  155,  he  says  that  such  a  contract 
"  amounts  to  an  actual  marriage,  as  if  it  had  been  in  facie 
ecclesice"  And  in  this  all  the  Court  agreed.  Dyer,  869  a,  is  to 
the  same  effect.  In  Tlie  King  v.  Fielding  I  the  marriage  here  by  a 
Boman  Catholic  priest  was  held  good,  on  evidence  of  the  words  of 
present  contract,  which  were  spoken  in  English ;  the  rest  of  the 
ceremony  being  read  in  the  Latin  tongue,  which  the  witness 
present  did  not  understand.  Though  the  curtesy  of  the  law  of 
England  recognizes  marriages  in  a  foreign  country  celebrated 
according  to  their  law;  it  does  not  follow  that  a  marriage 
between  English  subjects  according  to  the  law  of  England  would 
not  be  good,  if  celebrated  in  a  foreign  country;  though  not 
according  to  their  law.  Marriages  by  English  subjects  have 
often  been  made  abroad  in  the  chapels  of  our  ambassadors. 

(Lord  Ellbnborouoh,  Ch.  J. :  If  made  by  the  allowance  of  the 
foreign  State  in  such  places,  they  would  be  good  marriages  in 
those  countries.  But  if  not  a  good  marriage  in  the  place  where 
it  is  celebrated,  it  cannot  be  a  good  marriage  any  where.) 

Still  if  celebrated  openly  in  that  country,  the  presumption  is  that 
it  is  good  there  :  and  the  onus  of  shewing  that  it  is  void  lies  on 
the  party  who  disputes  it.  It  is  at  least  evidence  that  it  was 
allowed  by  the  curtesy  of  the  foreign  state.    Lord  Mansfield  in 

t  Salk.  437,  and  6  Mod.  155.  J  5  St.  Tr.  610. 
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The  King  v.  Stockland\  considered  the  mere  cohabitation  together     The  King 
as  man  and  wife  for  80  years  as  evidence  *of  a  marriage  on  a  the  Ikhabi- 
question  of  settlement,  and  the  only  exceptions  made  to  the  rule    Jkampton. 
in  Morris  v.  MiUer\  were  in  prosecutions  for  bigamy§  and  in      r  *2s7  ] 
actions  for  criminal  conversation.     Upon  a  late  prosecution  for 
bigamy  at  Guildford,  before  the  Lord  Chief  Baron,  where  the 
first  marriage  was  at  Gretna  Green  in  Scotland,  his  Lordship 
refused  to  receive  evidence  of  the  law  of  Scotland  in  respect  to  the 
legality  of  such  marriage  from  the  witness  who  was  a  tobacconist. 

Lord  Ellenborough,  Gh.  J. : 

The  facts  are  shortly  these :  a  soldier  on  service  with  the 
British  army  in  St.  Domingo  in  1796  being  desirous  of  marriage 
with  the  widow  of  another  soldier  who  had  died  there  in  the 
service,  and  both  parties  being  desirous  of  celebrating  their 
marriage  with  effect,  they  went  to  a  chapel  in  the  town  where  they 
were,  and  there  the  ceremony  was  performed  by  a  person  appear- 
ing there  as  a  priest  and  officiating  as  such  ;  the  service  being  in 
French,  but  interpreted  into  English  by  one  who  officiated  as 
clerk ;  and  which  the  pauper  understood  at  the  time  to  be  the 
marriage  service  of  the  Church  of  England.  After  this  they  co- 
habited together  as  man  and  wife  for  11  years  until  the  death  of 
the  husband.  And  now  it  is  made  a  question  upon  these  facts, 
which  we  must  take  it  the  Sessions  believed  to  be  true,  otherwise 
they  would  not  have  stated  them  to  us  for  our  opinion,  whether 
this  were  reasonable  evidence  of  a  marriage  *in  St.  Domingo  at  [  *288  ] 
that  time,  upon  which  the  Sessions  ought  to  have  adjudged  the 
settlement  of  the  wife  to  be  in  the  husband's  parish.  First, 
considering  it  as  a  marriage  celebrated  in  a  place  where  the  law 
of  England  prevailed :  for  I  may  suppose  in  the  absence  of  any 
evidence  to  the  contrary,  that  the  law  of  England  ecclesiastical 
and  civil  was  recognized  by  subjects  of  England  in  a  place 

t  Burr.  S.  C.  509.  that    though    a    lawful    canonical 

J  4  Burr.  2059.  marriage  need  not  be  proved,  yet  a 

§  Vid.   the  report    of  Morris    v.  marriage  in  fact  (whether  regular  or 

Miller  in   1  Black.  632,  where  the  not)  must  be  shewn.    This  it  seems 

Court  refer  to  the  case  of  an  indict-  must  be  understood  where  there  is 

xnent  for  bigamy  on   the   Norfolk  primd  facie   evidence  of   a  lawful 

Circuit,  in  which  Denison,  J.,  ruled  marriage. 
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The  Kiso    occupied  by  the  King's  troops,  who  would  impliedly  carry  that 
The  Inhabi-  law  with  them.    It  is  then  to  be  seen  whether  this  would  have 
BjtfwTON    keen  a  S00^  marriage  here  before  the  Marriage  Act.    Now 
certainly  a  contract  of  marriage  per  verba  de  prasenti  would  have 
bound  the  parties  before  that  Act;   and  this  appears  to  have 
been  per  verba  de  prasenti,  and  to  have  been  celebrated  by  a 
priest,  that  is  by  one  who  publicly  assumed  the  office  of  a  priest 
and  appeared  habited  as  such;    of  what  persuasion    indeed, 
whether  Soman  Catholic  or  Protestant,  does  not  appear.    But 
even  if  it  were  performed  by  a  Soman  Catholic  priest,  that  would 
not  vary  the  case ;  for  such  a  person  would  be  recognized  by  our 
Church  as  a  priest  capable  of  officiating  as  such,  upon  his  mere 
renunciation  of  the  errors  of  the  Church  of  Some,  without  any 
new  ordination.     But  the  case  of  The  King  v.  Fielding  is  in 
point  to  shew  that  a  marriage  by  a  Soman  Catholic  priest,  (before 
the  Marriage  Act)  was  effectual  for  this  purpose.    That  was  a 
marriage  in  England  by  a  Soman  Catholic  priest  in  the  year 
1705  before  the  Marriage  Act :   and  upon  evidence  that  the 
prisoner,  in  answer  to  the  question,  whether  he  would  have  the 
woman  for  his  wedded  wife,  said  that  he  would ;  and  that  the 
woman  answered  affirmatively  to    the    question  put    to    herr 
whether  she  would  have  Mr.  Fielding  for  her  husband;  Mr, 
Justice  Powell  upon  a  question  of  felony  considered  it  as  a 
[  *289  ]      marriage  contracted  per  verba  de  prasenti ;  *in  like  manner  as  it 
was  considered  by  Lord  Holt  in  Jcsson  v.  Collins.    And  here 
there  is  this  further  circumstance,  that  the  ceremony  was  per- 
formed in  a  public  chapel,  instead  of  in  private  lodgings,  as  it 
was  in  Mr.  Fielding's  case.      Considering   the   case  therefore 
to  be  that  the  King's  forces   carried    with   them  the  law   of 
England  to  St.  Domingo,  by  which  they  and  other  subjects  who 
accompanied  them  (in  the  absence  of  proof  that  any  other  law 
was  in  force  there)  may  be  considered    as    continuing    to   be 
governed;  this  would  be  a  good  marriage  by  that  law.     But 
supposing  the  law  of  England  not  to  have  been  carried  to  St. 
Domingo  by  the  King's  forces,  nor  obligatory  upon  them  in  this 
particular,  let  us  consider  whether  the  facts  stated  would  not  be 
evidence  of  a  good  marriage  according  tD  the  law  of  that  country, 
whatever  it  might  be.      And  indeed  after    the   ceremony    of 
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marriage,  as  it  was  understood  and  intended  by  the  parties  at    The  Kino 
the  time  to  be,  performed  openly  in  a  chapel,  by  a  person  appear-  the  Inhabi- 
ing  there  as  a  priest  authorized  to  perform  the  ceremony  of    bbYmptok. 
marriage ;  and  this  followed  by  a  cohabitation  between  the 
parties  as  man  and  wife  for  11  years  afterwards;   every  pre- 
sumption is  to  be  made  in  favour  of  its  validity.     I  should  have 
considered  myself  as  safe  in  resting  my  opinion  in  favour  of  this 
marriage  upon  the  law  of  England  as  it  exists  independent  of  the 
provisions  of  the  Marriage  Act.    But  without  the  aid  of  that,  I 
think  every  presumption  must  be  made  in  favour  of  its  validity 
according  to  the  law  of  the  country  where  it  was  so  celebrated ; 
having  been  performed  there  in  a  proper  place,  and  by  a  person 
officiating  as  one  competent  to  perform  that  function. 

Grose,  J. :  [  290  ] 

The  question  is,  whether  this  were  a  good  marriage  ?  And 
in  determining  that,  I  have  no  objection  to  consider  whether  it 
be  a  good  marriage  either  according  to  the  law  of  England,  or 
according  to  the  law  of  the  country  where  it  took  place.  Upon 
the  former  ground,  I  rather  think  that  it  was  good  by  the  law  of 
England  for  the  reasons  which  have  been  stated  by  my  Lord. 
But  considered  as  a  marriage  by  the  law  of  the  country  where 
it  was  celebrated,  I  think  there  can  be  no  doubt.  The  parties 
meant  to  be  married;  they  went  openly  to  a  chapel  in  the 
country  where  they  were ;  they  found  there  a  person  appearing 
as  a  priest  of  the  country,  and  they  were  married  by  him ;  the 
service  was  performed  in  French,  but  it  was  translated  to  the 
parties,  and  they  understood  it  to  be  the  marriage  ceremony. 
From  these  facts  the  presumption  would  be  that  it  was  a 
marriage  according  to  the  law  of  that  country,  by  a  priest  of 
that  country  cognizant  of  its  laws  in  that  respect,  and  who  it 
must  be  presumed  would  celebrate  it  according  to  the  law  of  his 
own  country.  There  is  therefore  a  fair  and  reasonable  presump- 
tion that  these  parties  were  regularly  and  legally  married 
according  to  the  law  of  St.  Domingo.  I  should  think  the 
marriage  might  be  sustained  according  to  the  law  of  England,  but 
I  have  no  doubt  that  it  is  sustainable  by  the  law  of  the  country 
where  it  was  celebrated. 

b.r. — voi*.  x.  x 
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Thb  Kino    Lb  Blanc,  J. : 
Thb  Ihhabi-      The  Sessions  have  stated  to  us  the  facts  proved  in  evidence 

TAXT8  OV 

Bbamptok.  before  them,  and  they  desire  to  know  what  is  the  legal  conclusion 
from  that  evidence.  They  state  in  substance  that  the  parties 
named,  being  in  St.  Domingo,  and  wishing  to  bejnarried,  went  in 
[  *29i  ]  1796  to  a  *place  of  worship  in  that  country,  and  were  married  by 
a  person  appearing  there  as  the  priest,  and  that  they  have  since 
cohabited  as  man  and  wife  till  his  death  in  1807.  And  the 
question  is,  whether  this  be  not  sufficient  evidence  that  the 
marriage  was  properly  celebrated.  It  is  no  objection  to  it  for 
the  woman  to  say  that  she  did  not  know  that  the  person 
officiating  was  a  priest :  for  the  same  answer  would  probably  be 
given  by  most  persons  who  are  married  here.  They  must  for 
the  most  part  say  that  they  did  not  know  that  the  person  who 
officiated  was  a  priest ;  but  it  would  be]  sufficient  evidence  of 
the  marriage  that  the  ceremony  was  performed  by  a  person 
officiating  as  a  priest  in  a  regular  place  of  marriage.  And  this 
answer  of  hers  was  no  reason  for  the  Sessions  to  say  that  the 
marriage  was  not  performed  by  a  person  in  holy  orders. 

Batley,  J. : 

• 

The  facts  stated  are  strong  evidence  of  a  marriage;  and  I 
cannot  presume  from  any  of  these  facts  that  the  person  who 
officiated  was  not  a  priest  in  holy  orders,  or  indeed  that  he  was  a 
Roman  Catholic  priest.  He  officiated  as  a  priest  in  an  appro- 
priate place  in  the  country,  and  married  these  parties ;  and  after 
so  many  years  cohabitation  as  man  and  wife  since  that  period,  I 
cannot  possibly  say  but  that  this  was  evidence  of  a  marriage. 

Order  of  Sessions  quashed. 
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EITCHIE  v.   ATKINSON,  f  }**. 

(10  East,  295—312.)  y°*' 15' 

Where  the  master  and  the  freighter  of  a  vessel  of  400  tons  mutually  r  295  1 
agreed  in  writing  that  the  ship,  being  every  way  fitted  for  the  voyage, 
should  with  all  convenient  speed  proceed  to  St.  Petersburgh,  and  there 
load  from  the  freighter's  factors  a  complete  cargo  of  hemp  and  iron,  and 
proceed  therewith  to  London,  and  deliver  the  same  on  being  paid  freight 
for  hemp  5/.  per  ton,  for  iron  5s.  a  ton,  <fec. :  one  half  to  be  paid  on  right 
delivery,  the  other  at  three  months :  held  that  the  delivery  of  a  complete 
cargo  was  not  a  condition  precedent ;  but  that  the  master  might  recover 
freight  for  a  short  cargo  at  the  stipulated  rates  per  ton ;  the  freighter 
having  his  remedy  in  damages  for  such  short  delivery  4 

This  was  an  action  of  indebitatus  assumpsit  for  the  freight  of 
goods  conveyed  in  the  ship  Adelphi,  of  which  the  plaintiff  was 
master,  from  St.  Petersburgh  to  London,  and  delivered  to  the 
defendant  or  his  order.  There  was  also  a  count  on  a  quantum 
meruit  for  freight,  and  the  common  counts  for  work  and  labour, 
and  for  money  paid,  &c.  The  defendant  pleaded  the  general 
issue ;  and  at  the  trial  at  Guildhall  before  Lord  Ellenborough, 
Gh.  J.  a  verdict  was  found  for  the  plaintiff  for  9601. 15*.  subject 
to  the  opinion  of  this  Court  on  the  following  case. 

The  plaintiff  being  (master  of  the  ship  Adelphi,  in  August,  [  2%  ] 
1807,  chartered  her  to  the  defendant  by  the  following  instrument : 
"  Memorandum  for  charter.  London,  12th  August,  1807.  It  is 
this  day  mutually  agreed  between  Captain  J.  Ritchie,  of  the 
ship  Adelphi,  burden  400  tons  or  thereabouts,  now  in  the  river, 
and  W.  Atkinson,  of  London,  merchant,  that  the  said  ship,  being 
tight,  and  every  way  fitted  for  the  voyage,  shall  with  all  con- 
venient speed  sail  and  proceed  to  St.  Petersburgh,  or  so  near 
thereunto  as  she  may  safely  get,  and  there  load  from  the  factors 
of  Wm.  Atkinson,  a  complete  cargo  of  clean  hemp,  and  80  tons 
of  iron  for  ballast,  not  exceeding  what  she  can  reasonably  stow, 
Ac. ;  and  being  so  loaded  shall  therewith  proceed  to  Woolwich 
and  London,  and  deliverjthe  same,  on  being  paid  freight  for 
clean  hemp  51.  per  ton,  for  ballast  iron  5*.  per  ton,  with  two- 
thirds  port  charges  and  pilotage  as  customary;    restraint  of 

t   Referred   to   in   judgment   of  $  See  Atkinson  v.  Ritchie,  p.  372, 

Erlb,  Gh.  J.,mMacJ ndrewv. Chappie     post  (10  East,  530),  where  this  remedy 

(1866)  L.E.1C.  P.  W3,  648,  35  L.  J.      was  given.— R.  0. 

C.P.  281.— B.C. 

x  2 
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Bitcuie  princes  and  rulers  daring  the  said  voyage  always  excepted :  one 
Atkinson,  half  of  the  freight  to  be  paid  on  unloading  and  right  delivery 
of  the  cargo,  and  the  remainder  in  3  months  following.  Thirty 
running  days  are  to  be  allowed  the  said  merchant,  (if  the 
ship  is  not  sooner  dispatched,)  for  loading  her  at  St.  Petersburgh, 
and  thirty  running  days  for  delivery  at  Woolwich  and  London, 
and  ten  days  on  demurrage  over  and  above  the  said  laying  days 
at  61.  per  day.  Penalty  for  non-performance  of  this  agreement, 
2,000/.  The  ship  to  sail  with  convoy  from  the  Sound  for  England. 
Wm.  Atkinson."  The  Adelphi  sailed  in  ballast  from  Deptford 
on  the  24th  of  August,  1807,  and  arrived  at  Gronstadt,  the  port 
of  St.  Petersburgh,  on  the  16th  of  September  following ;  where 
the  plaintiff  proceeded  to  take  in  her  cargo  under  the  charter- 
[  *297  ]  party,  and  continued  loading  her  with  all  due  diligence  *until 
the  25th  of  September,  and  had  then  taken  on  board  between 
70  and  80  tons  of  iron  for  ballast,  the  same  being  a  sufficient 
quantity  for  ballast,  and  a  considerable  quantity  of  hemp.  On 
the  25th  of  September  there  was  a  general  rumour  of  an  embargo 
being  intended  to  be  laid  by  the  Russian  Government  on  all 
British  vessels ;  and  there  was  every  appearance  that  it  would  take 
place  immediately ;  but  it  did  not  in  fact  take  place  then,  nor 
until  six  weeks  afterwards:  but  on  the  25th  of  September, 
Mr.  Booker,  the  agent  for  the  British  factory  at  Cronstadt,  and 
also  the  agent  to  the  house  of  Hubbard  &  Go.  the  defendant's 
agents,  in  consequence  of  instructions  that  he  had  received  from 
Sir  Stephen  Shairp,  his  Majesty's  Consul  General  at  St. 
Petersburgh,  desired  the  captains  of  such  British  vessels  as  were 
ready  to  proceed  to  sea,  to  do  so  as  soon  as  possible,  as  he 
expected  an  embargo  might  take  place  immediately.  (The  case 
then  set  out  a  circular  letter  of  advice  to  that  effect,  written  to 
the  captains  of  British  vessels  by  the  consul's  agents.)  In 
consequence  of  which  the  plaintiff  gave  directions  to  leave  off 
screwing  down  any  more  hemp,  which  is  the  usual  mode  of 
loading,  and  to  fill  the  ship  up  as  fast  as  possible  by  hand ;  and 
the  whole  of  this  day  was  occupied  in  loading  the  vessel  in  this 
manner  till  6  o'clock  ;  at  which  time  she  was  filled  up  as  far  as 
could  be  done  by  hand ;  and  the  ship  sailed  on  the  evening  of 
the  25th  of  September  with  a  cargo  more  than  half  what  she 
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could  have  carried,  though  there  was  at  the  time  as  much  hemp  Ritchie 
of  the  defendant's  lying  in  lighters  alongside  of  the  vessel  as  Atkinson. 
would  have  completely  loaded  her.  The  plaintiff  acted  bond  fide 
and  as  an  honest  man  under  the  existing  circumstances,  and 
there  was  a  reasonable  and  well-grounded  apprehension  for  his 
acting  as  he  did ;  *and  he  brought  home  as  complete  a  cargo  as  [  *298  3 
he  could  under  the  circumstances.  Several  other  vessels  sailed 
the  same  evening  as  the  Adelphi.  All  or  almost  all  the  vessels 
which  had  passes  sailed  either  the  same  evening  or  the  next 
morning  without  full  cargoes,  under  the  apprehensions  of  an 
embargo  :  but  some  other  British  vessels  did  not  sail  from 
Cronstadt  at  that  time,  and  were  not  detained,  but  completed 
their  loading:  and  if  the  Adelphi  had  staid,  she  might  have 
completed  her  loading.  The  plaintiff  sailed  without  any 
previous  communication  with  Hubbard  &  Co.,  the  defendant's 
agents,  to  whom  he  was  addressed;  they  residing  at  St. 
Petersburgh.  As  soon  as  they  had  notice  of  the  circumstances 
they  immediately  came  to  Cronstadt  with  an  intention  to  stop 
the  ship,  but  it  was  too  late  ;  and  they  then  formally  protested 
against  him  for  breach  of  his  charter-party.  The  Adelphi  arrived 
in  London  and  delivered  her  cargo  there  to  the  defendant,  who 
refused  to  pay  the  freight,  as  little  more  than  a  moiety  of  the 
quantity  of  hemp  stipulated  by  the  charter-party  was  brought  by 
the  plaintiff.  The  freight  of  the  iron  and  hemp  so  brought  to 
London  and  delivered  to  the  defendant  amounted,  according  to  the 
rate  stipulated  in  the  charter-party,  to  9601.  15s.  And  the  verdict 
for  that  sum  was  to  stand,  if  the  Court  thought  that  the  plaintiff 
was  entitled  to  recover ;  otherwise,  a  nonsuit  was  to  be  entered. 

[After  argument,  in  which  (inter  alia)  were  cited  on  behalf  of 
the  plaintiff,  Boone  v.  Eyre,  2  B.  B.  768  (1  H.  Bl.  278,  n.), 
Campbell  v.  Jones,  8  B.  B.  268  (6  T.  B.  573),  Cook  v.  Jennings, 
4  B.  B.  468  (7  T.  B.  881),  and  Luke  v.  Lyde,  2  Burr.  882, 
and  1  Black.  Bep.  100:] 

Lord  Ellenbobough,  Ch.  J. :  [  306  ] 

If  the  delivery  of  a  complete  cargo  were  a  condition  precedent 
to  the  recovery  of  any  freight,  no  doubt  the  defendant  would  be 
entitled  to  require  the  strictest  performance  of  it:    but  the 
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Ritchie     question  is,  Whether  it  be  a  condition  precedent?  and  that 

fa 

atkiksox.    depends  not  on  any  formal  arrangement  of  the  words,  but  on  the 
reason  and  sense  of  the  thing,  as  it  is  to  be  collected  from  the 
whole  contract :  whether  of  two  things  reciprocally  stipulated  to 
be  done,  the  performance  of  the  one  does  in  sense  and  reason 
depend  upon  the  performance  of  the  other.  The  rule  was  well  laid 
down  by  Lord  Mansfield  in  Boone  v.  Eyre,  that  where  mutual 
covenants  go  to  the  whole  of  the  consideration  on  both  sides, 
they  are  mutual  conditions,  the  one  precedent  to  the  other ; 
but  where  the  covenants  go  only  to  a  part,  there  a  remedy  lies 
on  the  covenant  to  recover  damages  for  the  breach  of  it ;  but  it 
[  *307  ]      js  not  a  condition  precedent.    *That  was  a  case  where  the 
plaintiff  had  conveyed  to  the  defendant  a  plantation  in  the  West 
Indies,  with  the  negroes  on  it,  and  had  covenanted  that  he  had  a 
good  title,  and  was  lawfully  possessed  of  the  negroes ;  and  the 
defendant  covenanted,  that  the  plaintiff,  well  and  truly  perform- 
ing all  and  every  thing  in  the  deed  contained  on  his  part  to 
be  performed,  he,  the  defendant,  would  pay  a  certain  annuity. 
And  to  an  action  on  covenant  for  non-payment  of  the  annuity 
the  defendant  pleaded,  that  the  plaintiff  was  not  at  the  time 
legally  possessed  of  the  negroes,  and  so  had  not  a  good  title  to 
convey.    But,  on  demurrer,  Lord  Mansfield  said  that  if  such  a 
plea  were  to  be  allowed,  if  any  one  negro  were  not  the  property 
of  the  plaintiff,  it  would  bar  the  action.    He  must  therefore 
have    considered  that  such    a    covenant    was  in  its    nature 
apportionable  according  to  the  damage  sustained  by  the  breach 
of  it,  and  did  not  make  a  condition  precedent  to  the  payment 
of  the  annuity.    Now  apply  that  to  the  present  case.    Here  is 
a  ship  of  about  400  tons,  which  is  freighted  to  go  to  St. 
Fetersburgh,  and  to  bring  home  a  complete  cargo  of  hemp 
and  iron,  and  to  deliver  the  same  on  being  paid  freight  at 
so  much  per  ton  on  each  commodity.    If  the  owner  be  not 
entitled  to  recover  freight  for  any  proportion  of  goods  he  may 
bring  home  short  of  a  complete  cargo,  and  it  should  appear  by 
any  subsequent  admeasurement  of  the  vessel,  even  after  the 
delivery  of  the  cargo,  that  there  was  wanting  some  small  fraction 
of  a  complete  cargo ;  if  the  ship  had  been  supposed  to  measure 
400  tons,  and  a  cargo  adapted  to  that  proportion  had  been 
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loaded,  and  it  turned  out  that  she  measured  10  or  20  tons  more ;      Bitohzi 

the  owner  would  altogether  be  defeated  of  his  remedy  for  the    Atkinson. 

whole  freight.    But  would  not  such  a  construction  be  contrary 

to  common  *  sense  and  the  true  nature  of  such  a  contract ;  and      [ #308 1 

can  any  such  meaning  be  fairly  inferred  from  the  terms  of  it  ? 

But  it  is  said  that  a  different  construction  will  bear  hard  upon 

the  merchant  who  has  stipulated  for  the  delivery  of  a  complete 

cargo.    It  does  not  follow,  however,  from  thence,  that  if  there 

has  been  an  imperfect  delivery,  he  will  be  ousted  of  his  remedy : 

for  clearly  an  action  on  the  case  lies  against  the  captain  who  has 

made  an  imperfect,  when  he  could  have  made  a  perfect  delivery. 

But  I  should  require  the  strongest  authority  to  be  adduced  before 

I  held  that  this  was  a  condition  precedent,  when  the  consequences 

of  such  a  construction  would  be  such  as  I  have  before  stated. 

There  is  no  case,  however,  where  the  delivery  of  less  than 

a  complete  cargo  has  been  held  not  to  be  apportionable.  Where, 

as  in    Smith  v.  Wilson ,\  the  freight  is  made  payable  upon 

an  indivisible  condition,  such  as  in  that  case  the  arrival  of  the 

ship  with  her  cargo  at  her  destined  port  of  discharge;  such 

arrival,   &c.   must    be  a    condition  precedent ;    because  it   is 

incapable  of  being  apportioned:   but  here  the  delivery  of  the 

cargo  is  in  its  nature  divisible,  and  therefore  I  think  it  is  not 

a  condition  precedent;   but  the  plaintiff  is  entitled  to  recover 

freight  in  proportion  to  the  extent  of  such  delivery ;  leaving  the 

defendant  to  his  remedy  in  damages  for  the  short  delivery. 

And  all  the  cases  of  conditions  precedent  have  been  where  the 

thing  to  be  done  was  a  strict  indivisible  condition.    The  same 

may  be  said  of  the  case  of  the  five  ships  mentioned  from 

Malynes,!   which  were  freighted  out  to  Leghorn  and  Givita 

Vecchia,  there  to  remain  a  certain  time  and  take  in  their  lading 

and  return  home ;  and  some  of  them  came  away  ^without  any      [  *30t>  ] 

lading,  before  the  precise  time  stipulated  for  their  abiding  there 

to  be  laden  had  expired.    In  this  case,  however,  the  condition  is 

divisible,  and  the  real  justice  of  the  case  will  be  attained  by  the 

plaintiff's  recovering  his  freight  in  the  proportion   per  ton  of 

the  goods  delivered ;  and  the  remedy  of  the  defendant  will  still 

be  entire  to  punish  the  master  for  his  imperfect  and  wrongful 

delivery. 

t  8  East,  437.  X  Mai.  Lex  Merc.  98. 
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Ritchie      Grose,  J. : 

Atkinson.  It  is  not  a  condition  precedent  to  the  claim  of  freight  that  a 
complete  cargo  should  be  delivered.  The  agreement,  however, 
does  contain  a  condition  precedent  in  one  part ;  for  the  payment 
of  the  freight  is  made  a  condition  precedent  to  the  delivery  of 
the  cargo ;  the  master  being  to  "  deliver  the  same  on  being  paid 
freight."  This  is  strong  to  shew  that  the  parties  knew  how  to 
make  a  condition  precedent  where  it  was  so  intended  :  but  they 
have  not  done  so  in  the  instance  now  in  question.  And  to 
construe  the  delivery  of  a  complete  cargo  to  be  a  condition 
precedent  to  the  right  to  recover  any  freight  would  be  manifestly 
unjust ;  because  if  default  were  made  in  ever  so  small  a  propor- 
tion of  that  which  would  be  a  complete  cargo,  the  master 
would  not  be  entitled  to  any  freight  for  however  large  a  propor- 
tion of  goods  he  may  have  delivered.  The  reasonable  construc- 
tion therefore  is,  that  the  plaintiff  should  receive  freight 
according  to  the  quantity  per  ton  which  he  has  delivered.  But 
it  is  said  that  the  intention  of  the  parties  was  that  the  defendant 
should  receive  a  complete  cargo,  as  much  as  could  be  stowed  in 
the  ship;  and  that  this  was  a  material  stipulation  to  be  per- 
formed for  his  benefit.  I  will  not  say  now  that  it  was  not  so : 
but  taking  it  to  be  so,  the  defendant  has  his  remedy  for  the 
[  *3io  ]  breach  of  it.  *If  either  of  the  parties  break  his  part  of  what  he 
has  engaged  to  do,  he  will  be  answerable  to  the  other.  In  this 
way  perfect  justice  will  be  done  to  both:  but  not  so  if  the 
delivery  of  a  complete  cargo  were  made  a  condition  precedent  to 
the  payment  of  any  freight :  and  therefore  I  do  not  think  that  it 
was  the  intention  of  the  parties  to  make  it  so.  The  cases,  where 
acts  stipulated  to  be  done  by  one  party  have  been  held  to  be 
conditions  precedent  to  the  claim  of  the  other,  have  been  where 
it  appeared  upon  the  face  of  the  contract  to  have  been  the 
intention  of  the  parties  that  the  one  thing  should  not  be  done  by 
one  party  till  something  else  had  been  done  by  the  other.  But 
no  such  intention  appears  here. 

Le  Blanc,  J. : 

The  question  depends  on  the  construction  to  be  put  upon  this 
instrument ;  whether  we  can  see  from  the  whole  of  it  that  it  was 
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the  intention  of  the  parties  that  the  delivery  of  a  complete  cargo     Ritchie 

fa 

should  be  a  condition  precedent  to  the  recovery  of  any  freight  at     Atkinson. 

all.     This  rule  was  laid  down  in  one  of  the  early  cases,  Kingston 

v.  Preston,];  which  has  been  since  followed  in  others.    Now  the 

delivery  of  the  cargo  was  in  its  nature  divisible ;  for  it  consisted 

of  hemp  and  iron,  the  freight  of  which  was  to  be  paid  for  by  the 

ton,  according  to  a  different  rate  of  payment  for  the  one  and  for 

the  other :  and  therefore  we  cannot  collect  the  intention  of  the 

parties  to  have  been  to  make  the  delivery  of  a  complete  cargo  a 

condition  precedent  to  the  payment  of  freight  for  any  part  which 

was  delivered.    The  rule  was  laid  down  in  Boone  v.  Eyre,  and 

approved  by  this  Court  in  Campbell  v.  Jones,  and  by  the  Court  of 

Common  Pleas  in  The  Duke  of  St.  Albans  v.  *Shore,t  that  where      C  *311 1 

a  covenant  goes  to  the  whole  of  the  consideration  on  both  sides, 

there  it  is  a  condition  precedent :  but  where  it  does  not  go  to  the 

whole,  but  only  to  a  part,  there  each  party  must  resort  to  his 

separate  remedy  for  the  breach  of  the  contract  by  the  other. 

Here  it  is  clear  that  the  delivery  of  a  complete  cargo  does  not  go 

to  tho  whole  consideration  of  the  freight ;  because  the  failure  of 

bringing  home  one  ton  less  than  the  full  quantity  of  400  tons 

would  prevent  the  plaintiff  from  recovering  for  the  899  tons 

which  he  might  have  brought  over.    The  loss  on  his  part  by 

such  a  construction  would  bear  no  sort  of  proportion  to  the 

injury  suffered  by  the  defendant.  The  fair  construction  therefore 

is,  that  the  plaintiff  should  recover  freight  for  what  he  has 

performed ;    and  that  the  defendant  should    have  a  remedy 

against  him  for  that  which  he  has  not  performed,  and  which  he 

ought  to  have  done. 

Baylby,  J. : 

There  would  be  great  injustice  done  by  holding  this  to  be  a 
condition  precedent ;  and  none  by  a  different  construction ; 
because  if  the  defendant  has  sustained  any  injury  by  the  non- 
delivery of  a  complete  cargo,  he  will  recover  a  compensation  in 
damages  commensurate  to  such  injury.  It  is  necessary  to  look 
to  the  instrument  to  see  whether  this  be  a  condition  precedent ; 

t  E.  13  Geo.  HI.  stated  at  length         |  1H.  Bl.  271. 
in  Jones  v.  Barkley,  Dougl.  689. 
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Bitchib  to  see  what  the  intention  of  the  parties  was  in  this  respect.  It 
Atkinson,  begins  by  stating  that "  it  is  this  day  mutually  agreed,"  &c.  That 
would  have  some  little  influence  to  shew  that  each  of  the  parties 
had  mutual  stipulations  to  make.  Not  that  those  words  would 
control  the  meaning  of  the  subsequent  words,  if  it  clearly 
appeared  that  a  condition  precedent  was  intended  by  them. 
Then  the  captain  engages  that  the  ship  shall  be  "  tight,  <fcc.  and 
[  *si2  J  every  way  fitted  for  the  *voyage,  and  shall  with  all  convenient 
speed  sail  and  proceed  to  St.  Petersburgh."  Now  if  those 
were  to  be  deemed  conditions  precedent,  then  if  there  were  any 
defect  in  the  fitting  out,  or  an  hour's  delay  in  the  sailing,  the 
remedy  for  the  freight  would  be  defeated.  Gould  that  have  been 
intended  by  the  parties?  Then  the  ship  is  to  return  with  a 
complete  cargo:  and  if  that  were  a  condition  precedent,  then 
if  there  were  a  deficiency  of  one  ton  only  in  the  cargo,  though 
all  the  rest  were  delivered,  the  defendant  would  have  all 
the  benefit  of  such  delivery  without  being  obliged  to  pay  any 
thing  for  it.  Is  that  reasonable?  and  can  we  collect  any 
such  intention  from  the  instrument  ?  In  Cook  v.  Jennings  the 
freight  was  to  be  paid  for  deals  delivered  at  Liverpool :  none 
were  delivered  at  Liverpool ;  and  therefore  no  freight  could  be 
due.  In  Bright  v.  Cowper\  an  entire  sum  was  to  be  paid ;  and 
therefore  unless  the  plaintiff  was  entitled  to  recover  the  whole, 
he  could  not  recover  any  part.  Unless  therefore  there  was  a 
performance  of  the  whole  for  which  that  entire  sum  was  to  be 
paid,  which  there  was  not ;  he  could  recover  nothing.  But  there 
is  nothing  here  to  shew  that  it  was  the  intention  of  the  parties, 
that  the  delivery  of  a  complete  cargo  should  be  a  condition 
precedent  to  the  recovery  of  any  freight  actually  earned.  Great 
injustice  would  ensue  from  holding  it  to  be  so ;  and  no  injustice 
to  either  party  from  holding  it  not  to  be  so. 

Postea  to  the  plaintiff. 

f  1  Brownl.  21. 
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DELANOY  v.  CANNON.  isos. 

(10  EaBt,  328.)  N°^' 

After  a  writ  sued  out,  and  common  bail  filed,  against  a  defendant  by         [  328  ] 
the  name  of  J.,  it  is  irregular  for  the  plaintiff  to  declare  against  him 
by  the  name  of  E.,  sued  by  the  name  of  J. ;  and  the  defendant  may  set 
aside  the  proceedings  before  plea. 

A  writ  was  sued  out  against  the  defendant  by  the  name  of 

John,  and  common  bail  filed  against  him  by  the  same  name : 

and  then  the  plaintiff  declared  against  him  by  the  name  of 

Robert  (his  real  name)  sued  by  the  name  of  John ;  on  which 

Espincutse   obtained  a  rule  nisi  to  set  aside  the  proceedings 

for  irregularity;  against  which  Richardson  now  shewed  cause, 

and  cited  Oakley  v.  Giles  A    But  the  Court  observed  that  the 

application  to  set  aside  the  proceedings  for  irregularity  was  not 

made  till  after  judgment,  and  when  the  defendant  might  have 

before  pleaded  in  abatement;  but  here  it  is  before  plea.    He 

then  referred  to  Symmers  v.  Wason  in  C.  B. ;  t  where  a  similar 

objection  was  over-ruled  in  the  case  of  bailable  process.    To 

which  it  was  answered  that  the  cases  of  Green  v.  Robinson, §  and 

others  to  the  same  effect, ||  had  not  been  there  mentioned;  which 

cases  shewed  the  proceedings  here  to  be  irregular.    And  the 

Coubt  made  the 

Ride  absolute. 

t  3  East,  167.  Prao.  366. 

t  1  Bos.  ft  P.  105.  I|  Tide  Doe  y.  Butcher,  3  T.  B.  611, 

§  H.  23  Geo.  m.     Tide  1  Tidd'a      and  Corbett  y.  Baits,  ib.  660. 
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[329] 


BAINBEIDGE  and  Another  v.  NEILSON. 

(10  East,  329—348.) 

A  ship  insured  from  Jamaica  to  Liverpool  was  captured  in  the  course 
of  her  voyage,  and  recaptured  in  a  few  days ;  and  the  assured  having 
received  intelligence  of  the  capture,  but  not  of  the  recapture,  gave 
notice  of  abandonment:  and  soon  after  receiving  intelligence  of  the 
recapture,  and  that  the  ship  was  safe  in  the  possession  of  the  recaptors, 
in  a  port  in  Ireland,  but  without  any  further  knowledge  of  her  state 
and  condition,  he  persisted  in  his  notice  of  abandonment :  but  the  ship 
was  afterwards  restored  to  his  possession  without  damage,  and  arrived 
at  Liverpool,  and  earned  her  freight;  the  salvage  and  charges  of  the 
recapture  amounting  only  to  15Z.  4*.  8d.  per  cent. :  held  that  he  was 
not  entitled  to  abandon;  it  appearing  in  the  result  that  at  the  time 
when  the  notice  of  abandonment  was  given,  it  was  in  fact  only  a  partial 
and  not  a  total  loss,  as  the  assured  supposed ;  and  there  being  no  sub- 
sequent circumstances,  such  as  the  loss  of  voyage,  high  salvage,  &c.  to 
continue  it  a  total  loss.  And  quaere  whether  in  any  case,  if  that,  which 
in  its  inception  was  a  temporary  total  loss,  turn  out  by  subsequent 
events  to  be  only  a  partial  loss,  before  any  action  brought,  the  assured 
be  entitled  to  insist  on  his  notice  to  abandon  given  during  the  existence 
of  such  temporary  total  loss.f 

The  like  point  was  ruled  on  the  freight  policy,  on  which  there  was  a 
partial  loss  of  137.  11*.  5c?.  per  cent. 

But  at  any  rate  if  the  underwriters  accept  the  offer  of  abandonment, 
made  upon  such  temporary  total  loss,  both  parties  are  bound  by  it. 

This  was  an  action  upon  a  policy  of  assurance  upon  the  ship 
Mary,  valued  at  6,000/.,  at  and  from  Liverpool  to  any  port  or 
ports  in  Jamaica,  during  her  stay  there,  and  from  thence  to  her 
port  of  discharge  in  Great  Britain,  &c. :  and  also  upon  another 
policy  of  insurance  upon  the  freight  of  the  same  ship  from 
Jamaica  to  her  port  of  discharge  in  Great  Britain,  valued  at 
4,000Z.  At  the  trial  at  Guildhall  a  verdict  was  found  for  the 
plaintiffs  for  1392.  5*.  4d.,  subject  to  the  opinion  of  this  Court  on 
the  following  case. 

The  defendant  subscribed  both  the  policies  for  2002.  each. 


t  In  the  judgment  of  the  Court 
delivered  by  Lord Tenterden,  Ch.  J. , 
in  Naylor  v.  Taylor  (K.  B.  1829)  9 
B.  &  C.  718,  724,  it  is  stated  that 
notwithstanding  the  doubt  expressed 
by  a  very  high  authority  (Lord 
Eldon)  in  Smith  v.  Robertson  (1814) 
2  Dow,  474,  the  rule  as  laid  down  in 
Bainbridgt  v.  Neilson,  namely,  that 


abandonment  is  to  be  viewed  with 
regard  to  the  ultimate  state  of  facts 
as  appearing  before  the  action 
brought,  is  established,  having  been 
adopted  and  acted  on  by  the  Court 
in  the  two  subsequent  cases  of  Pat- 
terson v.  Ritchie  (E.  B.  1815)  4  M. 
&  S.  393,  and  Brotherston  v.  Barber 
(K.  B.  1816)  5M.&S.  418.— B.  C. 
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The  plaintiffs  at  the  time  of  effecting  the  insurance,  and  also  at  Bainbbidge 
the  time  of  the  capture  after  mentioned,  were  interested  in  the  neii^on. 
ship  and  freight.  The  ship  sailed  in  due  time  from  Jamaica 
with  a  cargo  and  freight  bound  to  Liverpool ;  and  on  the  21st  of 
September,  1807,  was  captured  on  her  voyage  home  by  an 
enemy;  and  on  the  25th  was  re-captured.  On  the  30th  of 
September  the  plaintiffs  received  intelligence  at  Liverpool  of  the 
capture,  but  not  of  the  re-capture;  and  on  the  day  following 
communicated  the  same  to  the  underwriters,  and  gave  notice  of 
abandonment.  On  the  2nd  of  October  the  intelligence  of  the 
capture  was  confirmed ;  and  on  the  6th  of  October,  being  five 
days  after  the  notice  of  abandonment,  *the  plaintiffs  received  [  *330  ] 
the  first  intelligence  of  the  re-capture  of  the  vessel,  and  that  she 
then  lay  at  Lough  Swilly  in  Ireland,  in  safety,  in  the  possession 
of  the  recaptors.  This  intelligence  was  immediately  commu- 
nicated to  the  underwriters,  with  notice  that  the  plaintiffs 
nevertheless  persevered  in  their  abandonment,  but  offered  to  do 
their  best  for  the  benefit  of  those  who  should  be  ultimately 
concerned  and  interested  in  the  vessel,  without  prejudice. 
Under  such  offer,  and  by  agreement  with  the  underwriters, 
without  prejudice  to  either  party,  the  plaintiffs  compromised 
with  the  recaptors ;  and  the  vessel  has  been  restored,  and  has 
arrived  at  Liverpool,  being  her  port  of  discharge,  according  to 
the  terms  of  the  policy,  where  she  now  is  in  safety.  And  the 
owners  have  also,  without  prejudice,  received  the  freight  of  the 
goods  on  board  her,  and  the  proportion  of  salvage  and  expenses 
on  such  goods.  The  plaintiffs  obtained  possession  of  the  vessel 
at  Lough  Swilly  under  the  said  agreement  after  notice  of 
abandonment,  but  before  the  action  was  brought;  and  the  vessel 
did  not  arrive  at  Liverpool  until  after  the  commencement  of  the 
action.  The  ship  was  never  taken  into  an  enemy's  port,  nor  did 
she  sustain  any  damage  whilst  in  possession  of  the  enemy.  The 
amount  of  the  salvage  damages  and  charges  upon  the  ship  is 
15/.  4s.  8d.9  and  upon  the  freight  131.  lis.  5d.  per  cent.,  on  the 
sum  insured.  The  defendant  paid  to  the  plaintiffs  before  the 
commencement  of  this  action  571.  12s.  2d.,  being  the  amount  of 
his  proportion  of  an  average  loss  upon  the  two  policies  ;  which 
sum  the  plaintiffs  accepted,  without  prejudice  to  their  claim  to 
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Bainbbidge  recover  a  total  loss  under  their  abandonment.    The  question  for 

am 

Neil8ox.     the  opinion  of  the  Court  was,  whether  the  plaintiffs  were  entitled 
to  recover  for  a  total  loss?    If  they  were,  then  the  verdict  was  to 
[  *33i  ]      stand :  *if  not,  the  verdict  was  to  be  entered  for  the  defendant. 

[Scarlett,  for  the  plaintiffs,  cited  Goes  v.  Withers,  2  Burr. 
688,  and  Hamilton  v.  Mendez.  2  Burr.  1198. 

Holroyd,  contra,  cited  M'Carthy  v.  Abel.  7  B.  B.  711  (5  East, 
888.)] 

[  839  ]  Scarlett,  in  reply.  *  *  * 

{  840 1       Lord  Ellenborough,  Gh.  J. : 

This  is  a  case,  which,  though  new  in  specie,  is  by  no  means 
new  in  principle.  And  though  Lord  Mansfield  said,  in 
Hamilton  v.  Mendez,\  that  he  would  not  give  an  opinion  how  the 
case  would  be  if  the  ship  were  restored  in  safety  between  the 
offer  to  abandon  and  the  action  brought,  yet  there  can  be  no 
doubt  from  the  whole  of  his  reasoning  on  that  case  what  his 
decision  would  have  been  under  these  circumstances.  The  facts 
here  are  that  the  ship  was  captured  on  the  21st  of  September, 
and  recaptured  on  the  25th ;  after  which,  the  plaintiff  having 
received  intelligence  on  the  80th  of  the  capture,  but  not  of  the 
recapture,  gave  notice  of  abandonment  on  the  81st ;  which  he 
persevered  in  after  the  6th  of  October,  when  news  of  the 
recapture  arrived,  and  that  the  ship  was  safe  in  a  port  of 
Ireland ;  but  which  notice  the  underwriters  did  not  accept.  And 
now  it  appears  that  instead  of  a  total  loss,  there  has  been  a  small 
partial  loss  of  13/.  and  a  fraction,  for  salvage  and  charges  on  the 
policy  on  freight,  and  15J.  and  a  fraction  on  the  ship  policy,  and 
that  no  damage  whatever  was  sustained  by  the  ship  while  in  the 
[  *34i  ]  possession  of  the  enemy.  *And  the  question  is,  whether  that 
which  in  the  result  turns  out  to  be  only  a  partial  loss  to  a  trifling 
extent  shall,  because  of  the  notice  of  abandonment  given  when  a 
total  loss  appeared  to  exist,  be  now  recovered  as  a  total  loss  ? 
To  give  effect  to  such  an  attempt  would  grievously  enlarge  the 
responsibility  of  underwriters :  it  would  be  to  make  them 
answerable,  not  for  the  actual  loss  sustained  by  the  assured 

t  2  Burr.  1198. 
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whom  they  have  undertaken  to  indemnify  against  the  risks  Bainbmdoe 
stated  in  the  policy,  bat  for  a  supposed  total  loss,  which  had  in  nkilsok. 
fact  ceased  to  exist.  It  has  been  said  in  argument,  that  the  offer 
to  abandon  having  been  rightly  made  at  the  time,  a  right  of 
action  vested  in  the  assured,  which  could  not  be  defeated  by  the 
subsequent  events.  But  that  proposition  is  not  only  not  true  in 
the  whole,  but  it  is  not  true  in  its  parts.  The  effect  of  an  offer 
to  abandon  is  truly  this,  that  if  the  offer  appear  to  have  been 
properly  made  upon  certain  supposed  facts,  which  turn  out  to  be 
true,  the  assured  has  put  himself  in  a  condition  to  insist  upon 
his  abandonment :  but  it  is  not  enough  that  it  was  properly 
made,  upon  facts  which  were  supposed  to  exist  at  the  time,  if  it 
torn  out  that  no  such  facts  existed,  or  that  other  circumstances 
had  occurred  which  did  not  justify  such  abandonment.  It  may 
be  said  to  be  properly  made  upon  notice  received,  and  bond  fide 
credited,  by  an  assured,  of  his  ship  having  been  wrecked, 
whether  such  intelligence  were  true  or  not,  and  though  the  letter 
conveying  it  turned  out  to  be  a  forgery ;  and  yet  clearly  no  right 
of  action  would  vest  in  him  founded  upon  an  abandonment  made 
upon  false  intelligence,  and  without  any  thing  in  fact  to  warrant 
the  giving  of  such  notice.  What  is  an  abandonment  more  than 
this,  that  the  assured  having  had  notice  of  circumstances, 
which,  if  true,  entitle  him  *to  treat  the  adventure  as  a  total  loss,  [  *342  ] 
he,  in  contemplation  of  those  circumstances,  casts  a  desperate 
risk  on  the  underwriter,  who  is  to  save  himself  as  well  as  he 
can.  But  does  not  all  this  presume  the  existence  of  those  facts 
on  which  the  right  accrues  to  him  to  call  upon  the  underwriter 
for  an  indemnity :  and  if  they  be  all  imaginary,  or  founded  in 
misconception,  or  if  at  the  time  it  had  ceased  to  be  a  total  loss, 
and  there  be  no  damage  to  the  assured,  or  at  least  if  the  only 
damnification  arise  out  of  the  very  act,  (the  recapture,)  which 
saves  the  thing  insured  from  sustaining  a  total  loss  ;  the  whole 
foundation  of  the  abandonment  fails.  It  is  then  said  that  if  the 
right  of  abandonment  once  vested  and  be  exercised  in  time,  it 
cannot  be  devested  by  subsequent  intelligence  of  other  circum- 
stances or  different  events.  But  the  case  of  M'Carthy  v.  Abel\ 
shews  the  contrary ;  for  there,  though  the  notice  of  abandonment 

t  7  B.  B.  711  (5  East,  388). 
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Bainbeidoe  were  well  made  at  the  time,  it  was  not   only  devested  by 

mm 

Nbilson.  subsequent  circumstances,  but  by  circumstances  which  happened 
after  the  notice  of  abandonment  had  been  given.  Next  it  is 
contended  that  by  the  recaptors  taking  the  ship  into  a  port  in 
Ireland  the  right  of  abandonment  was  revived,  or  a  new  right 
created;  for  I  do  not  exactly  understand  whether  this  be  insisted 
on  as  an  entire  and  distinct  cause  of  abandonment,  or  as 
connected  with  the  antecedent  capture  and  recapture.  Now  if  it 
grew  out  of  the  recapture,  let  us  hear  what  Lord  Mansfield  said 
upon  that  subject  in  Hamilton  v.  Mendez.  It  does  not,  he  says, 
cease  to  be  a  total  loss  because  of  the  recapture,  "  if  the  voyage 
is  absolutely  lost,  or  not  worth  pursuing ;  "  (here  the  voyage  was 
not  lost,  and  was  worth  pursuing,  and  was  pursued  with  effect  :> 
"  If  the  salvage  is  very  high :  "  (here  it  is  very  trifling :)  "if 

[  *343  ]       further  expense  is  necessary ;  if  the  insurer  *will  not  engage  in 
all  events  to  bear  that  expense,"   &c.    But  here  the  further 
expenses  were  little  or  nothing  beyond  the  salvage,  and  all  the 
loss  has  been  actually  paid  into  the  plaintiff's  hands.    If  after 
the  recapture  the  ship  had  been  carried  into  a  port  abroad,  and 
a  sale  had  become  inevitable,  because  nobody  would  secure  to  the 
recaptors  their  l-8th,  it  might  have  been  deemed  to  be  a  total 
loss  :  but  that  is  not  the  present  case.    What  was  said  by  Lord 
Mansfield,  however,  is  sufficient  to  shew  that  in  the  case  of  a 
capture  and  recapture,  it  does  not  necessarily  follow  that  the 
assured  is  entitled  to  abandon  as  for  a  total  loss ;  but  it  depends 
upon  circumstances ;  and  none  of  the  circumstances  enumerated 
by  him  exist  in  the  present  case.    I  cannot  however  consider,  as 
at  present  advised,  that  the  right  of  abandonment  relates  only  to 
the  actual  state  of  things  at  the  time  of  the  offer  to  abandon 
made.    If  it  were  necessary  to  the  decision  of  this  case,  I  should 
wish  to  have  that  point  well  considered.    I  am  not  disposed  to 
enlarge  the  grounds  of  abandonment  against  underwriters,  a 
privilege  which,  every  body  knows,  has  been  much  abused.    In 
almost  every  case  of  a  valued  policy  it  is  the  interest  of  the 
assured  to  abandon ;  and  therefore  it  behoves  the  Court  to  watch 
every  such  case,  and  in  no  instance  to  enlarge  that  which  in  the 
nature  of  the  thing  is  only  a  partial,  into  a  total,  loss.    It  might 
as  well  have  been  said  in  M'Carthy  v.  Abel,  that  having  been 
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once  a  total  loss,  it  mast  continue  so:  bat  the  Court  held  Bainbmdoe 

otherwise ;  and  that  case  is  not  distinguishable  in  this  respect     neilsok. 

from  the  present,  except  that  there  eventually  there  was  no  loss 

there  of  the  subject-matter  of  the  insurance,  and  here  there  is 

only  a  partial  loss:  but  I  can  see  no  difference  whether  that 

which  for  a  time  was  a  total  loss  ceased  altogether  by  subsequent 

events  to  *be  any  loss  at  all,  or  whether  it  be  reduced  by      [*344] 

subsequent  events  to  so  small  a  loss  as  there  is  in  the  present 

case.     We  must  look,  as  we  lately  said  in  Godsall  v.  Boldero>\  to 

the  real  nature  of  the  contract  in  a  policy  of  insurance,  which  is 

nothing  more  than  a  contract  of  indemnity;  and  therefore, 

though  there  was  a  total  loss  there,  as  it  might  be  called,  with 

respect  to  the  subject-matter  of  the  risk  insured ;  yet  that  having 

afterwards  intervened  between  the  supposed  damnification  of  the 

plaintiffs  by  the  death  of  Mr.  Pitt,  and  the  action  brought,  which 

adeemed  the  loss,  it  was  held  that  they  could  not  recover.    So 

here,  as  that  which  was  supposed  to  be  a  total  loss  at  the  time  of 

the  notice  of  abandonment  first  given  had  ceased,  and  as  only  a 

small  loss  has  been  incurred  in  the  salvage;  that  is  the  real 

amount  of  the  damnification  which  the  plaintiff  is  entitled  to 

receive  under  this  contract  of  indemnity,  and  that  has  already 

been  paid  by  the  underwriters. 

Grose,  J. : 

This  is  a  case  upon  which  it  is  said  that  Lord  Mansfield  in 
Hamilton  v.  Mendez  professed  to  give  no  opinion ;  but  it  is  very 
clear  what  his  opinion  would  have  been  upon  the  principles  laid 
down  by  hi™  in  the  same  case:  and  if  there  be  no  express 
decision  on  the  point,  we  must  resort  to  principle  in  deciding  it. 
And  one  of  the  best  principles  upon  this  subject  is  that  no 
artificial  reasoning  shall  turn  that  into  a  total  loss,  which  in  fact 
is  only  a  partial  loss.  A  policy  of  insurance  is  only  a  promise  by 
the  underwriter  to  indemnify  the  assured  against  loss  by  certain 
risks :  and  if  so,  how  can  the  plaintiff  claim  a  total  loss,  when  in 
fact  the  vessel  insured  *has  performed  her  voyage,  and  he  has  [  #345  ] 
only  sustained  an  actual  loss  of  15Z.  4#.  8d.  per  cent,  on  the  ship, 
and  132.  11*.  5d.  per  cent,  on  the  freight  insured.    The  case 

t  9  East,  81. 
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Baikbbidoe  states  that  which  is  very  material,  that  the  plaintiff  had 
Neilson.  possession  of  the  ship  again  after  the  recapture,  and  before  the 
action  brought ;  that  she  sustained  no  damage  from  the  capture, 
while  she  continued  in  the  possession  of  the  enemy ;  and  that 
she  has  been  restored  and  has  arrived  at  her  port  of  discharge ; 
and  that  the  freight  has  been  received  by  the  owners.  What 
pretence  then  is  there  for  saying  that  this  is  a  total  loss,  where 
no  damage  has  been  done  to  the  ship,  and  only  a  trifling 
expense  incurred  for  the  salvage  and  charges  of  the  recapture  ? 
We  must  look  here  to  the  time  of  the  action  brought  to  see 
whether  there  has  been  a  total  loss  of  the  subject  matter  to  the 
plaintiff,  as  he  alleges ;  and  it  is  clear  that  at  that  time  there  was 
not  a  total  but  only  a  small  partial  loss. 

Lb  Blanc,  J. : 

I  agree  in  opinion  that  there  must  be  judgment  for  the  defen- 
dant upon  this  case,  which  though  new  in  circumstances  is  not 
so  new  in  principle.  The  main  stress  of  the  plaintiffs  argument 
has  been,  that  at  the  time  of  the  notice  of  abandonment  he 
had  a  right  to  abandon.  But  there  is  the  fallacy  of  it.  It  does 
not  follow  that  he  had  a  right  to  abandon  because  he  had  a  right 
to  give  notice  of  abandonment  upon  the  faith  of  the  intelligence 
first  received.  At  the  time  of  the  capture  he  had  a  right  to  give 
such  notice ;  but  at  the  time  when  the  notice  was  actually  given 
the  ship  had  been  recaptured  and  was  carried  into  Lough  Swilley 
in  Ireland,  a  port  of  the  United  Kingdom,  in  the  course  of  her 
voyage  home :  and  there  is  no  evidence  of  any  damage  sustained 
either  by  plunder  of  or  by  mischief  done  to  the  ship,  cargo,  or 
l_  *346  ]  *crew,  which  could  make  it  a  total  loss.  It  is  impossible  then  to 
say  that  the  want  of  knowledge  by  the  assured  of  the  true  state 
of  things  shall  vary  the  fact,  and  make  that  a  total  loss  which  is 
only  a  partial  loss.  None  of  the  decided  cases  of  total  loss  come 
up  to  the  present ;  and  not  even  the  cases  put  by  Lord  Mansfield 
in  Hamilton  v.  Mendez.  The  plaintiff  knew  of  some  of  the  cir- 
cumstances, but  did  not  know  them  all.  The  mere  circum- 
stances of  capture  and  recapture  will  not  make  it  a  total  loss 
It  may  often  happen  that  intelligence  is  received  which  will 
justify  the  giving  notice  of  an  abandonment ;    but  if  circum- 
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stances  so  turn  out,  that  there  is  no  total  loss,  it  does  not  follow  Bainbhidgb 
that  the  assured  would  be  entitled  to  insist  on  his  notice.  In  neilbox. 
M'Carthy  v.  Abel  the  assured  was  justified  in  giving  notice  of 
abandonment,  but  circumstances  happened  afterwards  which 
shewed  that  there  was  no  loss  of  the  subject  matter.  So  here, 
circumstances  have  turned  out  to  shew  that  only  a  partial,  and 
not  a  total  loss,  has  been  sustained;  though  the  notice  of 
abandonment  were  properly  given  at  the  time  upon  the  intelli- 
gence then  received.  This  case  falls  in  very  much  with  an 
expression  used  by  the  Chief  Justice  in  delivering  the  judgment 
of  the  Court  of  C.  P.  in  a  late  case  of  TheUmson  v.  Shedden,\ 
where  he  says,  "  it  is  true  that  a  capture  simply  proved  estab- 
lishes a  total  loss ;  but  when  the  plaintiff  in  the  same  breath 
proves  a  recapture,  there  is  an  end  of  the  capture  and  total  loss, 
and  the  plaintiff  is  entitled  to  a  partial  loss  only."  So  here, 
though  a  capture  were  proved,  yet  it  also  appearing  that  there 
was  a  recapture ;  unless  it  be  also  shewn  that,  notwithstanding 
*the  recapture,  it  still  continued  a  total  loss,  it  is  only  a  partial  [  *S47  ] 
loss. 

.Bayusy,  J. : 

The  case  has  been  so  fully  discussed  that  I  can  add  nothing  to 
make  it  more  clear.  A  policy  of  insurance  is  only  a  contract  of 
indemnity,  and  anything  which  tends  to  shew  that  an  assured 
can  recover  beyond  his  indemnity  is  against  the  very  principle  of 
the  contract :  and  here  it  would  plainly  lead  to  fraud  if  the 
plaintiff  who  has  in  fact  only  sustained  a  partial  loss  to  a  small 
extent,  could  recover  beyond  what  would  indemnify  that  loss. 
But  it  is  said,  that  upon  receiving  intelligence  he  had  a  right  to 
abandon  immediately.  I  agree  that  it  was  prudent  in  him  to  give 
such  notice  at  the  time,  and  if  things  had  stood  in  the  same  situa- 
tion he  would  have  been  entitled  to  abandon :  but  I  consider  that 
notice  as  including  this  implied  condition,  that  things  continued 
to  exist  as  the  plaintiff  supposed  they  did  exist  at  the  time  when 
he  gave  the  notice;  and  if  any  thing  happened  afterwards  to  make 
that  a  partial,  which  at  one  time  was  a  total,  loss,  the  ignorance 
of  that  fact  by  the  assured  would  not  make  it  a  total  loss.    The 

t  2  Boa.  &  P.  (N.  B.)  230. 
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Bainbbidge  case  of  McCarthy  v.  Abel  shews  that  subsequent  facts  will  vary 
Neilsox.  *he  "g^*  °*  *^e  Par*y  to  abandon  as  for  a  total  loss,  when 
ultimately  no  loss  is  incurred  within  the  policy.  Suppose  a 
capture,  and  the  captors  afterwards  give  up  the  ship,  and  she 
pursues  her  voyage  as  before,  and  the  assured  receiving  intelli- 
gence of  the  capture,  but  not  of  the  release,  give  notice  to 
abandon;  yet  if  the  voyage  be  afterwards  performed,  would 
that  entitle  the  assured  to  make  it  a  total  loss,  when  he  had 
sustained  no  actual  loss  at  all,  though  the  voyage  might  have 
been  a  little  delayed  ?  Yet  that  would  shew  that  circumstances- 
[  *S48  ]  happening  after  *a  total  loss  once  existing  may  take  away  the 
right  to  abandon.  Then  if  the  fact  be  that  at  the  time  of  the 
notice  to  abandon  given,  it  was  not  a  total,  but  only  a  partial,, 
loss,  the  giving  such  notice  could  not  entitle  him  to  abandon  as 
for  a  total  loss.  By  deciding  that  in  all  these  cases  the  right  of 
the  party  to  abandon  shall  depend  upon  the  actual  circumstance* 
of  the  case,  and  not  upon  those  which  are  merely  supposed  to 
exist  at  the  time,  no  injustice  will  be  done,  and  it  will  make  the 
policy  that  which  it  ought  to  be,  and  really  is,  a  contract  of 

indemnity. 

Postea  to  the  defendant- 


1808.        HODSON  and  MAEY  his  Wife  v.  SHARPE  ani> 
^_*"  Another. 

[  350  ]  0<>  East,  350—364. ) 

A  lessee  of  land  in  the  Bedford  Level  cannot  object  to  an  action  by 
his  landlord  for  a  breach  of  covenant  in  not  repairing,  that  the  lease- 
was  void  by  the  stat.  15  Car.  II.  c.  17,  for  want  of  being  registered ;  the 
enactment  that  "no  lease,  &c.  should  be  of  force  but  from  the  tune  it 
should  be  registered,"  not  avoiding  the  lease  as  between  the  parties 
themselves,  but  only  postponing  its  priority  with  respect  to  subsequent 
incumbrancers,  registering  their  titles  before. 

Thb  plaintiffs  declared  in  covenant,  that  one  W.  Wells,  being 
seised  in  fee  of  the  demised  tenements  at  Upwell  in  Norfolk,  on 
the  8th  of  September,  1798,  by  indenture  of  that  date,  demised 
the  same  to  the  defendants  for  11  years,  under  certain  covenants 
to  keep  the  premises  in  repair,  &c.    That  Wells  afterwards  on 
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the  12th  of  August,  1801,  devised  the  reversion  of  the  premises      Hodsox 

mm 

to  the  plaintiff  Mary  in  fee,  and  died,  &c. :  and  then  alleged  a  sharps. 
breach  for  non-repair,  &c.  To  which  the  defendants  pleaded, 
amongst  other  matters,  that  the  land  intended  to  be  demised  by 
virtue  of  the  said  indenture,  *before  the  making  thereof,  was  [  *35i  ] 
parcel  of  the  95,000  acres  mentioned  in  the  stat.  15  Car.  II. 
c.  17,  for  draining  the  Bedford  Level  and  incorporating  the  adven- 
turers by  the  name  of  the  governor,  bailiffs,  and  commonalty  of 
the  company  of  conservators  of  the  Great  Level  of  the  fens,  and 
giving  them  a  common  seal.  By  s.  8  of  which  it  was  enacted 
that  all  conveyances  by  indenture  of  the  said  95,000  acres,  or 
any  part  thereof,  entered  with  the  registrar  (one  of  the  officers 
named  in  the  corporation)  in  a  book  to  be  kept  for  that  purpose, 
should  be  of  equal  force  to  convey  the  freehold  and  inheritance 
of  the  same  as  if  by  indenture  inrolled  within  6  months  of  record 
at  Westminster :  and  it  was  further  enacted  that  no  lease,  grant, 
or  conveyance,  &c.  of  the  same  (except  leases  for  7  years  or 
under,  in  possession)  should  be  of  force  but  from  the  time  it 
fihould  be  entered  with  the  said  registrar  as  aforesaid,  &c.  And 
then  the  defendants  averred  that  the  said  indenture  hath  at  no 
time  whatever  hitherto  been  entered  with  the  registrar  for  the 
time  being,  appointed  by  the  corporation,  in  manner  and  form 
as  required  by  the  said  Act ;  by  reason  of  which  the  indenture  is 
of  no  force.    To  which  there  was  a  general  demurrer. 

Best,  in  support  of  the  demurrer,  contended  that  the  lease, 
though  invalid  till  registered,  as  against  third  persons  claiming 
adversely,  was  yet  binding  between  the  parties  themselves,  not- 
withstanding the  words  of  the  Act,  that  "  no  lease,  &c.  (except 
leases  for  7  years  or  under  in  possession)  should  be  of  force  but 
from  the  time  it  should  be  entered  with  the  said  registrar : "  for 
that  only  means  of  no  force  as  against  third  persons. 

(The  Court  then  said  they  would  hear  what  could  be  urged 
against  that  construction;   for  the  general  object  of  this  and 
*other  acts  of  the  like  kind  was  to  give  notice  to  third  persons,      [  *352  ] 
and  thereby  prevent  frauds.) 

Burrett,  contra,  relied  on  the  positive  words  of  the  Act, 
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[•353] 


that  no  lease  (such  as  that  in  question)  should  be  of  force  but 
from  the  time  of  registering  it :  and  referred  to  Doe  v.  Barber ,\ 
where  it  was  held  that  the  lessee  of  a  rectory  house,  the  lease  of 
which  had  become  void  under  the  stat.  13  Eliz.  c.  20,  by  the 
non-residence  of  the  rector,  could  not  recover  in  ejectment  even 
against  a  stranger  who  had  entered  without  title :  the  words  of  that 
statute  being  "  that  no  lease  shall  endure  any  longer  than  while 
the  lessor  shall  be  ordinarily  resident,  &c. ;  but  that  every  such 
lease,  &c.  immediately  upon  such  absence  shall  cease  and  be  void." 

• 

Lord  Ellenborough,  Gh.  J. : 

That  was  an  action  against  a  stranger  to  the  title  of  the  lessor, 
and  therefore  the  defendant  was  not  estopped  from  disputing  it : 
but  in  Cook  v.  Loxley,t  which  was  an  action  for  use  and  occupa- 
tion by  a  rector  against  his  tenant  of  the  glebe  lands,  the  defence 
attempted  to  be  set  up  was  that  the  rector  had  been  simoniacally 
presented,  which  would  have  avoided  his  title  to  the  rectory:  but 
the  Court  agreed  *that  it  was  a  universal  rule,  that  a  tenant 
should  not  be  permitted  to  set  up  any  objection  to  the  title  of  his 
landlord  under  whom  he  held:  that  this  was  not  a  mere 
technical  rule,  but  one  founded  in  public  convenience  and  policy. 
Here  the  lessee  has  had  all  the  benefit  which  he  could  derive 
under  the  lease ;  and  now  he  sets  up  an  objection  to  it,  that  it  is 
not  registered ;  which  he  shall  not  be  permitted  to  do.  The  Act 
no  doubt  meant  for  the  protection  of  titles  that  leases  and  con- 
veyances within  this  district  should  be  registered,  that  every 
person  interested  in  the  inquiry  might  know  in  whom  the  title  to 
any  such  land  was :  and  therefore  as  against  persons  who  have 
been  deceived  by  the  omission  to  register,  or  even  as  against 
those  who,  without  being  deceived,  knew  that  the  Act  had  not 


t  1  E.  E.  611  (2  T.  E.  749). 

X  2  E.  E.  521  (5  T.  E.  4),  and  vide 
Blake  v.  Foster,  6  E.  E.  419  (8  T.  E. 
487),  and  vide  Graham  v.  Peat,  6 
E.  E.  268  (1  East,  244),  where  one 
in  possession  of  glebe  under  a  lease 
void  by  the  stat.  13  Eliz.  c.  20,  by 
reason  of  the  rector's  non-residence, 
may  yet  maintain  trespass  upon  his 
possession  against  a  wrongdoer.    But 


in  Frogmorton  v.  Scott,  6  E.  E.  477 
(2  East,  467),  it  was  held  that  a 
rector,  whose  own  lease  was  avoided 
by  his  non-residence,  might  recover 
in  ejectment  against  his  own  lessee* 
The  lease,  however,  was  there  held 
to  be  void  on  another  ground,  as> 
having  been  made  to  a  spiritual 
person  against  the  provision  of  the 
stat.  21  Hen.  VUL  o.  13,  s.  3. 
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been  complied  with,  and  relied  on  it,  the  legal  objection  might  Hodbon 
prevail  at  law ;  bat  not  as  between  the  parties  themselves  to  the  shabpk. 
lease,  between  whom  the  Act  was  not  meant  to  operate. 

Gbo8e,  J.  assented. 

Le  Blanc,  J. : 

The  defendant  has  enjoyed  the  land  under  the  lease  almost  to 
the  end  of  the  term,  and  now  objects  that  it  is  of  no  validity, 
because  it  is  not  registered  :  but  the  object  of  that  clause  in  the 
Act  on  which  he  relies  was  to  take  away  the  priority  of  the  party 
whose  title  was  not  registered,  with  respect  to  subsequent  claim- 
ants whose  titles  were  registered :  but  it  never  was  intended  to 
operate  between  the  parties  themselves,  so  as  to  enable  a  lessee 
who  has  enjoyed  under  it  to  dispute  the  lease. 

Baylby,  J. :  [  354  ] 

The  object  of  this  Begistry  Act  is  like  that  of  all  others,  to 

protect  the  title  of  third  persons ;  but  not  to  enable  the  parties 

themselves  to  set  it  up  against  their  own  acts.    Here  too  the 

defendant  has  enjoyed  under  the  lease  during  the  time  in  which 

the  breaches  of  covenant  were  committed,  and  therefore,  even  if 

the  lease  were  void,  I  should  have  been  much  disposed  to  have 

considered  that  he  was  liable  on  his  covenant,  as  an  independent 

covenant :  but  it  is  not  necessary  to  decide  that  point,  as  the  case 

is  clear  on  the  other  ground. 

Judgment  for  the  plaintiff. 
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1808.  HUNTER  v.  PEINSEP  and  OTHEES.f 

*"•»*-  (10  East,  378—395.) 

r  37g  -I  "Where  in  a  charter-party  freight  was  to  be  paid  at  so  much  per  ton, 

on  a  right  and  true  delivery  of  the  homeward-bound  cargo,  from 
Honduras  Bay  to  London ;  and  the  ship  and  cargo,  after  capture  and 
recapture,  haying  been  wrecked  at  St.  Kitt's,  into  which  they  were 
carried  by  the  recaptors,  a  sale  of  the  cargo  was  directed  by  the  Vice- 
Admiralty  Court  there,  on  the  application  of  the  master  acting  bond  fide 
for  the  benefit  of  all  concerned,  but  without  orders  from  any ;  and  the 
proceeds  of  the  sale  were  remitted  to  the  shipowners. — Held,  that  the 
freighter  might  recover  such  proceeds  in  assumpsit  for  money  had  and 
received,  without  allowing  freight  pro  raid  itineru.  For  such  form  of 
action  for  the  proceeds  of  an  illegal  sale  of  goods  is  only  a  waiver  of  any 
olaim  for  damages  for  the  tortious  act ;  taking  the  actual  proceeds  of  the 
sale  as  the  value  of  the  goods  (subject  to  the  legal  consequences  of 
considering  the  demand  as  a  debt,  which  admits  of  a  set-off,  &c),  but 
does  not  recognize  the  right  of  the  vendor  so  to  convert  the  goods.  And 
here  the  act  of  conversion  (for  such  it  must  be  taken  to  be),  being  made 
by  the  master,  who  is  the  general  agent  of  the  shipowners ;  and  not,  as 
in  Baillie  v.  Modigiiani>X  by  the  act  of  a  Court  of  competent  jurisdic- 
tion; was  unlawful,  and  discharged  the  claim  of  the  shipowners  for 
freight  pro  raid  itineris. 

But  the  plaintiff  could  not  recover  against  the  shipowners  upon 
special  counts  framed  upon  the  bills  of  lading  signed  by  the  master;  as 
well  because  they  contained  exceptions  of  the  very  perils  by  which  the 
loss  happened,  as  because  the  defendants,  having  expressly  contracted 
with  the  plaintiff  under  seal,  could  not  be  charged  in  respect  of  the 
same  subject-matter  by  a  contract  not  under  seal,  and  signed  by  their 
master  only,  and  not  by  themselves. 

In  assumpsit,  the  plaintiff  declared  in  the  two  first  counts 
against  the  defendants,  as  owner  of  the  ship  Young  Nicholas,  for 
not  delivering  mahogany  and  logwood,  loaded  on  board  that 
ship,  in  the  Bay  of  Honduras,  upon  freight  for  London,  agree- 
ably to  the  terms  of  the  different  bills  of  lading  which  had  been 
signed  for  such  goods  by  the  master;  but  having  before  the 
goods  arrived  at  London,  without  the  plaintiff's  consent  and 
against  his  will,  sold  them,  and  converted  the  produce  to  their 
own  use.  The  first  count  stated  the  promise  to  have  been,  to 
carry  the  goods  on  board  the  ship  from  Honduras  to  London, 
and  there  deliver  them  to  the  plaintiff;  the  dangers  of  the  seas 

t  Followed  in  Hopper  v.  Burness  Metcalfe  v.  Britannia  Iron  Works  Co. 

(1876)  1  0.  P.  D.  137,  142,  45  L.  J.  (1876)  1  Q.  B.  D.  613.—B.  O. 

C.    P.  377,   34    L.  T.  528.      Dis-  J  Park,  Ins.,  8th  ed.,  p.  116. 
cussed   by   Cockburn,   Ch.  J.,  in 
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only  excepted.  The  second  count  stated  the  exception  to  have  Hunter 
been  of  the  act  of  God,  the  King's  enemies,  fire,  and  all  and  prmbef. 
every  other  dangers  and  accidents  of  the  seas,  rivers,  and  navi- 
gation, of  what  nature  and  kind  soever.  The  third  count  stated 
a  delivery  by  the  plaintiff  to  the  defendants  of  500  logs  of 
mahogany  and  100  tons  of  logwood ;  and  that  they,  having  sold 
and  disposed  of  them,  promised  to  render  to  the  plaintiff  a  just 
and  reasonable  account  of  the  sale  and  proceeds,  but  had 
*refused  to  do  so.  The  other  counts  were  for  goods  sold  and  [  *379  ] 
delivered,  for  money  had  and  received,  and  upon  an  account 
stated.  The  defendants  pleaded  the  general  issue,  and  gave  a 
notice  of  set-off,  in  the  common  form,  for  freight,  work  and 
labour,  and  money  paid.  At  the  trial  at  Guildhall  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  the 
following  facts  :  the  damages  (if  any)  to  be  settled  by  arbitration 
according  to  that  opinion. 

On  the  3rd  of  Sept.  1803  a  charter-party  of  affreightment, 
under  seal,  was  entered  into  and  executed  by  the  defendants, 
being  owners  of  the  ship  Young  Niclvolas,  and  the  plaintiff,  as 
freighter  of  her,  on  a  voyage  from  Falmouth  to  Honduras  Bay, 
to  fetch  back  from  thence  for  the  plaintiff  a  cargo  of  mahogany, 
with  60  tons  of  dye-wood  and  logwood  or  fustick,  to  be  delivered 
at  London;  the  dangers  of  the  seas  and  other  unavoidable 
casualties  always  excepted.  And  by  the  terms  of  such  charter- 
party  the  freight  was  stipulated  and  covenanted  to  be  paid  by 
the  plaintiff  to  the  defendant,  in  the  following  manner,  viz. 
That  the  freighter  should  pay  to  the  owners  freight  for  the  said 
cargo  at  the  rate  of  121.  12*.  per  ton  for  mahogany,  and  for 
logwood  or  fustick  at  the  rate  of  82.  8a.  per  ton  of  20  cwt.  at  the 
King's  beam,  with  1*.  6d.  per  ton,  in  lieu  of  port  charges  and 
pilotage,  besides  the  primage  therein  specified :  such  freight,  &c. 
to  be  paid  as  follows :  to  wit,  one  third  part  on  a  right  and  true 
delivery  of  the  said  homeward-bound  cargo,  and  the  remaining 
two  third  parts  thereof  by  an  accepted  bill  or  bills  on  the 
freighter,  payable  at  three  months  date  from  such  delivery. 
And  the  parties  reciprocally  bound  themselves  by  such  charter- 
party  to  each  other  for  the  performance  of  the  covenants  and 
agreements  contained  in  it,  in  a  penalty  *of  8,000Z.    The  ship      [  *380  ] 
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r  378  -I  Where  in  a  charter-party  freight  was  to  be  paid  at  so  much  per  ton, 

on  a  right  and  true  delivery  of  the  homeward-bound  cargo,  from 
Honduras  Bay  to  London ;  and  the  ship  and  cargo,  after  capture  and 
recapture,  haying  been  wrecked  at  St.  Kitt's,  into  which  they  were 
carried  by  the  recaptors,  a  sale  of  the  cargo  was  directed  by  the  Vice- 
Admiralty  Court  there,  on  the  application  of  the  master  acting  bend  fide 
for  the  benefit  of  all  concerned,  but  without  orders  from  any ;  and  the 
proceeds  of  the  sale  were  remitted  to  the  shipowners. — Held,  that  the 
freighter  might  recover  such  proceeds  in  assumpsit  for  money  had  and 
received,  without  allowing  freight  pro  ratd  itineris.  For  such  form  of 
action  for  the  proceeds  of  an  illegal  sale  of  goods  is  only  a  waiver  of  any 
claim  for  damages  for  the  tortious  act ;  taking  the  actual  proceeds  of  the 
sale  as  the  value  of  the  goods  (subject  to  the  legal  consequences  of 
considering  the  demand  as  a  debt,  which  admits  of  a  set-off,  &c),  but 
does  not  recognize  the  right  of  the  vendor  so  to  convert  the  goods.  And 
here  the  act  of  conversion  (for  such  it  must  be  taken  to  be),  being  made 
by  the  master,  who  is  the  general  agent  of  the  shipowners ;  and  not,  as 
in  Baillie  v.  Modigliani&  by  the  act  of  a  Court  of  competent  jurisdic- 
tion; was  unlawful,  and  discharged  the  claim  of  the  shipowners  for 
freight  pro  ratd  itineris. 

But  the  plaintiff  could  not  recover  against  the  shipowners  upon 
special  counts  framed  upon  the  bills  of  lading  signed  by  the  master;  as 
well  because  they  contained  exceptions  of  the  very  perils  by  which  the 
loss  happened,  as  because  the  defendants,  having  expressly  contracted 
with  the  plaintiff  under  seal,  could  not  be  charged  in  respect  of  the 
same  subject-matter  by  a  contract  not  under  seal,  and  signed  by  their 
master  only,  and  not  by  themselves. 

In  assumpsit,  the  plaintiff  declared  in  the  two  first  counts 
against  the  defendants,  as  owner  of  the  ship  Young  Nicholas,  for 
not  delivering  mahogany  and  logwood,  loaded  on  board  that 
ship,  in  the  Bay  of  Honduras,  upon  freight  for  London,  agree- 
ably to  the  terms  of  the  different  bills  of  lading  which  had  been 
signed  for  such  goods  by  the  master;  but  having  before  the 
goods  arrived  at  London,  without  the  plaintiff's  consent  and 
against  his  will,  sold  them,  and  converted  the  produce  to  their 
own  use.  The  first  count  stated  the  promise  to  have  been,  to 
carry  the  goods  on  board  the  ship  from  Honduras  to  London, 
and  there  deliver  them  to  the  plaintiff;  the  dangers  of  the  seas 

t  Followed  in  Hopper  v.  Burness  Metcalfe  v.  Britannia  Iron  Works  Co. 

(1876)  1  C.  P.  D.  137,  142,  45  L.  J.  (1876)  I  Q.  B.  D.  613.—B.  0. 

C.    P.  377,  34   L.  T.  528.      Dis-  J  Park,  Ins.,  8th  ed.,  p.  116. 
cussed   by   Cockburn,   Ch.  J.,  in 
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only  excepted.  The  second  count  stated  the  exception  to  have  Hunter 
been  of  the  act  of  God,  the  King's  enemies,  fire,  and  all  and  pbifbbp. 
every  other  dangers  and  accidents  of  the  seas,  rivers,  and  navi- 
gation, of  what  nature  and  kind  soever.  The  third  count  stated 
a  delivery  by  the  plaintiff  to  the  defendants  of  500  logs  of 
mahogany  and  100  tons  of  logwood ;  and  that  they,  having  sold 
and  disposed  of  them,  promised  to  render  to  the  plaintiff  a  just 
and  reasonable  account  of  the  sale  and  proceeds,  but  had 
♦refused  to  do  so.  The  other  counts  were  for  goods  sold  and  [  #379  ] 
delivered,  for  money  had  and  received,  and  upon  an  account 
stated.  The  defendants  pleaded  the  general  issue,  and  gave  a 
notice  of  set-off,  in  the  common  form,  for  freight,  work  and 
labour,  and  money  paid.  At  the  trial  at  Guildhall  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  the 
following  facts  :  the  damages  (if  any)  to  be  settled  by  arbitration 
according  to  that  opinion. 

On  the  3rd  of  Sept.  1808  a  charter-party  of  affreightment, 
under  seal,  was  entered  into  and  executed  by  the  defendants, 
being  owners  of  the  ship  Young  Niclwlas,  and  the  plaintiff,  as 
freighter  of  her,  on  a  voyage  from  Falmouth  to  Honduras  Bay, 
to  fetch  back  from  thence  for  the  plaintiff  a  cargo  of  mahogany, 
with  60  tons  of  dye-wood  and  logwood  or  fustick,  to  be  delivered 
at  London;  the  dangers  of  the  seas  and  other  unavoidable 
casualties  always  excepted.  And  by  the  terms  of  such  charter- 
party  the  freight  was  stipulated  and  covenanted  to  be  paid  by 
the  plaintiff  to  the  defendant,  in  the  following  manner,  viz. 
That  the  freighter  should  pay  to  the  owners  freight  for  the  said 
cargo  at  the  rate  of  121.  12*.  per  ton  for  mahogany,  and  for 
logwood  or  fustick  at  the  rate  of  81.  8s.  per  ton  of  20  cwt.  at  the 
King's  beam,  with  1*.  6d.  per  ton,  in  lieu  of  port  charges  and 
pilotage,  besides  the  primage  therein  specified :  such  freight,  &c. 
to  be  paid  as  follows :  to  wit,  one  third  part  on  a  right  and  true 
delivery  of  the  said  homeward-bound  cargo,  and  the  remaining 
two  third  parts  thereof  by  an  accepted  bill  or  bills  on  the 
freighter,  payable  at  three  months  date  from  such  delivery. 
And  the  parties  reciprocally  bound  themselves  by  such  charter- 
party  to  each  other  for  the  performance  of  the  covenants  and 
agreements  contained  in  it,  in  a  penalty  *of  8,0002.    The  ship      [  *sso  ] 
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Hunter  proceeded  to  Honduras  Bay,  where  a  cargo  of  mahogany  and 
Fbinsep.  logwood,  amounting  to  above  200,000  feet,  was  loaded  by  the 
plaintiff  on  board  the  ship  for  London ;  and  bills  of  lading  for 
different  parcels,  with  such  different  exceptions  as  are  stated  in 
the  different  counts  of  the  declaration,  were  signed  by  the  master 
of  the  ship  for  the  delivery  of  such  goods  to  the  plaintiff,  paying 
the  before-mentioned  freight  for  the  same.  The  ship  thus 
loaded,  and  having  no  other  goods  on  board  her,  sailed  from  the 
Bay  of  Honduras  on  her  homeward  voyage  on  the  29th  of  March, 
1804 ;  and  on  the  21st  of  April  following  was  so  damaged  in  a 
storm  as  necessarily  to  put  into  Savannah  in  Georgia  to  repair : 
and  the  master  (who  was  employed  by  the  defendants)  sold  a  part 
of  the  mahogany  there  to  pay  for  the  necessary  repairs  of  the 
Bhip ;  but  the  general  average  on  that  occasion  has  been  adjusted 
and  settled  between  the  parties.  On  the  8th  of  July  in  the  same 
year  the  ship,  having  been  refitted  again,  put  to  sea  with  the 
remainder  of  her  cargo  in  the  further  prosecution  of  her  home- 
ward voyage ;  but  on  the  next  day  was  captured  by  a  French 
privateer,  and  carried  towards  Guadaloupe.  On  the  6th  of 
August  following  she  was  recaptured  off  that  island  by  one  of 
his  Majesty's  sloops  of  war,  and  sent  to  St.  Kitt's ;  where  on  the 
5th  of  September  following  she  was  driven  ashore  in  a  hurricane 
and  wrecked ;  but  the  then  remaining  cargo  was  saved.  The 
wreck  and  cargo  were  by  order  of  the  Vice- Admiralty  Court  at 
St.  Kitt's  put  up  to  public  sale,  without  the  privity  or  consent  of 
the  plaintiff  or  defendants ;  except  only  as  such  consent  may  be 
involved  in  the  fact  of  the  master  of  the  Young  Nicholas  having 
applied  for  the  said  order ;  he  acting  on  that  occasion  according 
[  *38i  ]  to  the  best  of  his  judgment  for  the  benefit  of  all  ^parties  con- 
cerned. The  cargo  produced  (after  paying  l-8th  of  the  proceeds 
to  the  re-captors  for  salvage)  1776Z.  19a.  lOd.  The  ship  netted 
about  200Z. ;  and  the  proceeds  of  both  were  remitted  to  and 
received  by  the  defendants.  And  this  action  is  brought  to 
recover  the  proceeds  of  the  goods  sold  at  St.  Kitt's  and  remitted 
to  the  defendants,  who  insist  on  retaining  the  whole  thereof  on 
account  of  freight,  which  they  allege  to  be  due  pro  rata  itineris. 
The  plaintiff,  on  the  contrary,  insists,  that  he  is  entitled  to 
recover  the  value  of  the  goods  sold  at  St.  Kitt's,  without  any 
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allowance  for  freight.  The  questions  for  the  opinion  of  the  Court  Hunter 
were,  Whether  any  freight  were  payable  to  the  defendants,  in  pbiksbp. 
respect  of  the  cargo  sold  at  St.  Kitt's?  If  any  freight  were  pay- 
able for  the  goods  sold  at  St.  Kitt's,  Whether  such  freight  were 
to  be  calculated  on  the  proportion  of  the  voyage  actually  per- 
formed in  point  of  time,  or  distance,  or  only  on  the  propor- 
tionate diminution  of  expense  between  the  rate  of  freight  from 
Honduras  to  London,  and  the  rate  of  freight  from  St.  Kitt's  to 
London  ?  And  also,  Whether  freight  were  to  be  allowed  on  the 
quantity  of  goods  so  sold,  or  only  in  the  proportion  their  neat 
proceeds,  when  sold,  bear  to  their  prime  cost  on  board,  or  to 
what  they  would  have  neated  if  delivered  at  London  ?  It  was 
mutually  agreed,  that  when  the  rule  had  been  given  by  the 
Court,  the  result  should  be  settled  by  the  arbitration  of  William 
Ludlam  of  Lloyd's  Coffee-house,  London,  merchant,  in  con- 
formity to  such  rule. 

Marryat,  for  the  plaintiff,  contended  that  no  freight  at  all 
was  payable  in  respect  of  the  part  of  the  cargo  which  was 
wrecked  and  sold  at  St.  Kitt's,  and  remitted  to  the  defendants. 
There  is  great  difficulty  in  collecting  from  *the  books  any  rule  [  *382  ] 
for  ascertaining  in  what  cases  freight  is  due  pro  rata  itineris ; 
bat  there  is  no  case  of  rateable  freight  established  except  where 
the  owner  of  the  goods  has,  in  consequence  of  the  misfortune 
which  has  impeded  the  due  course  of  the  voyage,  prevented  the 
ship  owner  from  forwarding  them  to  the  place  of  their  destination 
by  disposing  of  them  himself ;  or  else  where  some  new  agree- 
ment has  been  expressly  made,  or  is  to  be  inferred  from  the 
circumstances,  for  the  apportionment  of  the  freight.  But  nothing 
of  the  kind  is  here  found. 

[He  referred  {inter  alia)  to  Luke  v.  Lyde,  2  Burr.  882,  and  1 
Black.  Eep.  190 :  Cook  v.  Jennings,  4  R.  R.  468  (7  T.  R.  381).] 

Richardson,  for  the  defendants,  contended  that  the  special       [  384  ] 
counts  could  not  be  supported,  and  that  the  true  question  arose 
upon  the  count  for  money  had  and  received. 

[He  referred  to  Lutwidge  v.  Gray,  Dom.  Proc.  Feb.  1788,  Abbott 
on  Shipping,  5th  ed.  808 ;  18th  ed.  591 ;  BaiUie  v.  Modigliani, 
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Huotbe     K.  B.  ffil.  T.,  25  Geo.  HI.  Park,  58 1 ;  Curling  v.  Long,  4  R.  R.  747 
Pmksbp.      (1  Bos.  &  P.  684) ;  Mtdloy  v.  Backer,  7  R.  R.  704  (5  East,  816).] 

[  587  ]  Marryat,  in  reply,  observed  that  the  plaintiff  here  had 

exercised  no  option  as  to  the  taking  of  his  goods  at  St.  Kitt's  ; 
but  they  had  been  sold,  and  the  money  remitted  to  the  defen- 
dants, before  he  had  any  opportunity  of  interposing  and  judging 
for  himself:  and  this  distinguished  the  present  from  all  the 
former  cases,  except  BaiUie  v.  Modigliani,  where  the  opinion 

E  *388  ]       quoted  was  not  the  point  *in  judgment.     *     *     * 

The  case  stood  over  for  a  few  days :  and  now 

Lord  Ellbnborough,  Ch.  J.  delivered  judgment : 

This  case,  which  was  argued  on  Tuesday  last,  stood  over,  rather 
for  the  purpose  of  our  looking  into  some  of  the  cases  cited,  particu- 
larly that  of  Baillie  v.  Modigliani,  Park,  58,  than  from  any  doubt 
[  *389  1  which  the  Court  entertained  upon  *the  main  points  of  the  case 
now  in  question.  It  will  be  recollected  that  it  was  an  action  of 
assumpsit,  brought  by  the  plaintiff,  a  shipper  of  goods  on  board 
the  ship  Young  Nicholas,  of  which  the  defendants  were  owners. 
The  parties  had  mutually  contracted  by  a  charter-party  of 
affreightment  under  seal  executed  between  them,  for  a  voyage 
from  Falmouth  to  Honduras  Bay.  The  defendants  were  to 
fetch  back  from  thence  for  the  plaintiff  a  cargo  of  mahogany, 
logwood,  &c.  to  be  delivered  at  London,  "  the  dangers  of  the 
seas  and  other  unavoidable  casualties  always  excepted."  By  the 
charter-party  the  freight  was  stipulated  to  be  paid  in  particular 
modes  and  proportions  on  a  right  and  true  delivery  of  the  same 
homeward-bound  cargo.  This  right  and  true  delivery  of  the 
homeward-bound  cargo  at  the  port  of  its  destination  never  took 
place ;  as  the  ship,  after  taking  in  such  cargo  at  the  Bay  of 
Honduras,  was  first  damaged  by  a  storm,  and  driven  into 
Savannah  in  Georgia  to  repair ;  was  afterwards,  in  the  further 
course  of  her  voyage,  captured  by  a  French  privateer;  then 
recaptured  by  a  King's  ship  and  sent  into  St.  Kitt's,  where 
she  was  driven  on  shore  in  a  hurricane  and  wrecked:  but 
the  remainder  of  the  cargo  (of  which  part  had  been  before 
sold   at  Savannah   for   the    expense   of  repairs)    was  saved; 

t  8th  ed.,  p.  116. 
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and  upon  the  application  of  the  captain  to  the  Court  of  Yice-  Huwtkb 
Admiralty  at  St.  Kitt's  for  an  order  for  that  purpose,  was,  pbinbbp. 
together  with  the  wreck  of  the  ship,  there  sold,  without  the 
privity  or  consent  of  the  plaintiff,  or  of  the  defendants.  The 
cargo  upon  such  sale  neated,  after  payment  of  l-8th  salvage  to 
'the  recaptors,  1,776Z.  19*.  10d.,  which  was,  together  with  the 
proceeds  of  the  ship,  remitted  to  and  received  by  the  defendants. 
The  action  was  brought  by  the  plaintiff  to  recover  the  proceeds 
of  the  cargo  sold  at  St.  *Kitt's  from  the  defendants,  who  had  so  [  "390  ] 
received  them.  The  defendants  insisted  upon  retaining  the 
whole  of  such  proceeds  on  account  of  freight,  to  which  they 
claimed  to  be  entitled  pro  rotd  itineris.  The  plaintiff  insisted 
upon  his  right  to  recover  the  whole  of  these  proceeds,  without 
making  to  the  defendants  any  allowance  for  freight.  The 
declaration  in  which  this  recovery  was  sought  contained  three 
special  counts  in  assumpsit,  founded  two  of  them  upon  two  bills 
of  lading  signed  by  the  master,  containing  the  first  of  them  an 
exception  of  "  the  dangers  of  the  seas ; "  the  second,  "  of  the  act 
of  God,  the  King's  enemies,  fire,  and  all  and  every  other  dangers 
and  accidents  of  the  seas,  navigation,"  &c.  Upon  these  two 
special  counts  the  plaintiffs  clearly  could  not  recover;  both 
because  they  contained  an  express  exception  for  the  very  perils 
by  which  the  loss  of  the  voyage  was  occasioned ;  and  also  because 
the  plaintiff,  having  contracted  with  the  defendants  by  charter- 
party  under  seal,  could  not  charge  the  defendants  in  respect  to 
the  same  subject-matter  in  virtue  of  a  contract  not  under  seal, 
^nd  signed  by  their  master  only  and  not  by  themselves. 

As  to  the  3rd  count,  whether  the  law  would  imply  any  such 
promise  to  account  for  the  proceeds  of  a  cargo,  wrongfully  sold  and 
converted,  upon  the  ground  of  such  conversion  only,  as  is  therein 
stated,  is  the  less  material  to  be  considered,  as  the  same  merits 
on  the  part  of  the  plaintiff  are  open  for  discussion  on  the  count 
for  money  had  and  received,  and  upon  which  count  the  question 
between  the  parties  distinctly  arises:  which  is,  whether  the 
defendants  have  a  lien  upon  and  can  claim  to  deduct  their  freight 
pro  rata  itineris  out  of  the  proceeds  of  the  cargo  sold  at  St.  Kitt's, 
and  which  are  now  in  their  hands.  *It  was  contended  on  the  [  *39i  ] 
part  of  the  defendants,  that  the  money  for  which  the  goods  sold 
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hcntee  is  a  substitution  for,  and  properly  represents,  the  goods  them- 
Pbinsep.  selves :  and  that  as  the  defendants  would,  if  the  goods  had  sub- 
sisted in  specie,  have  had  a  lien  upon  them  for  their  freight,  and 
would  be  entitled  to  have  carried  them  if  they  could  in  the  same 
ship,  or  to  have  hired  another  for  that  purpose,  and  so  to  have 
earned  their  full  freight :  or,  if  the  plaintiff  had  taken  them  out 
of  their  hands  before  the  voyage  was  completed,  would  have 
been  entitled  to  have  claimed  freight  pro  rata  itinera  against 
him  :  so,  now,  the  plaintiff,  having  sued  for  the  proceeds  in  this 
form  of  action  "  for  money  had  and  received,"  has,  in  virtue  of 
his  so  suing,  adopted  and  confirmed  the  act  of  the  master,  by 
which  the  goods  were  converted  into  money,  by  which  the 
further  conveyance  of  them  in  the  course  of  the  voyage  was 
prevented,  and  by  which  of  course  the  full  freight  of  them  was 
prevented  from  being  earned.  But  the  fallacy  of  the  argument 
on  the  part  of  the  defendants  appears  to  us  to  consist  in  attribut- 
ing more  effect  to  the  mere  form  of  this  action,  than  really 
belongs  to  it.  In  bringing  an  action  for  money  had  and  received, 
instead  of  trover,  the  plaintiff  does  no  more  than  waive  any 
complaint,  with  a  view  to  damages,  of  the  tortious  act  by  which 
the  goods  were  converted  into  money;  and  takes  to  the  neat 
proceeds  of  the  sale  as  the  value  of  the  goods;  subject  of  course 
to  all  the  consequences  of  considering  the  demand  in  question  as 
a  debt,  and,  amongst  others,  to  that  of  the  defendants  having  a 
right  of  set-off,  if  they  should  happen  to  have  any  counter  de- 
mand against  the  plaintiff.  But  we  have  been  much  pressed 
with  the  authority  of  the  case  of  Baittie  v.  Modigliani,  as  sup- 
posed to  be  similar  to  the  present ;  and  in  which  Lord  Mansfield 
392  ]  *is  stated  to  have  said,  "  In  this  case  the  value  of  the  goods  was 
restored  in  money,  which  is  the  same  as  the  goods,  and  therefore 
freight  was  due  pro  rata  itineris."  This  however,  as  every  other 
proposition  laid  down  by  a  Judge,  ought  to  be  understood  with 
particular  reference  to  the  facts  of  the  case  then  before  the  Court. 
That  was  the  case  of  a  ship  sailing  with  goods  from  Nevis  to 
Bristol,  which  was  captured  in  the  course  of  the  voyage,  carried 
into  France,  and  condemned  there :  but  the  sentence  of  condem- 
nation was  afterwards  reversed,  and  restitution  awarded.  The 
ship  and  cargo   had    however   in   the  meantime  been  sold: 


r  • 
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but  the  proceeds  of  the  sale  had  been  paid,  as  it  should  seem  Hunter 
from  the  note,  to  the  owner  of  the  goods,  deducting  the  charges  pbinsep. 
of  the  appeal :  and  the  owner  of  the  goods  had  out  of  the  money 
paid  the  owner  of  the  ship  freight  pro  rata  itineris.  Of  this 
payment  of  freight  the  owner  of  goods  claimed  the  reimburse- 
ment from  his  underwriters  upon  a  policy  on  goods :  but  it  was 
properly  answered  on  the  part  of  the  defendant,  and  the  Court 
held  accordingly,  that  the  insurer  on  goods  was  not  liable  to 
have  the  charge  of  freight  thrown  upon  him,  because  he  had 
not  engaged  to  indemnify  against  it :  and  this  was  sufficient  for 
the  decision  of  the  only  question  then  directly  in  judgment  before 
the  Court.  But  it  appears  from  the  note  of  that  case  that  Lord 
Mansfield  did  in  that  case  further  hold  that  freight  pro  rata. 
itineris  was  a  charge  upon  the  proceeds  of  the  goods  sold  in  the 
hands  of  the  owner  of  the  goods  to  whom  those  proceeds  had 
been  rendered  in  lieu  of  his  goods.  But  in  what  case,  and  under 
what  circumstances,  did  Lord  Mansfield  so  hold  ?  Was  it  in 
the  case  of  tortious  unauthorized  sale,  as  the  one  now  in  question 
must  be  taken  to  have  been ;  particularly  since  the  late  case  of 
Reid  v.  *Darby  t  decided  in  this  court  in  Trinity  Term  last  ?  Or  C  *398  ] 
in  a  case  in  which  the  competency  of  jurisdiction  of  the  several 
^courts  which  condemned  and  restored  was  unquestionable: 
where  if  the  ship  and  goods  had  been  restored  in  specie,  the 
right  of  the  ship  owner  to  earn  full  freight,  by  carrying  the  goods 
to  the  delivering  port,  was  entire ;  and  where  the  possibility  of 
doing  so  had  only  been  prevented  by  the  act  of  the  Court  or  its 
officers,  in  making  sale  of  the  goods  pending  the  suit,  and  by  no 
iault  on  the  part  of  the  owner  of  the  ship  ?  And  however  just 
it  may  be  that  a  substitution  of  money  for  goods,  made  by  the 
authority  of  a  competent  tribunal,  shall  be  equivalent  to  the 
actual  restitution  of  the  goods  themselves,  as  far  as  respects  all 
interests  in  and  liens  upon  that  fund ;  and  however  reason- 
able it  may  be  that  an  owner  thus  taking  the  substitute, 
which  requires  no  further  conveyance,  should  be  considered  as 
virtually  dispensing  with  the  further  duty  of  the  ship  owners, 
which  would  have  remained  to  be  performed  if  the  goods  had 
still  continued  in  specie;  yet,  no  such  dispensation  with  the 

t  Ante,  p.  246  (10  East.  143). 
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Hunter  duty  of  further  conveyance  on  the  part  of  the  owner  of  the 
Prinsep.  goods  can  be  implied  in  a  case  like  the  present,  in  which  the 
further  conveyance  of  them  is  rendered  impossible  by  an  act  of  the 
immediate  agent  of  the  ship  owners  themselves,  to  which  he, 
the  owner  of  the  goods,  is  neither  actually  nor  virtually  con- 
senting by  himself,  or  any  agent  empowered  to  consent  on  his 
behalf;  and  to  which  he  is  not  compelled  to  submit  by  any 
regular  exercise  of  legal  authority  in  any  quarter  whatsoever  ; 
and  from  which  he  can,  according  to  what  is  contended  for  on 
[  *394  ]  the  part  of  the  defendants,  derive  no  *  benefit  whatever ;  inas- 
much as  the  pro  rata  freight  claimed  by  them  exceeds  the  whole 
amount  of  the  proceeds  of  the  goods  sold.  Upon  this  view  of 
the  case  of  BaiUie  v.  Modigliani,  compared  with  the  present,  it 
affords  no  authority  adverse  to  the  claims  made  by  the  plaintiff 
in  the  present  action.  The  principles  which  appear  to  govern 
the  present  action  are  these :  the  ship  owners  undertake  that 
they  will  carry  the  goods  to  the  place  of  destination,  unless 
prevented  by  the  dangers  of  the  seas,  or  other  unavoidable 
casualties :  and  the  freighter  undertakes  that  if  the  goods  be 
delivered  at  the  place  of  their  destination  he  will  pay  the  stipu- 
lated freight :  but  it  was  only  in  that  event,  viz.  of  their  delivery 
at  the  place  of  destination,  that  he,  the  freighter,  engages  to 
pay  any  thing.  If  the  ship  be  disabled  from  completing  her 
voyage,  the  ship  owner  may  still  entitle  himself  to  the  whole 
freight,  by  forwarding  the  goods  by  some  other  means  to  the 
place  of  destination ;  but  he  has  no  right  to  any  freight  if  they  be 
not  so  forwarded ;  unless  the  forwarding  them  be  dispensed  with, 
or  unless  there  be  some  new  bargain  upon  this  subject.  If  the 
ship  owner  will  not  forward  them,  the  freighter  is  entitled  to 
them  without  paying  any  thing.  One  party,  therefore,  if  he 
forward  them,  or  be  prevented  or  discharged  from  so  doing,  is 
entitled  to  his  whole  freight ;  and  the  other,  if  there  be  a  refusal 
to  forward  them,  is  entitled  to  have  them  without  paying  any 
freight  at  all.  The  general  property  in  the  goods  is  in  the 
freighter ;  the  ship  owner  has  no  right  to  withhold  the  possession 
from  him,  unless  he  has  either  earned  his  freight,  or  is  going  on 
to  earn  it.  .If  no  freight  be  earned,  and  he  decline  proceeding 
to  earn  any,  the  freighter  has  a  right  to  the  possession.    The 
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captain's  conduct  in  obtaining  an  order  for  selling  the  *goods,      Huktbb 
and    selling  them    accordingly,   which  was  unnecessary,   and     pmksep. 
which  disabled  him  from  forwarding  the  goods,  was  in  effect      [  *393  "j 
declining  to  proceed  to  earn  any  freight,  and  therefore  entitled 
the  plaintiff  to  the  entire  produce  of  his  goods,  without  any 
allowance  for  freight.    The  postea  must  therefore  be  delivered 
to  the  plaintiff. 


K.   B.   HILARY  TERM. 


WEIGHT,   Clerk,   v.  SMYTHIES,   Clerk.  iso9. 

(10  East,  409—412.)  Jan-  2i- 

Where  successive  rectors  had  been  in  possession  of  land  for  above  fifty  r  jqq  -j 
years  past;  but  in  an  action  for  dilapidations  brought  by  the  present 
against  the  late  rector,  it  appearing  that  the  absolute  seisin  in  fee  of  the 
same  land  was  in  certain  devisees,  since  the  stat.  9  Geo.  II.  o.  36, t  and 
that  no  conveyance  was  enrolled  according  to  the  1st  section  of  that  Act, 
nor  any  disposition  of  it  made  to  any  college,  &c.  according  to  the  4th 
section ;  held  that  no  presumption  could  be  made  of  any  such  convey- 
ance enrolled  (which  if  it  existed  the  party  might  have  shewn),  and 
consequently  that  the  rector  had  no  title  to  the  land;  as  the  statute 
avoids  all  other  grants,  &c.  in  trust  for  any  charitable  use  made  other- 
wise than  is  thereby  directed :  although  in  fact  it  appeared  that  one  of 
those  devisees  was  the  then  rector,  and  that  the  title  to  the  rectory  was 
in  Balliol  College,  Oxford. 

This  was  an  action  brought  by  the  present  rector  of  St. 
Michael's,  Colchester,  against  his  predecessor,  to  recover 
damages  for  dilapidations  of  the  rectory-house,  and  other 
buildings  described.  The  declaration  stated,  as  usual,  the  seisin 
by  the  plaintiff  of  the  rectory  and  premises,  and  that  the  latter 
were  in  a  ruinous  state.  The  defendant  let  judgment  go  by 
default  as  to  the  rectory-house,  and  pleaded  not  guilty  as  to  the 
residue  of  the  grievance  complained  of.  The  property  in  dispute, 
consisting  originally  of  a  dwelling-house,  a  stable,  *slaughter-  [  *«c  ] 
house,  and  other  premises,  appeared  at  the  trial  to  have  been 
devised  by  one  Charles  Saunders  of  Colchester,  by  will  dated  the 
2nd  of  August,  1754,  in  the  following  words :  "  I  give  and  devise 

t  See  now  the  Consolidating  Act,  51  &  52  Yict.  c.  42.— R.  C. 
B.B. — VOL.  X.  Z 
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Wmoht     all  that  capital  messuage  or  dwelling-house,  with  the  stable, 
Smtthies.    slaughter-house,  yards,  garden,  and  other  appurtenances,  now  in 

* 

the  occupation  of  me  and  S.  N.  unto  my  friends  G.  Wegge,  C. 
Gray,  Esq.  and  the  Bev.  G.  Eilby,  all  of  Colchester,  their  heirs 
and  assigns  for  ever : "  having  before  given  an  estate  for  life  in 
the  premises  to  his  wife.  The  tenant  for  life  and  the  three 
devisees  in  fee  were  proved  to  be  dead.  No  trust  was  declared, 
nor  any  thing  else  contained  in  the  will  which  could  affect  these 
premises,  nor  any  residuary  devise.  But  it  appeared  that  Eilby, 
one  of  the  devisees,  was  rector  of  this  parish,  and  that  he  and  all 
his  successors,  by  connivance  of  the  trustees,  had  let  the  premises 
to  tenants  for  their  own  benefit.  The  advowson  is  in  Balliol 
College,  Oxford.  On  these  facts  Macdonald  C.  B.  was  inclined 
against  the  plaintiff's  right  to  recover  the  damages  for  the  dilapi- 
dation of  the  buildings  in  dispute ;  considering  that  though  from 
the  length  of  time  that  the  successive  rectors  had  been  in  the 
receipt  of  the  rents  of  these  premises,  it  would  have  been  pre- 
sumed, had  nothing  appeared  to  the  contrary,  that  the  property 
had  been  acquired  to  the  rectory  by  Borne  legal  means ;  yet  as 
the  manner  in  which  it  had  originally  been  acquired  was  shewn, 
it  appeared  that  the  fee  was  either  in  the  heir  of  the  surviving 
joint-tenant,  or  in  the  devisee  or  alienee  of  such  survivor ;  or  in 
the  heir  at  law  or  devisee  of  the  testator,  if  the  devise  were  void 
as  being  made  collusively  to  evade  the  Statute  of  Mortmain. 
However,  the  learned  Judge  permitted  the  inquiry  to  proceed  as 
to  the  amount  of  these  dilapidations,  and  a  verdict  was  found  for 
r  •in  ]  the  plaintiff  for  150Z.  the  estimated  amount  of  *the  dilapidation 
of  the  rectory-house ;  and  leave  was  given  to  the  plaintiffs 
counsel  to  move  to  add  a  further  sum  of  ,  being  the  amount 
of  the  dilapidation  in  respect  to  the  premises  in  question,  if  the 
Court  should  be  of  opinion  that  he  was  entitled  to  recover  for 
those. 

Nolan  accordingly  applied  for  a  rule  for  that  purpose  in  last 
Michaelmas  Term,  and  stated  the  objection  made  at  the  trial  on 
the  part  of  the  defendant,  as  to  the  premises  in  dispute ;  that 
this  was  a  void  devise  within  the  Statutes  of  Mortmain :  to 
which  it  was  answered  that  as  the  rectory  belonged  to  Balliol 
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College,  it  was  within  the  saving  of  the  4th  section  of  the  stat.  Wright 
9  Geo.  II.  c.  36,  which  confirms  dispositions  of  lands,  &c.  in  trust  Smythikp. 
for  either  of  the  two  Universities  or  the  Colleges  thereof :  for 
which  Tlie  Attorney-General  v.  Tancred\  was  cited.  And  it  was 
contended  that  as  the  successive  rectors  of  the  parish  for  above 
50  years  past  had  had  possession  of  these  premises,  a  convey- 
ance, if  necessary,  would  be  presumed  from  the  trustees  to  the 
use  of  the  College ;  and  that  the  plaintiff,  the  present  rector, 
could  not  be  supposed  to  be  in  possession  of  the  title  deeds  of  his 
patrons,  so  as  to  produce  them  in  evidence.  And  he  referred  to 
Griffin  v.  Stan}wpe,\  where  it  was  said  ip.  argument,  and  not 
denied,  that  "  if  a  parson  shew  that  for  200  years  certain  land 
was  parcel  of  his  glebe,  it  is  not  therefore  of  necessity  that  the 
other  should  produce  a  confirmation  from  the  patron  and 
ordinary  ;  for  the  continuance  of  the  possession  makes  it  inten- 
dible  to  be  according  to  law  at  the  time  it  was  made."  So  in 
Crimes  v.  Smith,§  though  the  original  instrument  of  impropria- 
tion of  a  vicarage  *anno  22  Ed.  IV.,  with  condition  that  it  should  [  **12  ] 
be  endowed,  was  shewn  by  the  defendant,  and  that  it  never  had 
been  endowed,  and  therefore  the  impropriation  was  void  ;  yet  as 
during  all  the  time  a  vicar  had  been  presented,  admitted,  insti- 
tuted and  inducted,  as  one  rightfully  endowed,  it  was  resolved  by 
all  the  Court  that  it  should  be  presumed  that  the  vicarage  in 
respect  of  continuance  was  lawfully  endowed. 

Garroiv  and  Marryat  now  shewed  cause;  and  referred 
shortly  to  the  learned  Judge's  report,  as  decisive  of  the  question ; 
ihe  devise  being  absolute  upon  the  face  of  it,  and  no  proof  of  any 
conveyance  enrolled  having  been  made  by  the  devisees  or  any  of 
them  to  the  rector  and  his  successors,  without  which  no  title 
could  be  derived  to  them  since  the  stat.  9  Geo.  II.  c.  86,  s.  1, 
and  which,  if  it  existed,  the  plaintiff  had  necessarily  the  means 
of  shewing.  And  that  in  the  absence  of  such  proof,  the  title 
being  shewn  to  be  out  of  the  rectors  since  the  statute,  no  pre- 
sumption could  be  made  in  their  favour  in  express  contradiction 
to  the  provisions  of  the  Act. 

t  AmbL  351.  %  Cro.  Jao.  456.  §  12  Co.  Rep.  4. 
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weight         The  Court  (in  the  absence  of  Lord  Ellenborough,  who  was  ill) 

Smythies.    were  clearly  of  this  opinion ;  and  Shepherd,  Serjt.,  who  was  to 

have  supported  the  rule,  yielded  to  that  opinion,  without  arguing 

the  case. 

Rtde  discharged. 


1809.  BOWDEN  v.  YAUGHAN. 

Ja*'  25'  (10  East,  415-^16.) 

r  415  l  A  representation  to  the  underwriters  at  the  time  oi  effecting  a  policy 

by  the  owner  of  goods  on  board  a  ship,  as  to  the  time  of  her  sailing, 
being  made  bond  fide  upon  probable  expectation,  does  not  conclude  him. 

This  was  an  action  upon  a  policy  of  insurance  on  goods  at  and 
from  Lisbon  to  London.  Previous  to  the  effecting  of  the  insur- 
ance a  letter  had  been  received  by  the  plaintiff  from  his  corres- 
pondent, dated  Lisbon,  27th  of  October,  1807,  in  which  the 
writer  advises  him  that  he  had  consigned  to  him  1828  hides  by 
the  Almirante  Nelson,  which  were  to  be  insured;  stating  that 
she  was  a  Portuguese  ship,  and  would  sail  in  a  few  days.  This- 
letter  was  not  shewn  to  the  underwriters  at  the  time  of  subscrib- 
ing the  policy  ;  but  the  broker  represented  that  the  ship  was  to 
sail  in  a  few  days :  and  he  said  upon  his  examination  at  the 
trial  at  Guildhall,  that  if  it  had  been  represented  that  the  ship 
was  not  to  sail  in  less  that  a  month,  the  insurance  could  not 
have  been  effected  ;  the  French  army  marching  to  the  attack  of 
Portugal  being  then  daily  expected  at  Lisbon.  There  was  no 
doubt,  therefore,  of  the  materiality  of  the  representation :  and  in 
fact  the  vessel  did  not  sail  till  the  29th  of  November,  and  was. 
stopped  by  the  enemy  on  the  30th  before  she  left  the  Tagus* 
Lord  Ellenborough,  Ch.  J.  left  the  case  to  the  jury ;  advising; 
them  to  consider  that  the  person  by  whom  the  representation 
was  made  was  the  owner  of  goods,  who  could  only  speak  of  the 
sailing  of  the  vessel  from  probable  expectation ;  and  that  if  such 
representation  were  made  bond  fide,  it  should  not  conclude  him. 
[  *4i6  ]  And  the  jury,  being  of  opinion  that  the  *representation  had  been 
made  bond  fide  on  probable  expectation,  found  a  verdict  for  the 
plaintiff. 
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Park  now  moved  for  a  new  trial,  on  the  ground  that  no  flttch      Bowdkn 
distinction  appeared  in  any  of  the  cases,  between  a  representa-     vauqham. 
tion  as  to  the  time  of  sailing  made  by  the  owner  of  the  goods, 
and  one  made  by  the  ship  owner ;  and  that  the  effect  of  it  with 
respect  to  the  underwriter  was  the  same,  whether  it  proceeded 
from  the  one  or  the  other.    But 

The  Court  were  of  the  same  opinion  with  the  Lord  Chief 
Justice  at  the  trial,  that  a  representation  as  to  the  time  of  the 
ship's  sailing,  made  by  the  owner  of  goods  on  board,  must  from 
the  nature  of  the  thing  be  considered  only  as  a  probable  expecta- 
tion, he  having  no  control  over  the  event. 

Ride  refused. 


THOMASON,  jointly  with  HIPGIP,  PEAESOX,  and  j£w2'5 

HODGES,  Assignees,  under  separate  Commissions,  — 

of    TJNDEEHILL    and    GUEST,    Bankrupts,     v.  [4181 
FKERE  and  Others. 

(10  East,  418—427.) 

When  a  partner  becomes  bankrupt,  all  his  authorities  to  bind  the 
firm  by  dealings  in  the  ordinary  course  of  business,  are  deemed  as 
having  been  determined  by  the  act  of  bankruptcy,  t  So  that  two  out 
of  three  partners  having  without  authority  of  their  firm  drawn  a  bill 
upon  the  firm  to  their  own  order,  and  haying  indorsed  the  bill  sub- 
sequently to  an  act  of  bankruptcy  by  each  of  them,  followed  by  com- 
missions of  bankruptcy,  it  was  held  that  the  indorsement  did  not  bind 
either  the  property  of  their  assignees  in  bankruptcy  or  of  their  solvent 
partner. 

Thomason,  Underbill,  &  Guest  were  partners  in  trade  at 
Birmingham ;  to  whom  the  defendants,  bankers  at  the  same 
place,  advanced  money  from  time  to  time.  On  the  1st  of  June, 
1807,  the  balance  due  to  the  defendants  was  1,8001.,  which  was 
afterwards  increased ;  and  Thomason,  being  then  resident  at 
Copenhagen,  where  he  has  ever  since  continued,  the  defendants 
applied  for  security  to  Underhill  &  Guest ;  who  thereupon  by 
deed  of  that  date,  executed  by  them  only,  and  without  any 
authority  from  Thomason,  but  purporting  to  bind  him  also, 

t  See  Lindley  on  Partnership,  5th  ed.,  p.  667;  Partnership  Act,  1890, 
6.  38.— B.  C. 


342  1809.    K.  B.    10  EAST,  418—419.  [e.b. 

thomabon    assigned  to  the  defendants  certain  scheduled  debts  due  to  the 
and  others.    finn  of  Thomason,  Underhill,  &  Guest,  and  amongst  others  a 
Fbkbe       ^k*  *or  M501.  (the  sum  now  in  dispute)  from  Gamble  &  Co.  in 
America.     On  the  3rd  of  October,  1807,  Underhill  &  Guest 
received  a  letter  of  advice  addressed  to  their  firm  from  Gamble 
&  Co.  (who  were  ignorant  of  this  assignment)  desiring  them  to 
draw  a  bill  on  Gamble  &  Co.'s  agents  Dunlop  &  Co.  in  London 
for  the  amount  of  their  debt  of  1,450J.;  which  bill  was  accordingly 
[  *4i9  ]      drawn  at  two  months,  and  was  accepted  by  Dunlop  *&  Co.  on 
the  8th  of  October,  and  returned  to  Underhill  &  Guest  at  Bir- 
mingham ;  and  on  the  11th  Guest,  with  the  assent  of  Underhill, 
indorsed  and  delivered  it  over  to  the  defendants,  who  had  applied 
for  it,  and  they  received  payment  of  it  on  the  6th  of  December. 
On  the  7th  of  October,  1807,  Underhill  &  Guest  committed  acts 
of  bankruptcy ;  on  the  19th  separate  commissions  of  bankrupt 
were  taken  out  against  them ;   and  on  the  26th  they  were 
declared  bankrupts,  and    the    plaintiffs    (Hipgip,   Pearson,   <& 
Hodges)   were  chosen  their  respective  assignees.    And  those 
assignees  joined  with  Thomason,  the  remaining  solvent  partner, 
to  bring  this  action  for  money  had  and  received,  in  order  to 
recover  back  the  said  sum  of  1,4501.  so  paid  to  the  defendants  by 
Underhill  &  Guest  after  their  bankruptcy,  by  virtue  of  the 
deed  of  assignment  executed  before  by  those  two  partners  for 
themselves  and  their  absent  partner  Thomason.    And  it  further 
appeared  that  at  the  time  of  the  bankruptcy,  and  at  the  trial  of 
this  cause,  the  partnership  firm  of  Thomason,  Underhill,  & 
Guest  was  indebted  to  the  defendants  in  a  larger  amount  than 
1,450Z.  for  which  this  action  was  brought.    Under  these  circum- 
stances, Grose,  J.,  before  whom  the  cause  was  tried  at  Warwick, 
principally  on  the  consideration  that  the  partnership  firm  of 
Thomason,   Underhill,   &  Guest,   whose  interests  were  repre- 
sented by  the  respective  plaintiffs,  was  indebted  to  the  defendant* 
in  a  larger  sum  than  that  sought  to  be  recovered,  nonsuited  the 
plaintiffs.    Whereupon  a  rule  nisi  was  obtained  in  the  last  Term 
for  setting  aside  the  nonsuit,  and  for  a  new  trial. 

It  was  now  agreed  on  all  hands,  that  Underhill  &  Guest  had 
no  authority  to  bind  their  absent  partner  Thomason  by  deed  ; 
and  that  the  bill  having  been  indorsed  and  delivered  to  the  defen- 
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dants  by  the  bankrupt  partners,  *after  acts  of  bankruptcy  com- 
mitted by  them,  would  not  bind  their  assignees,  whose  title 
would  relate  back,  so  as  to  affect  the  shares  of  the  two  bankrupts. 
The  remaining  questions  were  then  resolved  into  these  ;  first, 
whether  the  payment  of  a  partnership  debt  made  by  the  two 
partners  after  acts  of  bankruptcy  committed  by  them,  but  before 
any  commission  issued  thereon,  would  bind  the  solvent  partner 
abroad :  and  if  not,  2ndly,  whether  this  action  brought  in  the 
joint  names  of  the  solvent  partner  and  the  assignees  of  the  others 
to  recover  the  whole  could  be  maintained,  when,  as  against 
Thomason  at  least,  the  defendants  were  entitled  to  retain  this 
money ;  and  when  the  firm  of  Thomason,  Underhill,  &  Guest, 
which  still  (it  was  said)  remained  solvent,  and  was  represented 
by  the  several  plaintiffs  in  this  action,  was  now  indebted  to  the 
defendants  in  more  money  than  was  sought  to  be  recovered  from 
them. 

[The  rule  having  been  argued :] 

Grose,  J. :  t 

It  struck  me  at  the  trial  that  the  defendants,  to  whom  the 
firm  of  Thomason,  Underhill,  &  Guest,  represented  by  the 
several  plaintiffs  in  this  action,  was  indebted  in  more  money 
upon  the  balance  of  accounts  than  was  sought  to  be  recovered 
against  them  in  this  action,  had  a  right  to  set  off  their  demand ; 
but  from  the  arguments  which  have  been  adduced  I  now  think 
that  if  the  contrary  be  not  established,  it  is  at  least  rendered  so 
doubtful  that  there  ought  to  be  a  new  trial,  in  order  to  have  the 
case  more  fully  heard,  and  the  questions,  which  are  of  conse- 
quence, more  distinctly  brought  before  the  Court,  either  upon  a 
special  verdict  or  a  case  reserved. 

Lb  Blanc,  J. : 

I  agree  that  the  cause  should  go  to  a  new  trial.  It  requires 
further  time  and  attention  to  separate  the  facts  and  the  law ; 
and  if  the  defendants  be  so  advised  they  may  apply  for  a  special 
verdict.  As  to  the  form  of  the  action  I  have  no  doubt :  two  out 
of  three  partners  commit  separate  acts  of  bankruptcy,  and  from 

t  Lord  EUenborough,  Ch.  J.,  was  indisposed  and  absent. 


Thomason 

and  Hipoip 

and  Others 

«. 

Fbebe. 

[  #420  ] 
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Thom  AfiON  that  time  the  partnership  property  is  by  operation  of  law  vested 
and  Others  in  the  assignees  of  Underhill,  and  in  the  assignees  of  Guest,  and 
7b^ke  in  Thomason  the  other  partner.  After  the  acts  of  bankruptcy 
committed  by  Underhill  &  Guest,  followed  up  as  they  were  by 
commissions  and  assignments,  they  ceased  to  have  any  control 
or  disposition  over  the  joint  property ;  and  therefore  their  in- 
dorsement of  the  bill  to  the  defendants,  after  such  acts  of  bank- 
ruptcy, was  made  by  persons  having  no  authority  to  dispose  in 
that  manner  of  the  partnership  fund  or  property ;  and  the  pre- 
sent plaintiffs,  in  whom  by  operation  of  law  the  whole  property 
[  *426  ]  *was  vested  from  that  time,  are  entitled  to  recover  back  the 
money  received  on  the  bill  as  money  received  to  the  use  of 
Thomason  and  of  the  respective  assignees.  And  then  the  ques- 
tion is,  Whether  the  defendants  can  set  off  a  demand  which  they 
have  upon  the  three  partners  to  a  greater  amount,  against  the 
claim  for  this  money  which  was  received  by  the  defendants,  not 
to  the  use  of  those  partners,  but  to  the  use  of  Thomason  and 
of  the  several  assignees  of  Underhill  &  Guest  ?  It  appears  to 
me  at  present  that  they  cannot  set  it  off;  but  the  case  should  go 
to  another  trial  in  order  to  have  it  more  solemnly  considered. 

Baylby,  J. : 

I  am  of  the  same  opinion.  The  defendants  claim  to  retain 
this  money  under  an  indorsement,  by  Guest  after  his  bankruptcy, 
of  this  bill  which  was  drawn  before  by  the  firm  on  the  correspon- 
dents of  Gamble  &  Go.  for  a  partnership  debt.  And  I  take  it  to 
be  now  clear  that  where  one  of  several  partners  commits  an  act 
of  bankruptcy,  which  is  afterwards  followed  up  by  a  commission 
and  assignment,  he  has  no  longer  any  property  in  the  partner- 
ship effects,  but  the  property  is  from  the  time  of  such  act  of 
bankruptcy  in  his  assignees  by  relation  and  in  the  solvent 
partners.  The  case  of  Hague  and  others,  Assignees  of  Anne  and 
Isaac  Scott,  v.  RoUeston>\  is  an  express  authority  upon  this  point. 
There  one  of  two  partners,  after  an  act  of  bankruptcy  committed 
by  him,  sent  to  a  joint  creditor  a  bill  of  parcels  of  goods  which 
he  had  just  before,  unknown  to  the  creditor,  deposited  in  a  ware- 
house in  his  name,  and  who  immediately  after  the  act  of  bank- 

t  4  Burr.  2174. 
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ruptcy  took  possession  of  and  sold  the  goods  in  part  payment  of  Thomabox 
his  demand :  and  the  other  solvent  partner  having  afterwards  an(j  others 
become  bankrupt,  the  assignees  under  *a  joint  commission  frbbe 
against  both  brought  their  action  of  trover  against  the  creditor, 
and  recovered  the  whole  value  of  the  goods ;  on  the  ground  that 
when  they  were  delivered  by  the  joint  trader  who  had  committed 
the  first  act  of  bankruptcy,  he  was  no  longer  to  be  considered  as 
a  partner  so  as  to  bind  by  his  act  the  property  of  the  other.  So 
here,  at  the  time  of  the  indorsement  of  the  bill,  Underhill  & 
Guest  had  no  control  over  the  partnership  effects ;  and  the  de- 
fendants could  not  acquire  the  property  in  the  bill  from  those 
who  had  no  control  over  it.  That  begets  the  second  question, 
Whether  if  persons  wrongfully  get  possession  of  the  property  of 
others,  they  can,  when  sued  for  it,  set  off  a  prior  demand  upon 
the  same  parties  in  right  of  whom  the  action  is  brought  ?  That 
must  be  determined  by  reference  to  the  statutes  of  set-off :  but 
those  only  apply  to  cases  where  there  are  mutual  debts  and 
credits.  Now  the  defendants  never  could  have  sued  Thomason 
and  the  assignees  of  Underhill  &  Guest  for  this  debt ;  for  their 
demand  was  against  the  partnership  firm  of  Thomason,  Under- 
hill, &  Guest.  The  case  therefore  is  not  within  the  words,  nor 
is  it  within  the  spirit  of  the  Acts. 

Ride  absolute. 


DOE,  ON  THE  SEVERAL  DEMISES  OF  ELIZABETH  ANNE  ]809. 

COX,   and  J.  KAY,   v.  DAY.  Ja^ 

(10  East,  427-431.)  ^  427  ^ 

Under  a  power  to  demise  for  twenty-one  years  in  possession,  and 
not  in  reversion,  a  lease  dated  in  fact  on  the  17th  of  February,  1802, 
habendum  from,  the  25th  of  March  next  ensuing  the  date  thereof,  is 
good  if  not  executed  and  delivered  till  after  the  25th  of  March ;  for  it 
then  takes  effect  as  a  lease  in  possession  with  reference  back  to  the  date 
actually  expressed. 

This    was    an    ejectment,    tried    before    Lawrence,    J.    at 
Gloucester,  to  recover  certain  freehold  and  leasehold  lands  in 
the  parishes  of  Eodmarton  and  Supperton,  which  *the  defen-      r  *428  " 
dant  claimed  under  a  lease    made    by  Charles  Wesley  Cox, 
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Dob  ez  <'em.  deceased,  the  father  of  E.  A.  Cox,  who  was  entitled  to  recover 

Cox 

r.  the  freehold,  and  Kay,  her  trustee,  the  leasehold,  if  the  lease 

made  by  her  father  were  not  good. 

By  indentures  of  lease  and  release  of  the  8th  and  9th  of  July, 
1790,  in  pursuance  of  an  agreement  made  previous  to  the 
marriage  of  G.  W.  Cox  and  Anne  his  wife,  the  freehold  premises 
were  limited  to  Charles  Cox,  the  father,  for  life,  remainder  to 
C.  W.  Cox,  the  son,  for  life,  remainder  to  his  first  and  other 
sons  in  tail,  remainder  to  his  daughters  in  tail :  with  a  power 
for  the  tenants  for  life  to  demise  the  premises  for  any  term  not 
exceeding  21  years  in  possession,  and  not  in  reversion,  or  by 
way  of  future  use.  And  the  leasehold,  which  was  held  under 
one  of  the  prebendaries  of  Salisbury,  was  conveyed  to  trustees, 
on  trust  to  permit  the  tenants  for  lives  to  receive  the  rents,  and 
at  their  request  to  make  underleases  of  the  premises  in  like 
manner.  Charles  Cox  being  dead,  a  lease  was  drawn,  dated  the 
17th  of  February,  1802,  purporting  to  be  a  demise  from  C.  W. 
Cox  to  the  defendant  of  the  freehold  and  leasehold  in  question, 
habendum  from  the  25th  of  March  next  ensuing  the  date  hereof, 
for  21  years,  at  the  yearly  rent  of  800Z. :  but  in  consequence  of 
some  difference  between  C.  W.  Cox  and  the  defendant,  the  lease 
was  not  executed  by  C.  W.  Cox  till  the  27th  of  April,  1802. 
Whereupon  the  learned  Judge  directed  the  jury  to  find  a  verdict 
for  the  plaintiff  for  the  whole  of  the  premises,  with  liberty  for 
the  defendant  to  move  the  Court  to  confine  the  execution  to  the 
leasehold  premises  in  case  they  should  be  of  opinion  that  the 
lease,  as  to  the  freehold,  did  not  take  effect  in  reversion,  or  by 
way  of  future  use;  thinking  that,  as  to  the  leasehold,  the 
defendant  had  no  right  at  law,  inasmuch  as  at  the  time  of 
[  *429  ]  *making  the  demise  the  legal  estate  was  not  in  C.  W.  Cox,  but 
in  his  trustees. 

Abbott  accordingly  moved  in  last  Michaelmas  Term  to  have 
the  verdict  for  the  plaintiff  entered  for  the  premises  included  in 
the  prebendal  lease  only ;  on  the  ground  that  the  lease  of  the 
freehold  only  took  effect  from  the  execution  and  delivery  of  the 
deed  ;  which  being  after  the  25th  of  March,  1802,  to  which  the 
habendum  referred,  the  demise  would  operate  from  a  day  then 
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past,  and  not  in  reversion  or  by  way  of  future  use :  and  that  the   Doe  ex  dem. 

words  of  the  habendum,  "  from  the  25th  of  March  next  ensuing  v 

the  date  hereof,"  would  refer  to  the  actual  date  before  men-        Dat* 

tioned,  namely,  the  17th  of  February,  1802,  and  not  to  the  day 

of  the  delivery.    The  inrolment  of  a  bargain  and  sale  under  the 

stat.  27  Hen.  VIII.  c.  16,  within  six  months  is  reckoned  from  the 

date,  and  not  from  the  delivery  of  the  deed.    Shep.  Touch,  221. 

And  though,  says  Lord  Coke,t  where  the  indenture  has  a  date, 

and  is  delivered  after,  it  shall  take  effect  to  pass  from  the 

bargainer  from  the  delivery ;  for  then  it  became  his  deed ;  and 

not  from  the  date:  yet  the  deed  must  be  inrolled  within  six 

months  after  the  date.    And  in  Butler  v.  Fincher,  I  he  said  that 

if  the  lease  (which  was  of  a  freehold,  habendum  from  the  day  of 

the  date)  had  been  delivered  after  the  first  day,  it  would  clearly 

have  been  good.    Then  in  Clayton's  case,§  the  distinction  was 

taken  between  a  demise  from  henceforth,  which  refers  to  the 

delivery  of  the  indenture,  and  from  the  date,  or  day  of  the  date, 

which  shall  be  taken  to  be  the  actual  date.    And  Hedley  v.  Joans  |, 

makes  the  *same  distinction  between  a  release  of  all  demands      [  *430  ] 

until  the  making  of  the  release,  and  until  the  date  thereof. 

WiUiams,  Serjt.,  PuUer,  and  Hall,  now  opposed  the  rule  : 

This  is  a  lease  under  a  power  to  demise  in  possession,  and  not 
in  reversion ;  which  is  to  be  construed  strictly ;  and  here  the 
lease  upon  the  face  of  it  purports  to  grant  a  future  interest.  It 
is  no  answer  to  say  that  the  deed  not  having  been  executed  till 
after  the  25th  of  March,  1802,  it  did  not  take  effect  before ;  for 
if  the  day  of  the  delivery  be  considered  in  law  as  the  true  date, 
the  lease  would  still  be  reversionary,  as  the  habendum  from  the 
25th  of  March  next  ensuing  the  date  would  then  refer  to  the 
25th  of  March,  1803. 

(Lb  Blanc,  J. :  That  is  assuming  that  the  day  of  the  date 
and  the  day  of  the  execution  of  the  lease  mean  the  same  thing.) 

It  does  not  say  from  the  day  of  the  date,  but  from  the  date. 
The  date  of  the  deed  is  quite  immaterial ;  it  takes  its  effect  only 

f  2  Infit.  674.         %  2  Bulstr.  306.         §  5  Co.  Rep.  1.        j|  Dy.  307,  a. 
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Dob  ex  dem.  from  the  delivery.     In  Pugh  v.  The  Duke  of  Leeds  t   Lord 
*.  Mansfield  said  that  the  date  of  a  deed  means  the  day  of  its 

Day-  delivery.  So  in  Goddard's  case.?  And  if  the  date  be  to  be 
reckoned  from  the  delivery  for  one  purpose,  it  cannot  be 
reckoned  from  a  different  time  for  another  purpose.  The 
authorities  cited  by  the  plaintiff's  counsel  went  upon  the  con- 
struction of  the  particular  words  of  the  statute  of  inrolments. 

Dauncey  and  Abbott,  contra,  were  stopped. 

Grose,  J. :  § 

We  must  construe  the  words  of  the  instrument,  if  possible,  vt 
[  *43i  ]  res  magus  valeat  quam  pereat,  'according  to  the  rule  of  construc- 
tion laid  down  in  Pugh  v.  The  Duke  of  Leeds.  Therefore 
though  the  lease  took  effect  to  pass  the  interest  only  from  the 
delivery,  which  was  not  till  after  the  25th  of  March  next  ensuing 
the  date,  yet  the  period  of  its  commencement  will  then  have 
reference  back  to  the  actual  date ;  which  will  cure  every 
objection. 

Le  Blanc,  J. : 

This  is  a  technical  objection,  in  order  to  give  effect  to  which 
we  must  insert  in  the  instrument  a  constructive  date,  which  will 
avoid  it,  in  the  place  of  an  express  date  of  the  25th  of  March, 
1802,  tne  retaining  of  which  will  make  it  good  with  reference  to 
the  time  of  the  actual  execution  of  the  lease  on  the  27th  of  April 
in  the  same  year :  but  to  put  such  a  construction  upon  it  would 
be  contrary  to  all  the  authorities. 

Bayley,  J.  agreed ;  and  added  that  what  was  said  by  Lord 
Mansfield  in  Pugh  v.  The  Duke  of  Leeds  was  with  reference  to  a 
case  where  the  deed  was  delivered  on  the  day  of  the  date. 

Rule  absolute. 

t  Cowp.  720.  §  Lord  EUenborough  was  absent 

$  2  Co.  Rep.  5.  from  indisposition. 
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KNILL  v.  WILLIAMS.  iw». 

(10  East,  431-437.)  J*±l*' 

A  promissory  note  for  100/.  payable  to  the  plaintiff  or  order,  and  [  431  ] 
originally  expressed  to  be  for  value  received  generally,  being  altered 
the  next  day  upon  the  suggestion  of  one  of  the  parties  by  the  addition 
of  the  words  "  for  the  good  will  of  the  lease  and  trade  of  Mr.  F.  K. 
deceased,"  requires  a  new  stamp ;  such  words  being  material,  and  not 
haying  been  originally  intended  to  be  inserted  and  omitted  by  mistake.! 

The  plaintiff  declared  on  a  promissory  note,  dated  Hereford, 
1st  April,  1807,  by  which  nine  months  after  date  the  defendant 
promised  to  pay  to  the  plaintiff,  or  order,  100Z.,  for  value 
received  for  the  good  will  of  the  lease  and  trade  of  Mr.  F.  Enill 
deceased ;  and  also  on  the  *  common  counts.  At  the  trial  before  [  *432  1 
Le  Blanc,  J.  at  Hereford  a  stamped  note  was  offered  in 
evidence,  corresponding  in  its  terms  with  the  note  in  the  form 
declared  on ;  but  it  appeared  on  the  examination  of  the  sub- 
scribing witness  to  the  note,  that  the  words  in  italics  were 
added  by  consent  of  both  parties  the  day  after  the  note,  the 
body  of  which  was  drawn  by  the  witness,  had  been  signed  and 
delivered  by  the  defendant  to  the  plaintiff,  without  any  new 
stamp  ;  and  that  the  witness,  who  had  drawn  the  note  the  day 
before  in  the  presence  and  under  the  direction  of  both  parties, 
was  not  instructed  to  insert  those  words  at  the  time. 

[The  judge  at  the  trial  rejected  the  evidence,  and  the  plaintiff 
was  consequently  nonsuited,  with  liberty  to  move  to  set  aside 
the  nonsuit,  and  by  consent  to  enter  a  verdict  for  the  plaintiff 
for  the  amount  of  the  note,  if  the  Court  should  be  of  opinion 
that  the  note  was  receivable  in  evidence.  The  question  as  to  the 
admissibility  of  the  evidence  having  been  subsequently  argued 
upon  a  rule  granted  pursuant  to  the  leave  reserved,  the  following 
judgments  were  pronounced :] 

Lord  Ellbnboeough,  Ch.  J. :  L  *35  ] 

The  first  inclination  of  one's  mind  is  always  to  support  an 
instrument  where  the  transaction  is  fair ;  but  when  we  find  so 
material  an  alteration  as  this,  made  after  the  instrument  has 

t  B.  of  E.  Act,  1882,  sec.  84,  and  146.    And  compare  London  and  Pro- 
ma.  97  (3).     See  Suffell  v.  Bank  of  vincial  Bank  of  England  v.  Roberta, 
England,  0.  A.  (1882)  9  Q.  B.  D.  555,  (1874)  22  W.  B.  402.— B.  C. 
573,  51  L.  J.  Q.  B.  401,  47  L.  T. 


350  1809.    E.  B.    10  EAST,  485—486.  [r.r. 

Kxill  been  issued,  I  do  not  know  where  we  should  stop  if  this  could 
Williams,  be  sustained.  If  a  bond,  for  example,  were  conditioned  for  the 
payment  of  money  generally,  could  it  afterwards  be  introduced 
by  way  of  recital  that  the  money  had  been  advanced  out  of  a 
particular  fund;  which  might  afterwards  be  made  use  of  as 
evidence  for  other  purposes.  Now  here  the  defendant  Williams 
was  originally  liable  on  the  note  for  value  received  generally, 
without  specifying  in  what  that  value  consisted ;  and  the  effect  of 
the  alteration  is  to  narrow  the  value  from  value  received  in 
general  to  the  value  expressed  ;  which  I  cannot  say  is  not  a  ma- 
terial alteration.  And  this  is  not  like  the  case  of  Kershaw  v. 
Coxf,  where  by  mistake,  as  it  appeared,  the  bill  had  not  been 
drawn  according  to  the  intention  of  the  parties  at  the  time,  and 
which  was  brought  back  the  next  day  to  the  drawer  to  have  the 
imperfect  execution  of  it  perfected.  But  this  is  a  case  where  the 
note  was  originally  drawn  in  the  manner  then  agreed  upon ;  and 
I  *J3G  ]  it  afterwards  occurred  *to  one  of  the  parties  that  the  particular 
account  on  which  the  note  had  been  given  should  be  inserted  in  it ; 
and  which  was  done  the  next  day  according  to  his  desire.  This 
he  might  have  required  as  evidence  for  him  against  the  other 
party  of  the  true  consideration  of  the  note ;  or  if  he  wished  to 
restrain  its  circulation  at  large,  to  put  it  upon  those  who  took  it 
to  inquire  whether  that  consideration  had  existed.  The  altera- 
tion was  made  on  the  following  day ;  and  if  it  might  have  been 
done  then,  there  is  no  reason  why  it  might  not  be  done  at  any 
subsequent  time :  and  if  in  this  instance,  it  may  be  done  in 
other  instances.  Such  an  alteration  therefore  cannot  be  admitted 
without  a  new  stamp. 

Grose,  J. : 

The  question  is,  whether  the  alteration  introduced  made  it  a 
different  note :  if  it  be  material,  it  is  a  different  note :  and  it 
certainly  is  material ;  for  it  points  out  the  good  will  and  trade  of 
P.  Knill  as  the  particular  consideration  for  the  note,  and  puts 
the  holder  upon  inquiring  whether  that  consideration  had  passed. 
The  objection  may  press  hard  on  the  plaintiff,  and  one  cannot 
but  be  sorry  that  the  justice  of  the  case  as  between  these  parties 
is  defeated ;  but  the  very  alteration  shews  that  the  parties  them- 

t  3  Esp.  246. 
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selves  were  not  satisfied  with  the  note  in  its  original  and  general       K*IU» 
form,  but  the  particular  consideration  was  required  to  be  pointed    Williams. 
out.     This  made  it  another  note,  and  required  a  new  stamp  ;  for 
want  of  which,  it  could  not  be  received  in  evidence. 

Le  Blanc,  J. : 

If  I  had  thought  that  there  was  any  evidence  on  which  the 
jury  might  have  found  that  the]words  afterwards  added  had  been 
originally  intended  to  have  been  inserted,  and  were  omitted  by 
mistake,  I  should  certainly  *have  left  it  to  them  so  to  find ;  the  [  *437  ] 
case  of  Kershaic  v.  Coxt  being  then  perfectly  fresh  in  my  mind  : 
but  according  to  my  recollection  of  the  evidence,  it  was  im- 
possible for  them  to  draw  that  conclusion  from  it.  The  opinion 
which  I  delivered  in  Kershaw  v.  Cox\  can  only  be  supported  on 
the  ground  that  the  alteration  there  made  in  the  bill  the  day 
after  it  was  negotiated  was  merely  the  correction  of  a  mistake 
made  by  the  drawer  of  it,  in  having  omitted  the  words  "or 
order,"  which  it  was  intended  at  the  time  should  be  inserted ; 
for  the  alteration  there  made  was  a  very  material  one.  But 
there  was  strong  evidence  in  that  case  to  shew  that  the  omission 
of  those  words  was  by  mistake;  for  it  was  intended  to  be  a 
negotiable  note,  and  was  immediately  afterwards  indorsed  as 
such ;  considering  that  it  had  been  drawn  payable  to  order ;  and 
as  soon  as  the  omission  was  discovered  it  was  rectified  by  the 
proper  parties.  Here  the  alteration  was  plainly  an  afterthought : 
and  then  it  brings  it  to  the  question  whether  it  be  a  material 
alteration ;  of  which  there  is  no  doubt,  for  the  reasons  which  have 
been  assigned  by  my  Lord  and  my  brother.  Then  being  a 
material  alteration,  and  one  made  upon  a  subsequent  agreement 
the  next  day,  there  ought  to  have  been  a  new  stamp. 

Bayley,  J. : 

The  case  of  Master  v.  Miller  decided  that  an  alteration  in  a 

material  part  of  a  bill  after  it  has  issued  makes  a  new  stamp 

necessary :    and  this  was  a   material  alteration ;    for  it  was 

evidence  of  a  fact,  which  if  necessary  to  be  inquired  into  must 

otherwise  have  been  proved  by  different  evidence. 

Rule  discharged. 
+  3  Eep.  246. 
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woo.        DOE,   on   the   Demise   op   THOMAS   THORLEY,  v. 
Jall~'  THOMAS  THOELEY  the  Elder,  and  BOOTH. 

[  438  ]  (10  East,  438— 446.f) 

One  devises  all  his  freehold  estate  to  his  wifo  during  her  natural  life, 
"  and  also  at  her  disposal  afterwards  to  leave  it  to  whom  she  pleases: " 
held  that  this  only  gave  her  a  power  to  leave  it  by  will ;  and  therefore 
that  a  disposition  of  it  by  feoffment  in  her  lifetime  was  void. 

In  ejectment  for  a  messuage  and  seven  acres  of  land  in  the 
parish  of  Dilhorn  in  Staffordshire,  the  lessor  of  the  plaintiff 
claimed  as  grandson  and  heir-at-law  of  John  Thorley,  who  died 
about  21  years  ago,  having  first  made  his  will,  dated  the  18th  of 
November,  1786,  whereby  he  devised  to  his  wife  Mary  Thorley 
"all  his  personal  estate,  and  likewise  all  his  freehold  estate, 
during  her  natural  life,  and  also  at  her  disposal  afterwards  to 
leave  it    to  whomsoever   she   pleased ; "    and   made  her  sole 
executrix.     The  defendants  claimed  under  a  feoffment  from  the 
said  Mary  Thorley,  who  is  since  dead,  made  on  the  28th  of  May, 
1787,  after  the  death  of  her  husband  ;  whereby,  in  consideration 
of  20Z.,  she  conveyed  to  her  second  son  Thomas  Thorley,  the 
defendant,  a  house  built  by  him  upon  some  of  the  land  compre- 
hended in  her  husband's  will ;   and  afterwards  made  her  will, 
dated  the  11th  of  July,  1789,  in  these  words :  "  I  leave  to  my 
daughter  Mary  Thorley  all  my  freehold  and  personal  estate, 
goods  and  chattels,  and  all  that  I  have,  for  her  natural  life ;  and 
at  her  death,  I  leave  to  my  son  Thomas  Thorley  the  house  and 
ground  which  I  now  am  possessed  of  for  the  care  and  manage- 
ment of  my  daughter  Mary  Thorley :    and  in  case  my   son. 
Thomas  should  die  before  my  daughter  Mary,  then  his  eldest 
son  John  Thorley  to  take  the  care  and  management  of  the  same~ 
I  leave  to  my  son  John  and  to  my  grandson  Thomas  Thorley  1*~ 
to  be  paid  by  my  son  Thomas  Thorley.    Likewise  I  desire  my  son 
Thomas  Thorley  to  pay  all  my  debts  and  funeral  expenses  at  my 
[  *430  ]       death ;  and  I  appoint  *R.  Willock  and  J.  Dann  my  executors." 
Mary  Thorley  the  mother  and  her  daughter  Mary  are  both 
dead.     The  house  mentioned  in  the  will  of  Mary  Thorley  was 
part  of  the  premises  contained  in  the  will  of  her  husband.    And 
it  was  contended  at  the  trial  before  Lawrence,  J.  at  Stafford, 

t  Dist.  Humble  v.  Bowman  (1877),  47  L.  J.  Ch.  62,  64. 
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that  the  defendant  was  not  entitled  to  the  house  conveyed  by  the  Doe  ex  dem. 
feoffment,  inasmuch  as  Mary  Thorley  had  no  power  to  dispose  of  „ 

the  lands  left  her  by  her  husband  in  any  way  but  by  her  will,  Tho^ot- 
and  not  by  any  instrument  to  operate  in  her  lifetime :  and  the 
learned  Judge  was  of  that  opinion;  thinking  that  the  word 
"  leave  "  pointed  at  a  testamentary  disposition.  And  as  to  the 
other  house  mentioned  in  Mary  Thorley's  will,  it  was  contended 
that  her  will  was  not  to  be  taken  as  an  execution  of  the  power, 
as  it  did  not  refer  to  the  power :  but  the  learned  Judge  thought 
otherwise;  and  directed  the  jury  to  find  their  verdict  for  the 
plaintiff  as  to  the  premises  mentioned  in  the  feoffment ;  giving 
the  defendant  liberty  to  move  to  enter  a  nonsuit  if  the  Court 
should  be  of  opinion  that  the  feoffment  was  a  good  execution  of 
the  power:  for  which  the  defendant's  counsel  relied  on  Tomlinson 
v.  DightonJ  where  one  devised  land  to  his  wife  for  her  life,  and 
then  to  be  at  her  disposal  to  any  of  his  children :  and  a  con- 
veyance made  by  the  wife  (and  her  second  husband)  by  lease 
and  release  and  fine  to  a  trustee  in  fee,  to  the  use  of  herself  for 
life,  remainder  to  her  daughter  in  tail,  remainder  to  her  son  in 
fee,  was  adjudged  a  good  execution  of  the  power.  And  on 
3  Leon.  71,  pi.  108,  there  cited ;  where  the  devise  was  to  the  wife 
for  life, "  and  after  her  decease  she  to  give  the  same  to  whom  she 
would :  "  and  this  power  also  was  held  to  be  well  executed  by  a 
grant  of  the  reversion  in  her  lifetime.  And  these  *cases  were  [  *440  ] 
again  mentioned  when  the  rule  for  entering  a  nonsuit  was  moved 
for  in  the  last  Term. 

[After  argument  upon  the  rule :] 

Lord  Ellenbobough,  Gh.  J. :  [  442 1 

This  question  arises  on  the  construction  of  a  power ;  and  if  by 
construing  it  liberally  be  meant  that  the  Court  should  give  to 
the  party  more  latitude  in  the  execution  of  the  power  than  the 
person  who  created  it  intended  to  give,  I  entirely  disclaim  any 
such  authority.  If  we  can  collect  the  meaning  of  the  devisor, 
we  will  obsequiously  give  it  effect ;  and  more  particularly  if  that 
which  appears  to  us  to  be  the  true  construction  of  the  words  be 
more  for  the  benefit  of  the  party  for  whose  sake  the  power  was 

t  1  P.  Wms.  149,  and  S.  C.  10  Mod.  31. 
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Dob  ex  dem.  created,  than  that  which  is  said  to  be  the  more  liberal  construe- 

Thart  ky 

*.  tion.    The  devisor  first  gives  to  his  wife  an  estate  for  her  life, 

Thoblet.    and  *tllen  he  sayB  ^  it  ^^  be  „  at  her  ^^^1  afterwards  to 

*•        J      leave  to  whomsoever  she  pleases."    In  common  understanding 
the  word  "  leave  "  must  be  taken  to  apply  to  that  sense  of  it  in 
which  a  person  making  his  will  would  naturally  use  it,  namely, 
by  a  testamentary  disposition.    And  this  mode  of  disposing  of 
the  property  was  most  for  the  benefit  of  his  widow,  whom  he  in- 
tended to  benefit  by  confiding  to  her  the  power  of  disposing  of 
his  property  after  her  death.    It  might  have  occurred  to  him 
that  if  he  gave  her  a  power  which  was  to  be  executed  by  deed  in 
her  lifetime,  she  would  thereby  devest  herself  of  all  control  over 
the  property,  and  be  disarmed  of  her  power  to  attract  respect  up 
to  the  moment  of  her  death  from  those  who  expected  to  be 
objects  of  her  bounty :  whereas  by  confining  her  to  a  disposition 
of  the  property  by  her  will,  which  would  be  ambulatory  until 
her  death,  it  would  operate  more  beneficially  for  herself  by 
attracting  respect  and  protection  to  her  to  the  end  of  her  life.    I 
am  not  prepared  to  say  that  this  is  a  power  so  annexed  to  her 
estate  that  after  disposing  of  that,  she  could  not  still  have 
executed  the  power :  but  I  found  my  opinion  on  the  word 
"leave,"  which  shews  that  the  testator  meant  the  power  to  be 
executed  by  will ;  and    differs   this  case  from   Tomlinson  v. 
Dighton,  where,  after  the  life  estate  of  the  widow,  the  property 
was  left  at  her  disposal ;   and  the  determination   that   such 
disposition  might  be  by  deed  in  her  lifetime  violated  no  received 
sense  of  those  words.    In  the  case  in  Leonard  the  power  con- 
ferred on  the  wife  was  after  her  decease  to  give  the  estate  to 
whom  she  would ;  which  might  import  something  of  which  the 
party  was  to  devest  herself  presently :  but  the  word  "  leave  "  as 
applied  to  a  disposition  of  property  emphatically  means  by  will. 

[  iu  ]       Grose,  J. : 

This  is  simply  a  question  of  intention,  as  to  what  the  testator 
meant,  after  giving  his  widow  a  life  estate  in  this  property^  by 
directing  that  it  should  be  "  at  her  disposal  afterwards  to  leave 
it  to  whomsoever  she  pleased : "  whether  he  meant  to  give  her 
a  power  to  pass  it  away  by  feoffment  in  her  lifetime,  or  only  by 
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Iter  will,  which  would  retain  to  her  the  control  over  it  to  the  end  dob  ex  dem. 
of  her  life.    It  might  have  occurred  to  the  testator  that  he  was  r. 

giving  a  power  over  his  property  to  be  executed  by  one  who  TH0BLBY- 
might  be  under  coverture  again ;  and  therefore  he  might  well 
intend  to  direct  the  disposition  of  it  by  such  means  as  would  at 
all  events  secure  her  control  over  it  in  case  she  survived  her 
second  husband,  and  to  the  end  of  her  life,  and  that  she  should 
not  be  able  to  debar  herself  of  this  control  by  any  act  during  her 
life ;  which  would  be  the  case  if  this  feoffment  could  take  effect. 
It  was  meant  to  protect  her  against  her  own  act ;  which  could 
only  be  done  by  preventing  her  from  disposing  of  the  property 
during  her  life :  and  therefore  the  testator  has  said  that  it  shall 
be  at  her  disposal  afterwards  to  leave  it  to  whom  she  would:  and 
we  can  only  carry  his  apparent  intention  into  effect  by  saying 
that  she  could  only  leave  it  by  a  testamentary  act.  If  the  case 
had  rested  upon  the  words  "  at  her  disposal,"  as  in  Tomlinson  v. 
Dighton,  that  might  as  well  have  been  by  common  law  convey- 
ance as  by  will :  but  the  word  "  leave  "  points  to  a  testamentary 
disposition  only ;  and  it  is  clear  that  the  testator  meant  her  to 
pass  the  estate  by  her  will  only,  which  she  might  revoke  at  any 
time  of  her  life  afterwards. 

Lb  Blanc,  J. : 

I  am  of  the  same  opinion.  The  case  is  clear  upon  the  first 
point,  and  therefore  it  is  not  necessary  to  give  an  opinion  on  the 
other ;  though  if  it  were  necessary,  *there  is  not  much  difficulty  [  •***  ] 
in  it.  The  property  is  "  to  be  at  her  disposal  afterwards."  If 
the  words  had  rested  there,  any  instrument  disposing  of  it  after 
her  death  would  have  been  within  the  words  of  the  power; 
according  to  the  case  of  Tomlimon  v.  Dighton,  and  that  in 
Leonard,  t  But  the  words  which  follow,  "to  leave  it,"  &c. 
control  the  generality  of  the  preceding  words,  and  are  the  same 
as  if  he  had  said  "  to  leave  it  by  her  last  will."  It  is  argued 
that  she  might  leave  it  as  well  by  other  instruments  as  by  a 
will-;  but  I  do  not  think  that  the  word  "  leave  "  has  so  extended 
a  signification;  it  applies  only  to  a  disposition  by  will.    A 

t  3  Leon.  71,  pi.  108. 

A  A  2 
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dob  ez  dem.  person  may  be  said  to  dispose  of  property  by  deed  as  well  as  by 
vm  will ;  but  no  one  is  ever  said  to  leave  property  by  deed.    This 

Thoblbt.  mo(je  0f  construing  the  words  of  the  power  is  also  much  mors 
than  the  other  in  favour  of  the  person  meant  to  be  benefited  by 
it :  for  thereby  she  would  retain  her  power  of  disposing  of  it  to 
the  end  of  her  life,  and  secure  to  herself  all  the  time  more  in- 
fluence and  respect.  The  word  "  then  "  in  Tomlinson  v.  Dighton 
could  not  be  meant  to  apply  to  a  disposition  of  the  property  after 
her  death,  but  must  refer  to  some  instrument  to  be  executed  in 
her  lifetime,  and  therefore  only  marked  the  period  when  the  dis- 
position was  to  take  effect.  The  same  may  be  said  of  the  case  in 
Leonard ;  and  the  word  "  give  "  there  used  applies  as  well  to  a 
gift  by  deed  as  by  will. 

Baylby,  J. : 

The  word  "  leave"  as  applied  to  the  subject  matter  prima  facie 
means  a  disposition  by  will ;  and  if  that  be  the  ordinary  sense 
of  the  word,  we  who  are  now  to  decide  upon  the  meaning  of  the 
testator  must  say  that  he  meant  to  use  it  in  that  sense,  unless 
something  appears  to  shew  that  he  used  it  in  a  sense  different 
[  #44fi  ]  from  the  ordinary  *one :  but  nothing  of  that  sort  does  appear. 
And  this  construction  is  confirmed  by  the  consideration  that  if 
the  widow  were  confined  to  dispose  of  it  by  will,  she  would  retain 
the  power  of  disposition  over  it  to  the  end  of  her  life ;  but  if  6he 
might  dispose  of  it  by  deed,  having  once  conveyed  it  away,  she 
would  be  precluded  from  the  exercise  of  any  further  disposing 
power  for  the  remainder  of  her  life.  Then  if  this  be  a  power  to 
dispose  of  the  property  only  by  will,  that  being  different  from  a. 
power  to  dispose  of  it  by  deed,  the  power  was  ill  executed,  nnrl 
Ike  lessor  of  the  plaintiff  is  entitled  to  recover. 

RuU  discliarged* 
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HILL  v.  SMITH.  i809. 

(10  East,  47&— 189 ;  sequel  of  S.  0.,  in  error,  4  Taunt.  520—533.)  Jan' 81* 

Where  the  corporation  of  Worcester  had  for  above  forty  years  received  r  475  1 
toll  upon  corn  sold  in  their  market  by  sample,  and  afterwards  brought 
within  the  city  to  be  delivered  to  the  buyer;  and  for  about  sixty  years 
back,  as  far  as  living  memory  went,  when  corn  pitched  in  the  market 
place  on  one  market  day  was  not  then  sold,  it  was  usually  put  in  store 
in  the  city,  and  only  one  bag  brought  into  the  next  market  by  way  of 
sample,  and  when  sold  in  that  manner  toll  used  to  be  taken  on  the  whole ; 
this  was  held  by  the  King's  Bench  sufficient  evidence  to  be  left  to  the  jury 
of  a  prescriptive  claim  to  take  toll  on  corn  sold  in  the  market  by  sample, 
and  afterwards  brought  into  the  city  to  be  delivered  to  the  buyer; 
though  the  witnesses  spoke  according  to  their  recollection  and  belief 
of  the  commencement  of  selling  by  sample  in  the  market  in  the  manner 
now  practised  between  forty  and  fifty  years  ago. 

Rule  for  a  new  trial  accordingly  discharged. 

But  on  the  final  judgment  of  the  Court  being  brought  up,  in  error, 
to  the  Exchequer  Chamber,  held  there  that  such  prescription  for 
toll  on  goods  sold  by  sample  in  the  market  and  afterwards  brought  into 
the  city  to  be  delivered,  could  not  be  supported. 

Trespass  for  taking  wheat  and  other  grain  of  the  plaintiff,  at 
Droitwich  in  the  county  of  Worcester,  and  converting  the  same 
to  the  defendant's  use.  To  which  the  defendant,  in  addition  to 
the  general  issue,  pleaded  several  special  justifications.  1.  As  to 
taking  80  pints  of  wheat,  part,  &c. ;  that  the  city  of  Worcester  is 
an  ancient  borough  or  city,  and  the  citizens  or  burgesses  have 
immemorially  been  a  body  corporate  by  different  names  till  the 
charter  of  the  19  Jac.  I.  incorporating  them  by  the  name  of  the 
mayor,  aldermen,  and  citizens  of  Worcester ;  and  that  the  said 
citizens  or  burgesses,  from  time  immemorial  until  that  charter, 
and  the  mayor,  aldermen,  and  citizens  since,  have  had  and  held 
and  *been  used  and  accustomed,  and  of  right  ought,  to  have  and  [  *477  ] 
hold  a  market  in  the  said  borough  or  city,  in  a  certain  place 
there,  now  called  the  Corn-market,  on  every  Saturday  (except 
when  Christmas-day  happens  on  a  Saturday)  for  the  buying  and 
selling  of  wheat  and  other  grain  there ;  and  during  all  the  time 
aforesaid  have,  at  their  own  costs  and  charges,  repaired  the 
highways  and  pavements  of  the  said  corn-market,  and  other 
highways  and  streets  in  the  said  borough  or  city,  for  the  more 
convenient  bringing  of  grain  into  the  said  borough  or  city  to  be 
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Hill  sold  there ;  and  by  reason  of  the  premises  have  immemorially 
Smith.  taken,  &c.  for  their  own  use  a  certain  reasonable  toll,  viz.  one 
pint  of  wheat,  corn  measure,  for  every  8  bushels  of  wheat, 
reckoning  the  same  according  to  the  quantity  sold  and  delivered 
as  such  in  the  said  city  or  borough,  sold  in  the  said  market  by 
sample,  and  afterwards  brought  into  the  said  borough  or  city  to 
be  delivered  to  the  buyer,  to  be  paid  by  the  seller  of  such  wheat, 
except  where  the  seller  of  such  wheat  has  been  a  freeman  of  the 
said  city  or  borough,  and  except  wheat  of  any  person  otherwise 
exempt  by  law  from  the  payment  of  the  said  toll,  and  except 
wheat  that  had  before  paid  toll  in  any  market  or  fair  in  the  said 
borough  or  city :  and  in  case  of  non-payment  of  such  toll  after 
reasonable  request,  &c.  the  corporation  have  immemorially  tafcen 
a  reasonable  distress  for  the  same,  &c.  The  plea  then  averred 
that  the  plaintiff  on  a  certain  market  day  sold  to  one  T.  Hull  31 
bags  as  for  8  bushels  of  wheat  in  each  bag,  by  sample,  to  be 
delivered  in  the  said  city,  which  said  wheat,  of  which  the  said 
80  pints  were  parcel,  &c.  was  afterwards  brought  to  be  delivered 
to  T.  Hull  in  the  said  corn-market  in  the  said  city,  &c.  (negativ- 
ing its  coming  within  any  of  the  exemptions).  That  the  defen- 
[  *478  ]  dant,  as  servant  of  the  corporation,  "requested  the  plaintiff,  then 
and  there  having  the  possession  of  the  said  wheat,  to  pay  toll 
for  the  same,  being  in  the  said  market  place,  and  within  the  said 
city ;  and  on  his  refusal,  took  the  said  80  pints,  &c.  for  and  in 
the  name  of  a  distress  for  the  said  toll.  The  2nd  special  plea 
introduced  another  exemption  from  the  payment  of  the  toll,  viz. 
where  the  wheat  was  drawn  into  the  city  in  the  cart  or  carriage 
of  any  freemen,  &c. ;  and  stated  that  on  payment  of  such  toll  on 
request,  the  corporation  had  immemorially  taken  the  same  out 
of  the  wheat  so  sold  by  sample  in  the  said  market,  and  after- 
wards brought  to  be  delivered  to  the  buyer  in  the  said  borough 
or  city,  and  to  detain  the  same  for  the  said  toll.  The  3rd 
special  plea  stated  that  the  city  of  Worcester  was  immemorially 
lying  within  and  parcel  of  the  manor  of  Worcester,  of  which 
manor  the  corporation,  &c.  have  been  immemorially  seised,  and 
in  respect  of  such  manor  have  immemorially  taken  and  received 
the  toll  for  and  in  consideration  of  the  liberty  of  coming,  going, 
and  passing  with  corn  and  grain  into  the  said  borough  or  city, 
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so  being  parcel  of  the  Baid  manor ;  and  in  case  of  non-payment  Hill 
have  immemorially  taken  a  reasonable  distress,  Ac.  The  4th  smith. 
plea  stated  that  the  corporation  have  immemorially  repaired  the 
horse  and  carriage  road  in  a  certain  street  in  the  said  city  of 
Worcester,  called  the  corn-market,  amongst  others;  and  by 
reason  of  the  premises  have  immemorially  taken  and  received 
the  said  reasonable  toll,  viz.  one  pint  for  every  8  bushels  of  corn 
or  grain  by  any  person  brought  into  the  said  borough  or  city 
over  and  along  the  said  horse  and  carriage  road,  in  the  said 
street  called  the  corn-market,  to  be  delivered  to  any  buyer 
thereof ;  except  as  before,  &c. ;  with  the  same  power  of  distress 
and  detention  in  case  of  non-payment :  and  then  averred  that 
the  plaintiff  *had  brought  into  the  said  city  93  bushels  of  wheat  [  *479 1 
over  and  along  the  said  horse  and  carriage  road  to  be  delivered 
in  the  said  city,  &c.  Wherefore,  &c.  The  replication  to  the 
first  special  plea  traversed  the  liability  of  the  corporation  to 
repair  the  highways  and  pavements  of  the  corn-market,  and 
other  highways  and  streets  in  the  borough  or  city,  as  stated  in 
that  plea,  and  that  by  reason  thereof  they  have  been  entitled  to 
take  the  toll  therein  claimed :  and  the  like  traverse  was  taken  on 
the  second  plea  in  respect  of  the  claim  of  toll  there  stated.  The 
replication  to  the  3rd  plea  traversed  the  right  of  toll  therein 
claimed  in  respect  of  the  seisin  of  the  manor  of  W.  in  considera- 
tion of  the  liberty  of  going  with  corn  into  the  said  borough  or 
city,  as  claimed  in  that  plea.  And  the  replication  to  the  4th 
plea  traversed  the  liability  of  the  corporation  to  repair  the  horse 
and  carriage  road  in  the  street  called  the  Corn-market,  among 
others,  and  their  right  in  respect  thereof  to  the  toll  claimed. 
On  all  these  traverses  issues  were  taken. 

At  the  trial  of  the  cause  before  Le  Blanc,  J.  at  Worcester, 
it  appeared  that  the  corporation  had  immemorially  repaired  the 
pavements  of  the  corn-market  and  some  of  the  streets  in  the 
city,  but  not  all  of  them  :  and  no  question  was  made  but  that 
they  were  immemorially  entitled  to  and  had  always  received  the 
toll  claimed  in  respect  to  all  corn  brought  in  bulk  into  the  corn- 
market  and  sold  there.  And  they  had  also  received  toll  of  all 
corn  sold  in  the  market  by  sample,  and  afterwards  brought  into 
the  city  to  be  delivered  since  the  practice  of  selling  by  sample 
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Hill       had  prevailed.    And  the  only  question  was,  whether  they  had 

Smith.  a  prescriptive  claim  to  the  toll  for  corn  sold  by  sample  in  the 
market,  and  afterwards  delivered  within  the  city ;  in  which 

[  *480  ]  manner  the  corn,  for  the  toll  of  which  the  distress  *in  question 
had  been  taken,  had  been  sold  and  delivered ;  the  sample  having 
been  exhibited  in  the  market  by  the  plaintiff,  the  seller,  in  a 
small  bag,  at  the  time  of  the  sale,  before  any  part  of  the 
commodity  in  bulk  had  been  brought  into  the  city,  but  which 
was  afterwards  delivered  in  the  market-place  within  the  city. 
Of  the  precise  time  when  this  mode  of  selling  by  sample  in  small 
bags  originated  no  certain  evidence  was  given,  but  probably 
about  40  years  ago,  as  it  appeared  upon  the  whole  of  the 
evidence.  The  general  evidence  as  to  the  mode  of  selling  corn 
in  this  market  went  back  to  about  60  years  ago,  at  which  time 
some  of  the  witnesses  first  recollected  attending  the  weekly 
markets.  The  corn  was  then  brought  in  bulk  on  horseback  and 
in  carriages,  for  the  most  part  in  bags,  and  was  pitched  in  the 
market-place.  Sometimes  a  single  bag  was  so  pitched,  and  the 
rest  were  left  at  hand  in  the  waggon  in  which  they  had  been 
brought  there.  But  as  far  back  as  living  memory  went,  if  the 
corn  so  deposited  in  bulk,  or  part  pitched  and  the  rest  left  in 
the  waggon  on  one  market  day,  was  not  then  sold,  instead  of 
being  taken  home  again  by  the  owner,  it  was  commonly  deposited 
in  some  warehouse  or  inn  within  the  city  till  the  next  market 
day,  when  a  single  bag  of  it  would  be  brought  and  pitched  in 
the  market-place  to  serve  as  a  sample  of  the  quality  of  the  rest 
of  it ;  and  when  sold  in  that  manner  toll  was  paid  for  the  whole 
quantity  sold,  the  same  as  if  the  whole  had  been  then  pitched 
in  the  market.  One  old  witness  spoke  of  sales  by  sample  in 
the  market  {i.e.  sales  by  sample  in  small  bags  without  any 
previous  pitching  of  the  bulk  in  the  market-place)  having  began 
according  to  his  recollection  about  the  years  1764  or  1766,  and 
that  soon  after  they  became  very  general.    It  was  objected,  on 

[  *48i  ]  the  part  of  the  plaintiff,  that  this  evidence  *(the  substance  of 
which  only  is  here  given)  did  not  prove,  but  negatived,  the 
prescriptive  claim  of  the  corporation  for  toll  upon  a  sale  by 
sample,  such  as  had  been  made  in  the  present  case.  But 
Lb  Blanc,  J.  told  the  jury  that  the  exercise  of  the  right  of 
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taking  toll  for  corn  sold  by  sample  for  so  many  years  back       Hill 

was  evidence  of  the  grant  of  such  a  toll  to  the  corporation      smith. 

before  time  of  memory :  and  that  though  the  practice  of  selling 

corn  by  sample  in  small  bags,  without  any  previous  pitching  of 

the  bulk  of  the  commodity  in  the  market-place,  appeared  to 

have  grown  up  in  modern  times ;  yet  as  it  appeared  that  as  far 

back  as  between  1740  and  1750,  to  which  the  evidence  went, 

corn  which  had  been  pitched  in  the  market-place  on  one  market 

day,  and  not  then  sold,  had  paid  toll  upon  the  sale  of  it  on 

a  future  day,  when  the  bulk  of  it  had  been  removed  and  lodged 

elsewhere  in  the  city,  and  only  a  small  part,  as  one  bag,  brought 

into  the  market,  which  was  exhibited  as  a  sample  of  the  rest ; 

he  thought  this  was  evidence  for  the  jury  to  decide  upon,  whether 

the  prescriptive  grant  of  toll  to  the  corporation  did  not  include 

sale  by  sample  as  laid  in  the  defendant's  first  special  plea  ;  and 

the  jury  accordingly  found  a  verdict  for  the  defendant  on  the 

first  special  issue. 

In  last  Michaelmas  Term  Williams,  Serjt.  moved  for  a  new 
trial,  upon  the  alleged  ground  of  the  misdirection  of  the  learned 
Judge,  in  having  left  it  to  the  jury  upon  the  facts  in  evidence 
to  presume  a  prescriptive  grant  of  toll  to  the  corporation  upon 
all  corn  sold  by  sample,  as  well  as  in  bulk,  when  the  practice  of 
selling  by  sample  at  all,  in  the  sense  in  which  sales  by  sample 
are  now  understood,  was  proved  to  have  originated  within  living 
memory.  And  the  Court  granted  a  rule  to  shew  cause,  in  order 
to  *have  the  question,  which  was  of  extensive  consequence,  more  [  »482  ] 
fully  discussed.    And  in  this  Term 

[The  rule  having  been  argued :] 

Lord  Ellenbobough,  Gh.  J. :  [  486  ] 

Without  suggesting  any  opinion  upon  the  questions  which 
appear  upon  the  record,  I  shall  confine  myself  to  the  only 
question  for  our  consideration  upon  the  present  rule,  whether 
the  evidence  received  at  the  trial  were  competent  to  be  submitted 
to  the  jury  in  proof  of  the  allegations  contained  in  the  first 
special  plea.  In  that  plea  an  immemorial  right  of  toll  is  claimed 
by  the  corporation  for  corn  sold  in  their  market  by  sample,  and 
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Hill        afterwards  brought  into  the  city  to  be  delivered  to  the  buyer. 

Smith.  This  claim  is  not  made  specifically  as  a  claim  of  a  market  toll ; 
because  it  is  stated  that  they  have  immemorially  repaired  a 
certain  place  in  the  city  called  the  corn  market,  and  other 

[  **87  ]  highways  and  streets  *in  the  city  for  the  more  convenient 
bringing  of  the  grain  to  be  sold  there;  and  that  by  reason 
of  the  premises  they  have  immemorially  taken  the  toll  claimed 
by  them.  This  may  apply  to  a  claim  of  toll  thorough,  and  is 
not  confined  to  a  mere  market  toll.  The  only  question  now  is, 
whether  upon  this  claim  so  stated  the  jury  might  fairly  presume 
from  the  evidence  laid  before  them  that  the  corporation  had  a 
prescriptive  grant  of  such  a  toll.  Sales  by  sample  must  be  as 
old  as  commerce  itself ;  and  in  the  case  of  bulky  commodities 
like  corn,  the  convenience  of  mankind  must  at  all  times  have 
required  an  exhibition  of  them  by  sample  in  some  maimer  or 
other  ;  but  sales  by  sample  in  a  market,  where  the  bulk  of  the 
commodity  is  never  brought  into  the  market  at  all,  may  be 
of  modern  introduction.  If  the  grant  were  of  toll  on  all  sales 
in  the  market  generally,  that  might  be  taken  to  include  sales 
quovis  modo,  by  sample  or  otherwise.  But  what  is  the  evidence 
of  sales  by  sample  on  which  toll  has  been  taken  ?  It  appears 
that  from  about  1764  the  practice  of  selling  by  sample  in  the 
manner  now  used  grew  to  be  very  general ;  but  before  that,  and 
as  long  back  as  any  witnesses  could  remember,  there  were 
occasional  instances  of  sales  by  single  bags  in  a  subsequent 
market  on  which  toll  was  taken,  where  the  bulk  of  the  commodity 
had  been  brought  into  the  market  on  a  prior  day,  and  remaining 
there  unsold  had  been  removed  into  other  parts  of  the  city. 
Now  though  that  would  not  prove  the  taking  of  toll  on  sales  by 
sample  of  things  afterwards  brought  into  the  city ;  yet  still  it 
would  be  evidence  of  sales  by  sample.  The  fact  of  such  sales 
was  notorious :  but  whether  in  every  instance  of  that  kind,  the 
bulk  of  the  commodity  had  actually  before  been  pitched  in  the 
market  on  a  prior  market  day  might  not  be  so  certain,  though 

I  *488 1  the  witnesses  might  believe  *that  it  had :  but  for  above  forty 
years  back,  it  is  agreed  that  such  sales  had  taken  place  without 
any  exhibition  of  the  commodity  in  bulk  in  the  market,  on  which 
toll  had  been  taken.    Then  taking  the  whole  of  this  evidence 


VOL.  X.] 


1809.    K.  B.    10  EAST,  488—489. 


36S 


together,  can  we  say  that  it  was  not  competent  evidence  to  be 
left  to  the  jury,  (for  that  is  the  only  question  now,)  to  presume 
that  the  practice  of  taking  toll  on  such  sales  had  prevailed 
immemorially.  And  the  jury  having  found  in  favour  of  the 
prescription  as  laid  in  the  plea,  I  see  no  ground  for  disturbing 
the  verdict.  What  the  effect  of  such  finding  may  be,  as  to  the 
questions  which  arise  upon  the  record,  I  give  no  opinion. 

Le  Blanc,  J. : 

I  thought  at  the  trial  that  the  evidence  was  sufficient  to  go  to 
the  jury  upon  the  prescription,  and  my  opinion  still  remains  the 
same. 

Baylet,  J. : 

This  was  proper  evidence  to  be  left  to  the  jury.  The  plaintiff 
had  in  truth  all  the  benefit  of  the  market  and  of  the  repair 
of  the  streets  sustained  by  the  corporation.  The  practice,  as  it 
now  prevails,  is  admitted  to  have  existed  for  above  40  years  ; 
and  therefore  the  question  does  not  rest  now  on  the  same  ground 
that  it  did  in  the  year  1764 :  for  after  an  acquiescence  for  so 
many  years  by  those  persons  who  were  interested  in  resisting 
the  claim  if  it  had  been  considered  to  be  unfounded  at  the  time, 
the  jury  might  with  more  reason  presume  that  there  did  exist  a 
like  usage  before  that  time,  though  not  known  to  the  particular 
witnesses  who  were  examined.  Former  instances  of  this  sort 
might  have  been  remembered  and  known  to  the  jury,  that  after 
persons  had  brought  part  of  their  corn  into  the  market  and  sold 
it  there,  they  had  contracted  there  to  sell  a  larger  quantity  *of 
the  same  kind,  and  for  which,  upon  its  being  afterwards  driven 
through  the  streets  and  delivered  in  the  city,  toll  may  have  been 
claimed.  This  would  properly  be  a  sale  by  sample,  and  if  the 
claim  of  toll  on  the  whole  quantity  had  been  submitted  to,  that 
would  have  warranted  them  in  finding  the  fact  of  a  prescriptive 
toll  on  sales  by  sample. 

Rule  discharged. 


Hill 

v. 
Smith. 


[  *489  ] 


[Subsequently  the  Court  of  E.  B.  gave  judgment  for  the  defen- 
dant. The  plaintiff  brought  error  in  the  Exchequer  Chamber, 
and  the  Cou&t  having,  after  argument,  taken  time  for  considera- 


ble 

June  5. 

[  4  Taunt 
520—533  ] 
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Hill       tion,  the  judgment  of  the  Court  in  error  was  on  June  5,  1812, 
Smith,      delivered  by] 

[  531 1      Mansfield,  Ch.  J. : 

This  case  has  remained  so  long,  not  so  much  from  any  great 
difficulty  that  attends  it,  as  from  the  singularity  of  the  case. 
The  venue  is  laid  at  Droitwich,  not  at  Worcester.     The  defen- 
dant pleads  a  right  under  the  corporation  of  the  city  of  Worcester, 
to  take  the  corn  as  a  toll  upon  what  is  called,  in  the  pleadings, 
a  sale  by  sample.     The  sole  question  is,  whether  the  prescrip- 
tion is  such  an  one  as  can  be  sustained  in  law.     If  claimed  as 
toll-thorough,  it  cannot  be  supported,  for  it  is  not  alleged  that 
the  corn  passed  over  any  street  which  was  repaired  by  the 
corporation.    Therefore,  there  is  no  pretence  for  calling  it  toll- 
thorough.    The  plea  must  therefore  rest  upon  the  right  to  take 
toll  of  corn  sold  by  sample.     In  stating  that  right,  the  defendant 
alleges  that  the  corporation  repaired  the  streets  for  the  more 
convenient  bringing  the  corn  into  the  city  to  be  sold  there.    It 
is  contended  that  this  claim  cannot  be  supported.    This  is  the 
first  time  such  a  toll  was  ever  thought  of.    I  was  surprised  that 
any  evidence  could  be  found  to  satisfy  a  jury  that  such  a  right 
existed.    It  is  well  known  that  sales  by  sample  are  of  modern 
introduction,  and  it  was  so  admitted  by  the  defendant's  counsel, 
as  an  excuse  for  not  finding  any  case  in  support  of  such  a  right. 
[  *532  ]      We  understand  at  *this  day  what  a  sale  by  sample  is,  but  there 
is  no  explanation  of  it  in  any  law  book.     The  sale  by  sample  has 
no  connection  with  the  market ;  the  corn  so  sold  is  never 
brought  into  the  market;  and  if  toll  might  be  demanded  for 
corn  so  sold,  I  cannot  see  why  it  might  not  be  demanded  for  any 
sale  whatever  contracted  for  in  a  market ;  for  the  sample  is  only 
used  to  show  the  quality  of  the  thing  sold.    When  one  considers 
the  sale  by  sample,  as  it  is  called,  it  is  an  abuse  of  the  word 
sale.    It  is  no  sale  at  all.    It  is  a  contract  to  sell  a  quantity  of 
goods  answering  to  the  sample,  but  not  any  specific  goods :  it  is 
to  sell  50  bushels  of  corn  of  such  a  quality,  but  no  specific 
50  bushels.     The  corn  is  not  sold  in  the  market ;  and  the  toll  to 
be  paid  for  a  sale  in  a  market,  is  for  corn  brought  into  the 
market,  and  there  sold.    Lord  Coke,  in  his  comment  on  the 
statute  of  Westminster  the  1st;  2  Inst.  220,  and  on  the  stat. 
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81  Eliz.,  ibid.  718,  says,  that  the  common  law  did  hold  it  for  a        Hill 
point  of  great  policy  and  behoveful  for  the  commonwealth,  that       smith. 
fairs  and  markets  overt  should  be  replenished,  and  well  furnished 
with  all  manner  of  commodities  vendible  in  fairs  and  markets, 
for  the  necessary  sustentation  and  use  of  the  people ;  that  fairs 
were  invented  that  contracts  might  have  good  testimony,  and  be 
made  openly,  and  that  the  seller  might  know  what  to  ask,  and 
the  buyer  what  to  give;  and  he  quotes  many  passages  (and 
amongst  others  one  from  the  Mirror,  C.  1,  s.  8,t  which  I  could 
not  find)  which  shows  that  the  goods  should  be  brought  into  the 
market,  and  that  the  goods  should  be  sold  there  publicly.    This 
sale  by  sample  is  directly  contrary  to  the  origin  and  purposes  of 
markets,  and  it  would  be  a,  strange  thing,  that  toll  should  be 
taken  by  the  owners  of  the  market  on  that  very  transaction, 
which  is  contrary  to  the  intention  of  the  market.    Lord  Coke 
defines  toll  to  be  a  compensation  to  the  owner  of  the  fair  or 
market,  upon  the  sale  of  things  tollable  within  the  fair  or 
market.    In  Mosely  v.  Piersont  *the  Court  said,  that  the  very      C  *533  3 
words  "  sold  in  a  market  "  implied  that  the  thing  must  be  in  the 
market.    If  so,  what  sort  of  grant  from  the  Crown  can  we 
imagine  to  support  this  prescription  ?    No  particular  case  has 
been  cited,  in  which  there  has  been  an  exact  decision  that  toll 
shall  not  be  taken  for  goods  not  brought  into  a  market :  but  in 
Kerby  v.  Whichelow,  Lutw.  1502,  Powbl,  J.,  said  that  the  King 
could  not  grant  a  toll  of  things  not  brought  into  the  market, 
and  Lord  Chief  Baron  Comyn  in  title  Market,  adopts  the  doctrine 
of  Powel.    All  the  doctrine  of  sales  in  market  overt  militates 
against  any  idea  of  a  sale  by  sample ;  for  a  sale  in  market  overt 
requires  that  the  commodity  should  be  openly  sold  and  delivered 
in  the  market,  and  Lord  Coke  so  says  in  his  5  Rep.  82,  and  that 
every  part,  both  of  the  treaty  and  completing  of  the  sale,  must 
be  in  market  overt.    It  was  properly  argued  by  the  counsel  for 
the  plaintiff,  that  all  the  doctrine  of  the  Court  of  piepoudre  was 
contrary  to  the  notion  of  a  sale  by  sample.    Such  a  sale  could 
not  possibly  be  the  subject  of  that  jurisdiction ;  for  whatsoever 

t  The  reference  appears  to  be  to      of  Justices,  p.  14,  Eng.  ed.   1646. 
the  paragraph  on  fairs  and  markets     — F.  P. 
near  the  end  of  that  section,  Mirrour         %  4  T.  B.  107. 
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Hill  is  there  determined,  according  to  4  Inst.,  must  be  concerning 
Smith.  matters  only  done  on  the  day  of  that  market,  in  the  place  and 
hours  of  the  market,  neither  before  nor  after ;  no  contract  made 
before,  or  to  be  executed  afterwards,  can  be  the  subject  of  the 
jurisdiction  of  that  Court ;  yet  the  law  says, piepoudre  is  incident 
to  every  market  and  every  fair,  and  has  conusance  of  all  matters 
arising  in  the  market,  consequently  it  is  impossible  that  a  sale 
by  sample  can  be  considered  as  a  sale  in  the  market.  We 
are  therefore  of  opinion  that  the  prescription  cannot  be  sup- 
ported, and  that  the  plaintiff  below  is  entitled  to  recover 
his  damages,  and  the  judgment  of  the  Court  below  must  be 
reversed. 

Judgment  reversed^ 


1809.       doe,  on  the  Demise  op  WM.  ASKEW  and  Another, 
— *'  v.   AGNES  ASKEW. 

£  520  ]  (10  East,  520—522.) 

Entries  on  the  rolls  of  a  manor  court  of  admissions  of  tenants  in 
remainder  after  the  determination  of  the  estate  of  the  last  tenant's 
'widow,  who  held  during  her  chaste  viduity,  are  evidence  of  a  custom 
for  the  widow  to  hold  on  that  condition,  so  as  to  maintain  ejectment 
against  her  as  for  a  forfeiture,  on  proof  of  her  incontinence ;  although 
there  were  no  instances  in  mot  stated  on  the  rolls  or  known  of  such  a 
forfeiture  haying  been  enforced. 

This  ejectment  was  brought  by  devisees  in  remainder  after  the 
customary  estate  of  the  last  tenant's  widow,  to  recover  a  custom- 
ary estate  held  of  the  manor  of  New  Hatton  in  Westmoreland,  in 
the  possession  of  the  defendant,  who  was  the  widow  of  Roger 
Askew,  the  customary  tenant  last  seised,  and  who  held  the  same, 
as  was  alleged,  by  the  custom  of  the  manor,  during  her  chaste 
viduity ;  on  the  ground  of  her  having  forfeited  her  estate  by 
incontinency  during  her  widowhood.  The  fact  of  her  having  had 
a  child  long  after  her  husband's  death  and  before  the  demise  laid 
being  proved,  the  steward  of  the  manor,  of  which  Lord  Lonsdale 
was  the  lord,  gave  evidence  of  the  custom,  that  the  widow  of  a 
customary  tenant  dying  seised,  on  paying  a  heriot,  holds  during 

t  The  reporter  is  indebted  for  the  judgment  in  this  case  to  the  known 
accuracy  of  Mr.  Peake. 
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her  chaste  viduity,  and  loses  her  estate  if  she  marry  or  have  a  Dob  ex  dem. 

Aflit  lew 

child.    That  if  a  man  die  leaving  a  widow,  and  devise  his  estate  r> 

to  another,  the  devisee  is  not  admitted  till  her  death  or  the  askkw. 
sooner  determination  of  her  estate.  And  that  when  an  heir  or 
devisee  is  admitted  on  the  determination  of  a  widow's  estate,  it  is 
usual  in  the  admission  to  take  notice  of  the  widow's  estate,  and 
how  she  loses  it,  whether  by  marriage  *or  otherwise :  as  thus :  [  *52i  ] 
the  party  prays  to  be  admitted ;  such  an  one,  widow,  who  held 
the  same  during  her  chaste  viduity,  according  to  the  custom  of 
the  manor,  being  now  married,  or  being  now  dead,  &c.  That  he 
had  known  many  instances  of  such  admissions.  The  same 
witness  however  proved,  that  he  had  known  no  instances  in  fact 
where  a  widow  had  lost  her  estate  by  incontinency  during  her 
widowhood ;  and  that  the  simple  term  viduity  was  used  as  often 
as  chaste  viduity  in  the  admissions.  Another  witness  who  had 
been  acquainted  with  the  manor  for  50  years  (which  was  long 
before  the  time  spoken  to  by  the  steward  of  his  own  knowledge) 
also  deposed  to  the  custom  being  for  the  widow  to  hold  during  her 
chaste  viduity ;  though  he  knew  no  instance  in  fact  of  the  forfei- 
ture of  a  widow's  estate  for  unchastity.  But  in  1758  (being  an 
attorney)  he  was  proceeding  to  get  an  affidavit  of  a  widow  having 
had  a  child,  in  order  to  get  an  admission ;  but  she  dying,  it 
became  unnecessary.  On  this  evidence  it  was  objected  at  the 
trial,  by  the  defendant's  counsel,  that  as  there  was  no  instance 
in  fact  proved  of  a  widow's  losing  her  estate  by  unchastity,  that 
part  of  the  custom  as  to  chaste  viduity  was  not  proved.  But 
Wood,  B.,  before  whom  the  cause  was  tried,  being  of  opinion 
that  the  entries  on  the  rolls  of  admissions  noticing  and  recogniz- 
ing the  custom,  and  the  parol  evidence  above  stated,  were  suffi- 
cient to  prove  it ;  a  verdict  was  taken  for  the  plaintiff;  and  a  re- 
commendation was  given  by  the  learned  Judge  to  the  defendant's 
counsel  to  take  the  advice  of  this  Court  upon  his  direction. 

Topping  accordingly  obtained  a  rule  in  last  Michaelmas 
Term,  which  he  was  now  called  upon  to  support,  for  setting 
aside  the  verdict  and  granting  a  new  trial,  on  the  *ground  that      [  *«22  ] 
the  custom  for  the  widow  to  forfeit  her  estate  for  unchastity  was 
only  proveable  by  evidenco  of  instances  in  fact  of  such  a  forfeiture 


V. 

Askew. 


868  1809.    K.  B.    10  EAST,  522.  [r.r. 

Doe  ex  dem.  having  been  enforced.    He  urged  shortly  the  danger  of  establish- 
Askew 

ing  a  cause  of  forfeiture  by  custom  merely  from  the  form  of  some 
of  the  entries  of  admissions  of  third  persons  made  by  the  lord's 
steward,  unsupported  by  any  evidence  of  its  having  been  acted 
upon,  and  contradicted  by  other  entries  on  the  rolls. 

Cockell,  Serjt.  was  stopped  by  the  Court. 

Lord  Ellenborough,  Ch.  J. : 

There  was  certainly  evidence  of  the  custom  relied  on  to  go  to 
the  jury,  though  no  instance  were  known  of  a  widow  having  in 
fact  forfeited  her  estate  for  this  cause.  It  might  have  happened 
that  from  fear  of  the  forfeiture,  or  from  the  sense  of  moral  obli- 
gation, no  such  instances  of  forfeiture  had  occurred.  The  custom 
would  then  come  to  be  decided  by  evidence  of  the  form  of 
admissions  only.  Those  that  were  made  durante  castd  viduitate, 
if  uncontradicted,  would  be  evidence  that  such  was  the  condition 
on  which  the  estates  in  the  manor  were  originally  granted  out : 
and  these  are  not  necessarily  contradicted  by  the  entries  of  ad- 
missions durante  viduitate  generally ;  for  they  might  be  under- 
stood of  a  viduity  according  to  the  custom,  which  the  other  entries 
would  shew  to  be  a  chaste  viduity.  There  is  therefore  no 
necessary  contradiction  between  them;  and  the  jury  have 
decided  the  question. 

Per  Curiam  :  Rule  discharged* 


1809.  LIDDAED  v.  LOPES  and  Another^ 

***■  7'  (10  East,  526—530.) 

T  526  1  Under  an  agreement  in  the  nature  of  a  charter-party,  whereby  the 

plaintiff  let  his  ship  to  freight  to  the  defendants  on  a  voyage  from 
Shields  to  Lisbon,  with  convoy ;  the  freight  to  be  paid  on  right  delivery 
of  the  cargo ;  the  ship  having  sailed  from  Shields  with  her  cargo  and 
joined  convoy  at  Portsmouth,  and  after  being  detained  near  a  month 
off  Lymington,  her  sailing  orders  being  recalled  by  the  convoy,  in 
consequence  of  the  occupation  of  Portugal  by  the  enemy;  and  the 

t  Cited  by  Qtjain,  J.,  in  Metcalfe      1  Q.  B.  D.  613,  633.— B.  C. 
y.  Britannia  Iron  Worki  Co.  (1876) 
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defendants  haying  refused  to  accept  the  cargo  at  Portsmouth,  to  which      Liddard 
the  ship  returned,  it  was  unloaded  by  the  plaintiff,  after  notice  to  the  .         ?• 
defendants,  and  then  was  sold  by  consent  of  both  parties  without  pre-        Lopes. 
judice :  held  that  the  plaintiff  could  not  recover  freight  pro  ratd  or 
demurrage. 

[Indebitatus  assumpsit  for  the  use  and  hire  of  a  ship,  &c. 
Verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  Court 
upon  the  following  case :] 

The  plaintiff  was  the  owner  of  the  ship  Mayflower :  the  defen- 
dants were  merchants  in  London :  and  on  the  24th  of  August, 
1807,  an  agreement  in  writing,  in  the  nature  of  a  charter-party, 
was  entered  into  between  them,  whereby  it  was  "  mutually  agreed 
between  W.  Liddard,  owner  of  the  ship  the  Mayflower,  then  lying 
at  Hull,  and  Messrs.  Lopes  and  Collins  of  London,  merchants, 
that  the  said  ship  being  tight,  &c.  should,  with  all  convenient 
speed,  proceed  to  Shields,  and  there  load  from  the  factors  of  the 
freighters  a  full  and  complete  cargo  of  coals  in  bulk,  and  proceed 
therewith  to  Lisbon  with  the  first  convoy,  and  deliver  the  same 
on  being  paid  freight,  at  the  rate  of  451.  per  keel,  together  with 
5/.  per  cent,  primage,  in  lieu  of  port  charges  and  pilotage,  (the 
act  of  God,  the  King's  enemies,  fire,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers,  and  navigation  of  what- 
ever nature  and  kind  soever,  during  the  said  voyage,  always 
excepted  ; )  the  freight  to  be  paid  on  right  delivery  of  the  cargo. 
Fifteen  running  days  are  to  be  allowed  the  said  merchants  (if  the 
ship  is  not  sooner  dispatched)  for  unloading  the  ship  at  *Lisbon,  [  *527  j 
and  the  customary  time  to  load  at  Shields;  and  ten  days  on 
demurrage  over  and  above  the  said  laying  days  at  52.  per  day. 
Penalty  for  non-performance  of  this  agreement,  5002."  Soon 
after  this  agreement  was  made  the  ship  took  in  a  cargo  of  ten 
keels  of  coals  belonging  to  the  defendants  at  Shields,  and  sailed 
thence  on  the  3rd  of  September,  1807,  and  arrived  at  Portsmouth 
on  the  15th  in  order  to  join  convoy.  On  the  20th,  the  captain 
having  received  sailing  instructions,  sailed  with  the  convoy  from 
Portsmouth,  and  came  to  an  anchor  off  Lymington,  where  the 
convoy  was  detained  by  contrary  winds  until  the  15th  of  October ; 
and  on  the  17th  the  sailing  instructions  were  recalled,  and  the 
next  day  the  ship  returned  to  Spithead.  The  ports  of  Portugal 
were  in  the  beginning  of  November  shut  against  British  ships  by 

B.B. — VOL.  X.  B  B 


870  1809.    K.  B.    10  EAST,  527—528.  [ilb. 

Liddako  the  Portuguese  Government,  and  continued  shut  until  the  French 
Lopes.  took  possession  of  Portugal  on  the  30th  of  November ;  and  from 
that  time  until  and  after  the  bringing  of  this  action,  Portugal 
has  been  occupied  by  the  King's  enemies,  and  the  existing 
Government  of  the  country  has  been  at  war  with  Great  Britain. 
On  the  26th  of  December  the  plaintiff  gave  the  following  notice 
to  the  defendants :  "  I  beg  leave  to  confirm  my  notice  to  you  of 
the  19th  Nov. ;  and  I  hereby  give  you  further  notice  to  get  out 
the  Mayflower's  cargo  of  coals  at  Portsmouth;  and  unless 
necessary  proceedings  are  taken  to  that  effect  on  or  before  the 
Slst  instant,  I  shall  give  orders  to  land  and  warehouse  the  same 
at  your  risk  and  expense.  The  average  account  shall  be  made 
out  without  further  delay,  and  I  shall  wait  on  you  for  your  pro- 
portion thereof.  I  also  herewith  inform  you  that  I  reserve  to 
myself  the  right  of  proceeding  against  you  at  law  for  freight, 
demurrage,"  &c.  On  the  first  of  January,  1808,  the  defendants 
[♦528]  sent  the  following  answer  to  *the  plaintiff:  "If  you  land  the 
coals  by  the  Mayflower  you  will  take  the  consequences.  We  do 
not  consent,  if  we  are  to  be  called  upon  for  freight  and  expenses." 
The  cargo  remained  on  board  the  vessel  at  Portsmouth  until  the 
12th  of  February,  1808,  when  it  was  landed  by  order  of  the  plain- 
tiff, after  a  previous  notice  given  to  the  defendants.  In  March 
last,  by  consent  of  both  parties,  but  without  prejudice  on  either 
side,  the  coals  were  sold,  and  produced,  after  deducting  the 
invoice  price  and  all  expenses  of  unloading,  landing,  and  ware- 
housing, a  neat  profit  of  1661. 18s.  The  question  for  the  opinion 
of  the  Court  was,  Whether  the  plaintiff  were  entitled  to  recover  a 
compensation  for  the  part  of  the  voyage  which  he  had  performed, 
and  for  the  detention  of  his  ship  at  Portsmouth  ?  If  he  were  not 
•entitled  to  recover  for  either  of  these  demands,  a  verdict  was  to 
be  entered  for  the  defendants. 

Toddy ,  for  the  plaintiff,  proposed  two  points  for  argument ; 
first,  whether  the  owner  of  the  ship  were  entitled  to  freight  pro 
rata,  under  the  circumstances,  for  the  part  performance  of  the 
voyage  from  Shields  to  Portsmouth :  and  secondly,  whether  he 
were  entitled  to  recover  for  demurrage  during  the  stay  of  the  ship 
at  Portsmouth.  1st,  On  principles  of  natural  justice  the  plaintiff 
is  entitled  to  recover  something ;  for  he  has  loaded  a  cargo,  and 


vol.i.]  1809.    K.  B.    10  EAST,  528—530.  871 

incurred  expense  and  risk  for  the  defendants.  The  objection,  if  Liodaxd 
any,  can  only  arise  upon  the  express  contract  in  the  charter-party  lopes. 
excluding  the  implication  of  a  promise  founded  upon  natural 
justice :  and  that  would  be  so,  if  the  charter-party  had  provided 
for  the  case  which  has  happened :  but  an  unforeseen  emergency 
has  arisen,  quite  beside  the  case  which  was  provided  for  by  the 
charter-party,  beyond  the  control,  and  without  the  default  of 
^either  party ;  which  has  prevented  the  execution  of  the  contract  [  *529  ] 
by  making  it  illegal  to  carry  the  goods  to  a  port  occupied  by  the 
enemy.  This  made  an  end  of  the  contract,  and  did  not  merely 
suspend  its  execution  like  a  temporary  embargo  in  our  own  ports 
until  the  further  order  of  council,  t  This  then  brings  the  case 
within  the  principle  of  Luke  v.  Lydef\  where  an  implied  promise 
was  raised  on  the  ground  of  the  labour  performed  for  the  benefit 
of  the  defendant  in  carrying  his  goods  part  of  the  voyage 
contracted  for,  in  conformity  with  the  rule  of  the  marine  law 
which  allows  of  freight  pro  ratd.  And  this  was  not  over-ruled  by 
Cook  v.  Jennings ;  §  for  that  was  an  action  of  covenant  upon  the 
charter-party  itself,  and  therefore  the  plaintiff  was  not  entitled 
to  recover  any  freight  by  the  terms  of  the  contract,  without  shew- 
ing complete  performance  of  the  voyage  contracted  for.  And  in 
Mulloy  v.  Backer\\  the  Court  seemed  inclined  to  support  the 
principle  of  Luke  v.  Lyde. 

Lord  Ellbnborough,  Gh.  J. : 

That  was  upon  the  ground  of  there  having  been  an  acceptance 
of  the  cargo  by  the  owner  in  the  course  of  the  voyage,  which 
shewed  his  election  to  receive  his  goods  at  that  place,  instead  of 
having  them  sent  on  to  the  place  of  their  original  destination : 
but  the  acceptance  of  the  goods  was  the  very  substance  of  the 
new  implied  contract  in  Luke  v.  Lyde.  But  here  there  has  been 
no  agreement  to  accept  the  goods ;  but  they  were  landed  and  sold 
without  prejudice  to  either  party.  The  case  of  Luke  v.  Lyde  has 
been  often  pressed  beyond  its  fair  bearing ;  but  the  true  sense  of 
it  has  been  explained  by  my  brother  Lawrence  in  Cook  v. 
*  Jennings,  and  my  brother  Le  Blanc  in  Mvttoy  v.  Backer.  Then      [  *530  ] 

t  Hadley  y.  Clarke,  4  H  R  641  §  4  B.  B.  468  (7  T.  B.  381). 

(8  T.  B.  259).  |  7  B.  B.  704  (5  East,  316). 

J  2  Burr.  882. 

b  b  2 
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Liddabd  what  does  this  case  amount  to.  The  parties  have  entered  into  a 
Lopes.  special  contract,  by  which  freight  iB  made  payable  in  one  event 
only,  that  of  a  right  delivery  of  the  cargo  according  to  the  terms 
of  the  contract ;  and  that  event  has  not  taken  place ;  there  has 
been  no  such  delivery ;  and  consequently  the  plaintiff  is  not 
entitled  to  recover :  he  should  have  provided  in  his  contract  for 
the  emergency  which  has  arisen. 

Per  Cubiam  :  Postea  to  the  defendants. 

Storks  for  the  defendants. 


isoo.  ATKINSON  v.  EITCHIE. 

M  9'  (10  East,  530^536.) 

r  530  -j  The  master  and  the  freighter  of  a  vessel  of  400  tons  having  mutually 

agreed  in  writing,  that  the  ship,  being  fitted  for  the  voyage,  should 
proceed  to  St.  Petersburgh,  and  there  load  from  the  freighter's  factor  a 
complete  cargo  of  hemp  and  iron,  and  proceed  therewith  to  London, 
and  deliver  the  same,  on  being  paid  freight,  &c. ;  held  that  the  master, 
after  taking  in  at  St.  Petersburgh  about  half  a  cargo,  having  sailed  away 
upon  a  general  rumour  of  a  hostile  embargo  being  laid  on  British  ships* 
by  the  Russian  Government,  was  liable  in  damages  to  the  freighter  for 
the  short  delivery  of  the  cargo ;  though  the  jury  found  that  he  acted 
bond  fide,  and  under  a  reasonable  and  well-grounded  apprehension  at 
the  time;  and  a  hostile  embargo  and  seizure  was  in  fact  laid  on  sis 
weeks  afterwards. 

The  plaintiff  declared  specially  in  assumpsit  against  the  de- 
fendant for  breach  of  an  agreement,  in  not  loading  a  complete* 
cargo  of  hempi  under  the  same  circumstances  before  set  forth 
in  the  case  of  Ritchie  v.  Atkinson  ;t  with  counts  for  money  paid, 
and  on  an  account  stated :  to  which  the  defendant  pleaded  the 
general  issue.  And  at  the  trial  before  Lord  Ellenborough,  Gh.  J. 
I  *53i  ]      a*  Guildhall,  *a  verdict  was  taken  for  the  plaintiff  for  2,000/. 

t  Ante,  p.  307  (10  East,  295).  As  p.  309  (10  East,  298)),  that  "the 
the  plaintiff  in  that  case  was  the  AdeJphi  arrived  in  London  and  deli- 
defendant  here,  and  vice  versd,  in  vered  her  cargo  there  to  the  plain- 
reading  the  facts  there  stated,  the  tiff1'  (the  then  defendant).  The 
descriptions  of  plaintiff  and  defen-  remaining  facts  stated  in  the  former 
dant,  as  there  applied,  must  hero  be  case  not  being  material  to  raise  the 
reversed.  And  the  present  case  con-  question  now  made, 
eluded  with  stating  (as  before,  ante, 
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damages,  subject  to  an  award  as  to  their  amount,  and  to  the  atkinbok 
opinion  of  the  Court  upon  a  special  case,  stating  all  the  circum-  Ritchie. 
stances  set  forth  in  the  former  report. 

This  case  was  argued  in  the  last  Term  by  Toddy  for  the 
plaintiff,  and  by  Littledale  for  the  defendant.    *    *    * 

Lord  Ellenborough,  Ch.  J.  now  delivered  the  opinion  of  the       [  533  ] 
Court: 

The  question  between  the  parties  in  this  case  arises  upon  an 
agreement  in  the  nature  of  a  charter-party.  The  parties  are  the 
merchant  freighter  on  the  one  hand,  and  the  master  on  the 
other :  each  contracting  for  himself  with  the  other,  as  principals. 
Under  such  circumstances  any  constructive  agency  on  the  part  of 
the  defendant,  in  his  character  of  master,  for  the  plaintiff,  as  the 
freighter  of  goods,  is  wholly  out  of  the  question.  Their  relative 
claims  upon,  and  duties  in  respect  of,  each  other  are  conclusively 
fixed  and  defined  by  the  terms  of  their  own  written  contract.  No 
exception  (of  a  private  nature  at  least)  which  is  not  contained  in 
the  contract  itself,  can  be  engrafted  upon  it  by  implication,  as  an 
excuse  for  its  non-performance.  The  rule  laid  down  in  the  case 
of  Paradine  v.  Jane,  Alleyn,  27,  has  been  often  recognized  in 
courts  of  law,  as  a  sound  one ;  i.e.  that  "  when  the  party  by  his 
own  contract  creates  a  duty  or  charge  upon  himself,  he  is  bound 
to  make  it  good,  if  *he  may ;  notwithstanding  any  accident  by  [  #534  ] 
inevitable  necessity ;  because  he  might  have  provided  against  it 
by  his  contract."  And  this  has  been  recognized  in  several  cases, 
bb  in  Bullock  v.  Dommitt,  6  T.  E.  650,  t  and  The  Company  of 
Proprietors  of  the  Brecknock  and  Abergavenny  Canal  Navigation  v. 
Pritchard  and  others,  6  T.  B.  750.  t  It  has  been  contended  that 
the  exception  contained  in  this  contract,  of  "  restraint  of  princes 
and  rulers  during  the  voyage,"  excuses  the  not  taking  on  board 
a  complete  cargo  in  this  case.  But,  without  considering  whether 
this  provision  respecting  restraint  of  princes,  &c.  be  at  all  applic- 
able by  way  of  excuse  for  the  non-performance  of  {his  part  of  the 
master's  stipulated  duty,  viz.  the  taking  on  board  a  complete 
cargo ;  yet,  at  any  rate,  the  restraint  meant  must  be  an  actual 
and  operative  restraint,  and  not  a  merely  expected  and  contingent 

t  3R.B.  300.  t  3  E.  E.  335. 
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Atkiksok  one,  as  this  at  most  only  was.  Bui,  it  has  been  further  argued  by 
Ritchie,  the  defendant's  counsel,  that  supposing  the  master,  in  respect  of 
his  express  contract,  not  to  be  otherwise  justifiable  in  regard  to 
the  freighter;  yet,  that  he  is  so,  at  any  rate,  on  the  ground 
of  his  paramount  duty  to  the  State ;  which  required  him  to  save 
the  property  and  crew  under  his  charge  from  the  impending  peril 
of  an  instantly  expected  embargo :  and,  that,  in  every  private 
contract,  however  express  in  its  terms,  there  is  always  a  reserva- 
tion to  be  implied  for  the  performance  of  a  public  duty,  in  which 
the  interest  of  the  State  is  materially  involved.  That  no  contract 
can  properly  be  carried  unto  effect,  which  was  originally  made 
contrary  to  the  provisions  of  law ;  or  which,  being  made  con- 
sistently with  the  rules  of  law  at  the  time,  has  become  illegal 
in  virtue  of  some  subsequent  law ;  are  propositions  which  admit 
of  no  doubt.  Neither  can  it  be  questioned,  t  that,  if  from  a 
[  *535  ]  change  *in  the  political  relations  and  circumstances  [of  this 
country,  with  reference  to  any  other  contracts  which  were  fairly 
and  lawfully  made  at  the  time,  they  have  become  incapable  of 
being  any  longer  carried  into  effect,  without  derogating  from  the 
clear  public  duty  which  a  British  subject  owes  to  his  sovereign 
and  the  State  of  which  he  is  a  member ;  the  non-performance  of 
a  contract  in  a  State  so  circumstanced  is  not  only  excuseable,  but 
a  matter  of  peremptory  duty  and  obligation  on  the  part  of  the 
subject.  But  in  order  to  found  this  new  public  duty,  which  is  to 
supersede  the  performance  of  his  former  private  one,  it  is 
necessary  that  an  actual  change  in  the  political  relations  of  the 
two  countries  should  have  taken  place ;  and  that  the  danger  to 
result  to  the  public  interests  of  his  own  country,  from  an 
observance  of  the  contract,  should  be  clear  immediate  and 
certain.  In  short,  such  a  state  of  circumstances  must  be  shewn 
to  exist,  as  that  the  contract  is  no  longer  capable  of  being  per- 
formed by  him  without  a  criminal  compromise  of  his  public  duty. 
Can  any  thing  of  this  kind  be  said,  with  truth,  to  exist  in  the 
present  case?  No  actual  change  in  the  political  relations  of 
Great  Britain  and  Bussia  had  then  taken  place.    The  danger  to 

t  The  passage  which  here  follows      tonia  (1871)  L.  B.  3  A.  ft  E.  394, 
is  cited  at  length  by  Sir  B.  Fhilli-     412,  24  L.  T.  521.— B.  C. 
more  in  his  judgment  in  The  Teu- 
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result  from  remaining  at  Cronstadt  was  neither  immediate  or  Atkinson 
certain  :  in  point  of  fact  it  attached  only  at  the  distance  of  many  kitohie. 
weeks  afterwards.  And  no  one  can  venture  to  suggest  even  in 
argument,  that  the  loading  in  question  might  not  have  been 
completed  without  any  criminal  compromise  of  public  duty. 
Indeed  to  allow  a  man  to  withdraw  himself  from  the  perform- 
ance of  a  distinct  positive  contract  upon  the  ground  of  some 
speculative  inconvenience  suggested  as  likely  to  result  from  such 
performance  to  the  general  interests  of  the  State,  would  afford 
great  encouragement  to  disingenuous  subtleties  and  refinements 
upon  subjects  of  *this  kind,  and  would  render  all  reliance  upon  [  *536  ] 
the  solemn  stipulations  of  parties  in  commercial  matters  pre- 
carious and  insecure;  and  which  encouragement  this  Court 
would  most  reluctantly  lend  its  assistance  to  administer.  For 
the  reasons  already  given,  such  an  argument  has  no  foundation 
to  rest  upon  in  the  present  case.  Therefore,  neither  upon  this 
ground,  any  more  than  upon  the  others  already  considered,  is 
the  plaintiff  precluded  from  a  right  to  recover.  The  consequence 
is,  that  the  verdict  for  the  plaintiff  must  stand,  and  the  postea  be 
delivered  to  the  plaintiff. 


DOE,    on    the    Demise    of    HAEDWICEE,    v.  1809- 

'  7  Feb.  9. 

HAEDWICKE.f  — 

(10  East,  549—554.)  L  549  3 

Under  a  devise  of  seven  different  estates  to  a  sister,  brothers,  and 
nephews,  respectively,  one  to  each  stock,  including,  as  to  six  of  the 
estates,  three  several  lives  in  succession  on  each  estate,  and  as  to  the 
seventh,  which  in  the  first  instance  was  only  limited  to  two  persons  for 
life  in  succession,  giving  those  two  a  power  "to  add  another  life  or 
lives  to  make  three  in  like  manner,  as  after  mentioned,  for  other  per- 
sons to  do  the  same ; "  and  then  giving  this  general  power,  "  that  when 
and  so  often  as  the  lives  on  either  of  the  estates  before  given  shall  be 
by  death  reduced  to  two,  that  then  it  shall  be  in  the  power  of  the 
person  or  persons  then  enjoying  the  said  estate  or  estates  to  renew  the 
same  with  the  person  or  persons  to  whom  the  revenue  thereof  shall 
belong  by  adding  a  third  life  in  such  estate,  and  paying  such  rever- 
sioner two  years'  purchase  for  such  renewal;  and  also  to  exchange  either 

t  Cited  and  applied  in  the  judg-      844,  850,  54  L.  J.  Q.  B.  6,  52  L.  T. 
ment  of  Lord  Selbokne  in  Swinburne      222. — E.  0. 
v.  Milburn  (H.  L.  1884)  9  App.  Gas. 
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Doe  dem.  of  the  said  two  lives  on  payment  of  one  year's  purchase : "  Held  that 

Hahdwicke  this  power  of  renewal  only  authorised  the  addition  of  one  life  to  the 

HAnnwTCKK.  three  on  each  estate,  and  of  making  one  exchange  of  a  life. 

This  case  was  argued  in  Michaelmas  Term  last  by  Abbott  for 
the  plaintiff,  and  Jervis  for  the  defendant.  The  argument 
turned  wholly  on  the  intention  of  the  testator  to  be  collected 
from  the  particular  provisions  of  a  very  perplexed  will.  And 
after  consideration, 

Lord  Ellexborough,  Ch.  J.  now  delivered  the  judgment  of  the 
Court: 

This  was  an  ejectment  for  premises  at  Tytherington  in  the 
county  of  Gloucester ;  and  both  parties  claimed  under  the  will 
of  Dr.  Peter  Hardwicke;  the  lessor  of  the  plaintiff  under  a 
residuary  clause  in  the  will ;  and  the  defendant  under  a  lease, 
which  he  insists  was  warranted  by  a  power  which  the  will 
contains ;  and  the  case  depends  upon  the  validity  of  that  lease. 
Dr.  Hardwicke  by  his  will  devised  part  of  his  estates  (not  now  in 
[  *550  ]  question)  to  trustees,  in  *  trust  to  sell  and  pay  debts  and  legacies; 
and  subject  thereto,  he  devised  part  of  it  to  his  nephew  James 
Hardwicke  for  life ;  with  remainder  to  his  first  and  other  sons 
in  strict  settlement ;  with  several  remainders  over.  The  testator 
then  devises  seven  different  estates,  the  last  of  which  is  the 
estate  in  question.  The  first  he  devised  to  his  nephew  Samuel 
for  life ;  remainder  to  Samuel's  wife  for  life ;  remainder  to  all 
and  every  his  children  for  their  respective  lives.  The  next  he 
devised  to  his  nephew  James  for  life ;  remainder  to  James's 
sister  Elizabeth  for  life :  and  power  is  given  to  them  "  to  add  or 
declare  another  life  or  lives  to  make  three,  in  like  manner  as 
after  mentioned  for  other  persons  to  do  the  same."  The  third 
estate  he  gives  to  trustees  during  the  lives  of  his  brother  Joseph 
and  his  four  children,  in  trust  to  pay  a  moiety  of  the  rents  to 
Joseph  for  life,  and  the  other  to  his  children,  and  upon  Joseph's 
death  to  pay  the  whole  to  the  children.  The  fourth  estate  he 
gives  to  his  nephew  George  for  life  ;  remainder  to  George's  wife 
for  life ;  remainder  to  all  and  every  the  children  of  George  for 
their  lives.  The  fifth  estate  he  gives  to  his  niece  Rachel  (wife  of 
Daniel  Ludlow)  for  life;  remainder  to  her  son  for  life.  The 
sixth  estate  he  gives  to  his  brother  Benjamin  for  life ;  remainder 
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to  Benjamin's  wife  for  life ;   remainder  to  all  and  every  his     Dob  dem. 

children  for  their  respective  lives.    And  the  seventh  estate  he  „. 

gives  to  his  sister  Bachel  Shellard  for  life ;   remainder  to  her  Ham>wicd* 

husband  for  life ;  remainder  to  their  children  Edward,  Thomas, 

and  Mary,  for  their  respective  lives.    He  then  gave  power  to 

Mrs.  Shellard,  his  brother  Benjamin,  and  his  nephews  Samuel 

and  George,  to  direct  which  of  their  children    should  have 

priority  of  enjoyment.    After  which  follows  the  power  upon 

which  the  case  arises,  which  is  in  these  words.    "  And  my  will 

'further  is,  that  when  and  as  often  as  the  lives  on  any  or  either      [  *55i  ] 

of  my  estates  before  given  to  my  said  sister,  brothers,  and 

nephews,  shall  be  by  death  reduced  to  two,  that  then  it  shall  be 

in  the  power  of  the  person  or  persons  then  enjoying  the  said 

estate  or  estates  to  renew  the  same  with  the  person  or  persons  to 

whom  the  revenue  thereof  shall  belong  and  appertain,  by  adding 

a  third  life  in  such  estate,  and  paying  such  reversioner  after  the 

rate  of  two  years'  purchase  for  such  renewal;   and  also  to 

exchange  either  of  the  said  two  lives,  on  payment  of  one  year's 

purchase  for  such  exchange."    The  testator  then  limits  the 

residue  of  his  estate  to  his  nephew  James  and  his  first  and  other 

sons  in  strict  settlement ;  remainder  to  his  nephew  Samuel  and 

his  first  and  other  sons  in  strict  settlement ;  remainder  to  his 

brother  Joseph  for  life ;  remainder  to  Joseph's  first  and  second 

sons,  John  and  Peter,  successively,  and  their  first  and  other  sons 

in  strict  settlement;  remainder  to  Joseph's  other  sons  in  tail 

male ;  with  divers  remainders  over.    And  he  assigns  as  a  reason 

for  preferring  his  nephew  James  to  his  nephew  Samuel,  that 

James's  father  had  had  great  trouble  in  purchasing  for  him  part 

of  the  estate  devised.    By  a  codicil  the  testator  provides,  "  that 

no  wife  of  any  of  his  brothers  or  nephews  should  have  power  to 

add  or  exchange  any  second  husband  as  a  third  life."     These 

seem  to  be  the  material  parts  of  the  will  and  codicil. 

On  the  1st  of  December,  1766,  the  lives  upon  the  7th  estate 
(that  given  to  the  Shellards)  were  reduced  to  two ;  and  George 
Hardwicke  being  the  person  then  enjoying  that  estate,  he  pro- 
cured the  addition  of  a  third  life.  The  additional  life  soon  after- 
wards died ;  and  on  the  21st  of  December,  1770,  George  Hard- 
wicke, being  still  the  person  enjoying  the  estate,  procured  the 


Hasdwicks. 
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dob  dem.  addition  of  another  life.  Each  of  these  lives  were  pat  in  by 
«.  Joseph  Hardwicke  who  *was  become  entitled  to  the  reversion  for 

life.    Joseph  Hardwicke  is  since  dead,  and  the  lives  are  reduced 

L  J  to  the  last  additional  one  he  put  in ;  so  that  unless  the  lease  by 
which  he  pat  in  that  life  is  warranted  by  the  power,  the  lessor 
of  the  plaintiff  is  entitled  to  recover.  For  the  plaintiff  it  is  con- 
tended, that  the  power  warrants  only  one  renewal,  and  one 
exchange  of  a  life,  in  respect  of  each  estate :  for  the  defendant, 
that  it  warrants  repeated  renewals,  and  repeated  exchanges  of  a 
life,  from  time  to  time,  whenever  the  number  of  lives  on  each 
estate  is  reduced  to  two.  It  is  observable  that  the  estates  for 
life  given  by  this  will  are  not  estates  pur  cuter  vie,  but  estates 
for  life  given  to  several  persons  successively ;  and  the  exchange 
of  a  life,  or  the  addition  of  a  life,  to  be  made  when  the  lives  on 
the  estate  so  given  shall  be  reduced  to  two,  must  be  in  the  same 
manner ;  that  is,  the  life  of  a  person  to  enjoy  the  estate  for  his 
or  her  respective  life,  not  of  a  life  to  be  put  in,  during  the  con- 
tinuance of  which  any  other  person  to  whom  a  life  estate  is 
limited,  or  his  or  her  assigns,  shall  enjoy  the  estate ;  so  that 
there  seems  no  reason  why  the  testator  should  give  a  perpetual 
right  of  such  nomination  to  persons  who  must  be  strangers  to 
him.  The  right  of  once  naming  a  new  life,  and  of  exchanging 
an  old  life  for  a  new  one,  might  be  with  a  view  of  enabling  a 
brother  or  nephew  to  provide  for  a  second  wife,  or  to  provide  for 
a  wife  which  any  of  the  sons  of  his  brother,  sister,  or  nephew, 
might  happen  to  marry :  and  the  clause  in  the  testator's  codicil 
seems  to  favour  such  a  construction ;  by  which  he  declares,  that 
no  wife  of  any  of  his  brothers  or  nephews  should  have  power  to 
add  or  exchange  any  second  husband  as  a  third  life.    This  shews 

[  *553  ]  the  testator's  anxiety  to  exclude  any  stranger  from  the  •enjoy- 
ment of  his  estate ;  and  also  shews  his  intention  that  the  life  to 
be  added  should  be  that  of  a  person  by  whom  the  estate  was  to 
be  enjoyed  by  him  or  her,  personally,  during  life :  for  if  his 
intention  had  been  to  enable  the  person  enjoying  his  estate  to 
renew,  by  taking  a  lease  to  himself  and  his  assigns  during  the 
life  of  a  nominee;  there  could  be  no  good  reason  why  that 
nominee,  or  cestui  que  vie,  should  not  be  a  second  husband  of  a 
brother's  or  nephew's  wife.    Another  argument  for  confining  the 
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power  of  renewal  to  one  time  only  arises  from  the  language  used     Dob  dem. 

H  AKD  STICKS 

by  the  testator  in  the  clause  giving  that  power  to  his  nephew  „. 
James,  and  James's  sister  Elizabeth,  in  respect  of  the  estate  Habdwickb- 
given  to  them.  The  testator  has  devised  an  estate  to  his 
nephew  James  for  life ;  remainder  to  James's  sister  Elizabeth 
for  life  ;  with  a  power  to  them  to  add  or  declare  another  life  or 
lives  to  make  three,  in  like  manner  as  after  mentioned  for  other 
persons  to  do  the  same.  These  latter  words  assimilate  the 
power  given  in  this  instance  to  the  power  given  in  the  devises  of 
the  other  estates ;  with  this  only  difference,  that  inasmuch  as 
in  the  devises  of  the  other  estates,  the  limitation  being  to  more 
persons  than  two  for  successive  life  estates,  the  power  of  renewal 
is  given  only  when  those  life  estates  shall  be  reduced  to  two : 
but  this  estate  being  given  originally  to  two  only,  to  take  succes- 
sive life  estates,  the  power  of  nominating  a  third  life  is  given  to 
them  immediately ;  but  it  is  only  given  personally  to  them,  and 
can  only  by  the  very  terms  of  the  power  be  exercised  once :  and 
no  reason  can  be  assigned  why  the  power,  professedly  given  to 
be  exercised  in  like  manner,  should  be  exercised  in  a  different 
manner.  The  argument  in  favour  of  a  perpetual  right  of 
renewal,  which  pressed  most  strongly,  was  *drawn  from  the  I  *5W  3 
words,  when  and  as  often;  which  it  was  said  could  not  be 
satisfied  but  by  a  perpetual  right  of  renewal,  whenever  the 
number  of  lives  on  each  estate  so  given  should  be  reduced  to 
two.  It  appears  however  to  us  that  those  words  do  not  require 
such  extensive  construction ;  and  that  the  words,  as  often,  more 
properly  relate  to  the  several  occasions  of  the  lives  on  the  several 
estates  being  reduced  to  two;  inasmuch  as  there  being  more 
estates  than  one  where  the  lives  will  be  reduced  to  two,  that 
event  will  happen  more  than  once;  respect  being  had  to  the 
several  different  estates.  The  defendant  therefore  claiming  to 
hold  in  virtue  of  a  second  added  life ;  all  the  original  lives  and 
one  added  life  being  spent ;  we  are  of  opinion  that  the  addition 
of  such  second  life  was  not  warranted  by  the  power,  and  that  the 
plaintiff  is  entitled  to  recover. 

Postea  to  the  plaintiff. 
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1809.  HAVELOCK  v.  GEDDES  and  Others. 

Feh'  9'  (10  East,  555—568.) 

[  555  ]  1.  A  covenant  in  a  charter-party  of  affreightment  that  the  owner 

shall  at  his  expense  forthwith  make  the  ship  tight  and  strong,  &c.  for  a 
voyage  for  twelve  months,  &c.  and  keep  her  so,  is  not  a  condition  pre- 
cedent to  the  recovery  of  freight,  after  the  freighter  had  taken  the  ship 
into  his  service  and  used  her  for  a  certain  period :  but  if  the  freighter 
be  afterwards  delayed  or  injured  by  the  necessity  of  repairing  her,  he 
has  his  remedy  in  damages,  t 

But  if  the  owner's  neglect  to  repair  in  the  first  instance  had  precluded 
the  freighter  from  making  any  use  of  the  vessel,  that  would  have  gone 
to  the  whole  consideration,  and  might  have  been  insisted  on  as  a  bar  to 
the  action.  J 

2.  A  ship  having  been  let  to  freight  for  twelve  months,  and  for  such 
longer  period  as  the  freighters  should  detain  her,  for  which  certain 
proportions  of  the  freight  were  to  be  paid  at  the  end  of  two,  six,  ten, 
and  fourteen  months,  &c.  it  is  no  answer  to  a  breach  for  non-payment 
of  six  months'  freight  due  at  the  end  of  the  ten  months,  that  the  owner 
had  covenanted  to  keep  the  vessel  in  repair  during  the  time  she  was 
freighted,  and  that  she  was  not  in  repair  when  the  freighter  shipped 
goods  on  board  her  during  the  twelve  months,  which  made  it  necessary 
for  him  to  unload  and  repair  her,  whereby  she  was  unserviceable  for 
part  of  the  six  months ;  and  that  he  had  paid  the  freight  for  all  the  time 
she  was  serviceable;  and  that  she  was  not  in  his  service  for  ten 
months  in  the  whole :  for  non  constat  but  that  after  she  had  been  used 
by  the  freighter,  she  wanted  repair  without  any  default  of  the  owner, 
or  that  he  was  guilty  of  any  delay  in  making  the  repairs;  and  the 
freight  would  still  run  on  during  the  time  of  repair. 

3.  The  freight  being  reserved  at  so  much  per  month,  was  earned  at 
the  end  of  each  month,  although  the  stipulated  times  of  payment  were 
from  four  months  to  four  months,  and  the  ship  were  lost  before  the  end 
of  fourteen  months. 

4.  An  allowance  for  extra  men  being  covenanted  to  be  paid  by  the 
freighter,  the  residue  of  which  (after  part  payment)  was  not  to  be  paid 
till  the  ship's  discharge,  or  return  from  her  voyage,  and  the  ship  having 
sailed  on  a  voyage  to  St.  Domingo,  where  she  arrived,  but  was  burnt 
before  her  return ;  held  that  such  loss  was  a  discharge  of  her  from  the 
freighter's  employment,  as  if  by  the  act  of  the  freighter ;  on  which  such 
extra  allowance  became  payable. 

This  was  covenant  upon  a  charter-party  of  affreightment, 
dated  the  5th  of  September,  1806,  whereby  the  plaintiff,  owner 

t  Followed  in  Inman  S.  S.  Co.  v.  H.  L.,  45  L.  J.  C.  P.  78, 33  L.  T.  193). 

Bischoff  (H.  L.   1882)   7  App.  Cas.  Also  applied  (by  judgment  of  the 

670,  673,  683,  52  L.  J.  Q.  B.  109,  47  majority)  in  Jackson  v.  Union  Marine 

L.  T.  581.— E.  C.  Insurance  Co.  (1873)  L.  B.  8  C.  P.  572, 

%  This  confirmed   by    Stanton  v.  579, 42  L.  J.  0.  P.  284 ;  and  in  Tully 

Richardson  (1872,  1874)  L.  B.  7  C.  P.  v.  Howling  (1877)  2  Q.  B.  D.  182,  46 

421,  432;  9  C.  P.  390  (affirmed  in  L.  J.  Q.  B.  388, 36  L.  T.  163 — B.  C. 
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of  the  ship  Lord  Duncan,  of  988  tons  burthen,  of  which  A.  Hatelock 
Heartley  was  master,  let  her  to  freight  to  the  defendants  for  12  gbdoeb, 
calendar  months  certain  from  the  24th  of  September,  1806,  and 
from  thence  for  such  longer  period,  if  any,  as  the  defendants 
should  think  fit  to  keep  and  retain  the  same,  upon  the  conditions 
and  covenants  thereinafter  contained.  And  the  plaintiff  cove- 
nanted that  the  ship  should  be  navigated  and  furnished  with  50 
persons,  and  such  further  number,  not  exceeding  100,  as  should 
be  required  by  the  defendants;  the  owner  being  reimbursed 
by  the  freighters  for  such  additional  number  according  to  the 
average  rate  of  wages  and  provisions  expended  on  the  whole. 
That  the  ship,  during  the  time  she  should  be  navigated  and 
employed  under  the  charter-party,  should  be  under  the  entire 
control  of  the  *  defendants,  so  far  as  related  to  all  orders  for  [  *556  ] 
sailing,  destination,  and  delay.  And  the  defendants  covenanted 
to  pay  to  the  owner,  for  the  hire  and  service  of  the  ship  for  the 
said  term  of  12  calendar  months,  and  such  longer  period  as  they 
should  keep  the  same,  the  freight  and  rate  following,  viz.  24s. 
per  calendar  month  per  ton,  being  1,1192. 12*.  per  month,  com- 
mencing from  the  24th  of  September,  1806,  and  ending  when  the 
ship  should  be  returned  to  the  river  Thames,  and  there  by  the 
freighters  declared  to  be  discharged :  it  being  understood  that 
the  freighters  should  not  be  at  liberty  to  discharge  the  ship 
abroad,  although  she  might  be  abroad  at  the  expiration  of  the 
said  12  calendar  months,  or  at  any  other  place,  but  within  the 
port  of  London.  And  that  the  freight  should  be  paid  in  the 
proportions  and  at  the  periods  following,  viz.  2  months  freight 
at  the  execution  of  the  charter-party  either  in  cash  or  by  accepted 
bills  of  the  freighters  at  3  months  from  the  said  24th  of  Septem- 
ber ;  2  months  more  at  the  end  of  6  calendar  months  from  the 
said  24th  of  September;  2  months  more  at  the  end  of  10 
calendar  months;  2  months  more  at  the  end  of  14  calendar 
months,  should  the  ship  be  so  long  employed;  and  in  like 
manner  2  months  more  at  the  end  of  every  succeeding  2  calendar 
months,  until  the  ship  should  be  discharged ;  and  immediately 
upon  such  discharge,  the  balance  to  be  paid  by  the  freighters  in 
cash  or  their  acceptances  at  3  months.  That  the  freighters 
should  pay  all  port  charges,  tonnage  duties,  dock  dues,  and  all 
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other  duties  and  dues,  except  lights  and  pilotage,  which  were  to 
Gkddx&  he  paid  by  the  owner.  That  they  would  reimburse  to  the  owner 
the  charges  for  additional  men  beyond  50  as  before  mentioned ; 
two  calendar  months  allowance  for  such  additional  men  to  be 
added  to  the  first  payment  of  freight ;  but  the  residue  of  such 
t  *657  ]  allowance  *not  to  be  paid  until  the  ship's  discharge,  or  return 
from  her  first  intended  voyage;  and  in  like  manner  for  any 
other  foreign  voyage  or  voyages.  By  virtue  of  which  charter- 
party  the  defendants  on  the  said  24th  of  September  took  the  ship 
into  their  service  and  kept  and  retained  the  same  therein  until 
she  was  afterwards,  and  whilst  she  was  so  in  their  service,  and 
after  the  expiration  of  10,  but  before  the  expiration  of  12  months 
from  the  same  24th  of  September,  viz.  on  the  22nd  of  August, 
1807,  at  St.  Domingo,  without  any  default  of  the  owner,  master, 
or  mariners,  consumed  by  fire  and  wholly  lost,  and  was  thereby 
prevented  from  returning  to  London.  And  then  the  plaintiff, 
after  averring  that  the  ship,  during  all  the  time  she  was  so  kept 
and  detained  in  the  service  of  the  defendants,  was  navigated  and 
furnished  with  50  persons,  and  such  further  number,  not  exceed- 
ing 100,  as  was  required  by  the  defendants ;  and  was  during  all 
that  time  under  the  entire  control  of  the  defendants  as  to  all  orders 
for  sailing,  destination,  and  delay;  assigned  three  breaches; 
1.  That  though  the  defendants  paid  the  plaintiff  the  two  months 
freight  payable  at  the  execution  of  the  charter-party,  and  also  the 
2  months  freight  at  the  end  of  the  first  6  calendar  months ;  yet 
they  did  not  pay  the  two  months  freight  at  the  end  of  the  said 
10  calendar  months.  2.  That  the  defendants  have  not  paid  to 
the  plaintiff  any  subsequent  freight.  8.  That  although  on  the 
24th  of  October,  1806,  the  defendants  required  the  plaintiff  to 
put  on  board,  and  he  did  put  on  board,  20  additional  men  beyond 
the  50,  who  all  sailed  in  the  ship  on  a  foreign  voyage  to  St. 
Domingo,  and  continued  on  board  from  thence  until  the  loss  of 
the  ship ;  and  although  according  to  the  average  rate  of  wages 
and  provisions  expended  on  the  whole,  the  defendants  became 
[  *658  ]  liable  to  pay  to  the  plaintiff  8J.  per  *month  for  every  such  addi- 
tional man ;  yet  the  defendants  had  not  reimbursed  the  plaintiff 
for  any  of  them. 
The  defendants  craved  oyer  of  the  charter-party,  by  which  it 
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appeared  farther  that  the  plaintiff  covenanted  that  the  ship,  at  Hatblook 
his  expense,  should  be  forthwith  made  tight  and  strong,  and  well  o^W 
and  sufficiently  equipped,  manned,  and  fitted,  &c.  for  a  voyage  or 
voyages  of  12  calendar  months  to  foreign  parts;  and  should 
during  the  continuance  of  the  charter-party  be  kept  tight  and 
strong,  and  well  and  sufficiently  equipped,  <fcc.  and  victualled ; 
concluding  with  a  mutual  general  covenant  for  performance :  and 
particularly  the  plaintiff  binding  to  the  defendants  the  said  ship,  ^ 

freight,  tackle,  <fec.  (the  perils  and  dangers  of  the  seas,  rivers, 
Ac.  all  inevitable  accidents  whatever,  and  capture  by  enemies, 
and  the  detention  and  restraint  of  rulers,  <fec.  being  excepted :) 
and  the  defendants  binding  to  the  plaintiff  the  goods  put  on 
board  the  ship.    The  defendants  then  pleaded,  1,  Non  est  factum. 
2ndly,  That  the  ship  was  not  at  the  expense  of  the  plaintiff  forth- 
with or  within  a  reasonable  time  after  the  charter-party  made 
tight  and  strong,  and  well  and  sufficiently  equipped,  &c.  for  a 
voyage  or  voyages  of  12  calendar  months  to  foreign  parts ; 
whereby  she  was  delayed  and  hindered  from  proceeding  on  a 
voyage  from  London  to  St.  Domingo,  and  was  detained  on  her 
said  voyage  at  Portsmouth  for  an  unreasonable  length  of  time 
viz.  for  4  months,  during  all  which  time  the  defendants  lost  the 
use  and  benefit  of  the  ship,  and  were  put  to  great  expense  in 
repairing  her  and  making  her  tight  and  strong  and  fitting  her 
for  such  voyage;  and  also  that  thereby  certain  goods  of  the 
defendants  on  board  the  ship  were  wetted  and  damaged ;  where- 
fore they  pray  judgment  of  the  plaintiff's  action.    Srdly,  The 
defendants  pleaded  as  to  the  first  breach,  that  during  the  *12      [  *559  ] 
calendar  months  therein  mentioned,  viz.  on  the  1st  of  November, 
1806,  certain  goods  of  the  defendants  were  shipped  on  board  the 
vessel  to  be  carried  from  London  to  St.  Domingo ;  and  that  at 
the  time  of  shipping  them  the  vessel  was  not  tight  and  strong, 
and  well  and  sufficiently  equipped,  &c.  but  was  decayed,  leaky, 
defectively  provided,  and  in  an  unseaworthy  state  for  performing 
the  said  voyage ;  in  consequence  whereof  it  became  necessary  to 
unload  and  repair  her,  and  she  was  afterwards  unloaded  and 
repaired  before  she  could  proceed  on  and  perform  her  said  voyage : 
and  by  means  of  the  premises  the  ship  was  unemployed  by  and 
wholly  unserviceable  to  the  defendants  for  a  great  part  of  the  six 
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Havblock    calendar  months  from  the  24th  of  September,  1806,  viz.  for  4 
Gbddes.      calendar  months  part  thereof.    And  then  the  defendants  averred 
that  they  paid  to  the  plaintiff  for  the  hire  and  service  of  the  ship 
for  the  residue  of  the  said  6  calendar  months  the  freight  in  the 
charter-party  mentioned.    The  fourth  plea  was  the  same  in 
substance  as  the  last ;  omitting  only  to  state  that  the  defendants 
paid  for  all  the  time  the  ship  was  not  wholly  unserviceable  to 
them  or  unemployed :  and  it  avers  that  the  ship  was  not  in  the 
actual  service  and  employ  of  the  defendants,  or  retained  in  such 
service  under  the  charter-party,  for  10  calendar  months  in  the 
whole  from  the  24th  of  September,  1806,  until  she  was  consumed 
by  fire  as  in  the  declaration  mentioned,  and  which  fire  happened 
without  any  default  in  the  defendants.    7thly,  The  defendants 
pleaded  (to  the  second  breach)  that  the  ship  after  the  charter* 
party  made  was  not  employed  by  them  or  in  their  service  until 
the  end  of  14  calendar  months  from  the  said  24th  of  September, 
1806 ;  but  while  she  continued  in  their  service  and  employ,  and 
before  the  end  of  14  calendar  months,  <fcc.  viz.  on  the  22nd  of 
[  *560  ]      August,  1807,  in  parts  *beyond  the  seas  near  St.  Domingo,  the 
ship,  without  any  default  of  the  defendants  was  consumed  by  fire 
and  wholly  lost.    8thly,  (as  to  the  last  breach),  That  the  defen- 
dants did  reimburse  to  the  plaintiff  two  calendar  months  allow- 
ance  for  the  additional  men  beyond  50  put  on  board,  &c. ;  and 
further,  that  after  making  the  charter-party  the  ship  sailed  on  a 
voyage  from  London  towards   St.  Domingo,  being    her  first 
intended  voyage  outwards  under  the  charter-party  with  a  cargo  of 
goods  of  the  defendants'  on  board ;  and  that  afterwards,  on  the 
22nd  of  August,  1807,  in  parts  beyond  the  seas  near  St.  Domingo, 
the  ship  was,  without  default  of  the  defendants,  burnt  and  wholly 
lost,  and  never  did  return  from  St.  Domingo  aforesaid. 

The  plaintiff  in  his  replication  demurred  to  the  2nd,  3rd,  and 
4th  pleas,  and  assigned  for  special  causes  of  demurrer,  that  the 
defendants  in  each  of  those  pleas  bad  attempted  to  put  in  issue 
immaterial  facts,  and  had  insisted  on  divers  covenants  of  the 
plaintiff  as  conditions  precedent  to  the  performance  of  their  own 
covenant;  whereas  they  were  separate  and  independent  cove- 
nants ;  and  the  breaches  of  covenants  alleged  against  the  plaintiff 
in  these  pleas  were  no  answer  to  or  justification  of  the  breaches 
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of  covenant  of  which  the  plaintiff  complains.  To  the  7th  plea  the  Havblock 
plaintiff  replied,  that  the  defendants  after  making  the  charter-  geddes. 
party,  viz.  on  the  18th  of  November,  1806,  dispatched  the  ship 
with  a  cargo  on  a  voyage  to  the  island  of  St.  Domingo ;  and  that 
the  ship  afterwards,  and  after  the  expiration  of  7  calendar  months 
from  the  said  24th  of  September,  1806,  and  before  she  was  so 
burnt  and  wholly  lost,  viz.  on  the  4th  of  May,  1807  arrived  at 
St.  Domingo,  and  delivered  her  cargo,  and  completed  the  said 
voyage.  As  to  so  much  of  the  8th  plea  as  relates  to  the  two 
calendar  months  allowance  for  the  additional  men,  the  plaintiff 
♦took  issue  on  the  reimbursement  of  such  allowance.  And  as  to  [  *561 1 
the  residue  of  the  plea  he  replied,  that  before  the  ship  was  con- 
sumed by  fire,  to  wit,  on  the  20th  of  August,  1807,  the  ship  had 
arrived  at  St.  Domingo  and  completed  the  said  intended  voyage. 
The  defendants  joined  in  demurrer  on  the  2nd,  3rd,  and  4th 
pleas ;  and  demurred  generally  to  the  replications  to  the  7th  and 
the  latter  part  of  the  8th  pleas  :  on  which  there  was  also  joinder 
in  demurrer. 

This  case  was  argued  on  a  former  day  in  the  Term  by 
Gaselee  for  the  plaintiff,  and  Marryat  for  the  defendants.  The 
questions  made  upon  the  demurrer  to  the  2d,  3d,  and  4th  pleas 
were,  whether  the  agreement  in  the  charter-party  that  the  ship 
should  be  made  tight  and  strong,  &c.  were  a  condition  precedent 
to  the  payment  of  any  freight ;  and  whether  the  matters  alleged 
in  those  pleas  were  an  answer  to  the  action  on  the  breach  of 
covenant  for  non-payment  of  the  freight ;  or  were  the  ground  of 
a  cross  action  against  the  plaintiff  for  damages.  The  next 
question  arose  upon  the  demurrer  to  the  replication  to  the  7th 
plea,  whether  the  ship  not  having  returned  from  her  voyage  to 
St.  Domingo  back  to  the  river  Thames,  and  been  there  discharged, 
but  having  been  burnt  abroad  before  the  end  of  14  calendar 
months  from  the  date  of  the  charter-party,  after  she  had  com- 
pleted her  outward  voyage  to  St.  Domingo  (which  was  completed 
after  the  end  of  7  calendar  months ;)  the  owner  were  entitled  to 
any  part  of  the  freight  accruing  after  the  expiration  of  six 
calendar  months ;  which  is  what  he  claimed  upon  the  second 
breach  of  covenant.  The  last  question  arose  upon  the  demurrer 
r.b. — vol.  x.  CO 
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haveloci  to  the  replication  to  the  latter  part  of  the  8th  plea ;  whether  the 
Geddes.  ship  having  been  bo  burnt  at  St.  *  Domingo,  and  not  discharged 
[•562]  in  the  river  Thames  or  returned  from  her  first  intended  voyage ; 
the  plaintiff  were  entitled  to  any  part  of  the  extra  allowance 
claimed  by  the  last  breach  of  covenant  beyond  the  part  payment 
made  in  the  first  instance.  The  substance  of  the  arguments  on 
these  points  were  afterwards  fully  stated  by  the  Court  in  giving 
judgment.    And  after  time  taken  to  consider, 

Lord  Ellenborouoh,  Ch.    J.  now  delivered  judgment   (after 
stating  the  declaration  as  before  set  forth) : 

The  defendant  craved  oyer  of  the  charter-party,  by  which  it 
appeared  that  the  plaintiff  covenanted  that  the  ship,  at  his 
expense,  should  forthwith  be  made  tight,  staunch,  and  strong, 
and  well  and  sufficiently  equipped,  manned,  &c.  for  a  voyage  or 
voyages  of  12  calendar  months,  and  should,  during  the  continu- 
ance of  the  charter-party,  be  kept  tight,  staunch,  <fec.  and  well 
and  sufficiently  equipped,  manned,  &c. :  and  it  is  upon  this 
covenant  that  the  defendants  have  grounded  several  of  their 
pleas.  The  first  plea,  upon  which  any  question  arises,  states 
that  the  ship  was  not  forthwith  after  making  the  charter-party 
made  tight,  staunch,  &c.  and  well  and  sufficiently  equipped  for  a 
voyage  or  voyages  of  12  calendar  months ;  per  quod  she  was. 
hindered  from  proceeding  on  a  certain  voyage  from  London  to 
St.  Domingo,  and  detained  an  unreasonable  length  of  time: 
during  all  which  time  the  defendants  were  deprived  of  the  use  of 
the  ship,  and  were  put  to  great  expense  in  making  her  tight, 
staunch,  &c.  and  fitting  her  for  her  voyage,  and  divers  goods  of 
the  defendants  which  were  put  on  board  her  were  wetted  and 
damaged.  To  this  plea,  which  is  pleaded  to  the  whole  of  the 
[  *56S  ]  demand,  the  plaintiff  has  demurred,  *and  the  question  upon  it  is, 
Whether  the  defendants  are  entitled  to  insist  that  the  forthwith 
making  the  ship- tight,  staunch,  <fec.  was  a  condition  precedent. 
The  defendants  did  not  repudiate  the  ship,  because  she  was  not 
immediately  made  tight,  staunch,  <fec.  but  took  her  into  their 
service  and  employed  her ;  and  after  having  navigated  her  for 
several  months,  they  say  that,  because  this  was  a  condition  prece- 
dent, and  was  not  performed,  they  are  not  liable  to  pay  any  thing. 
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They  do  not  pretend  that  the  non-performance  has  damnified    Havelook 

At 

them  to  the  extent  of  the  payment  they  wish  to  evade :  and  to  be  geddes. 
sure,  if  this  were  a  condition  precedent,  the  neglect  of  patting  in 
a  single  nail  for  a  single  moment  after  the  ship  ought  to  have 
been  made  tight,  staunch,  &c.  would  be  a  breach  of  the  condition, 
and  a  defence  to  the  whole  of  the  plaintiff's  demand.  We  are 
clear,  however,  that  the  defendants,  who  took  the  ship  into  their 
service  and  employed  her  in  an  unimpaired  state,  have  no  right  to 
insist  that  the  forthwith  making  her  tight,  &c.  was  a  condition 
precedent.  Whether  a  particular  covenant  is  to  constitute  a 
condition  precedent  depends  upon  the  intention  of  the  parties,  as 
it  is  to  be  collected  from  the  instrument  in  which  the  covenant  is 
contained,  as  is  laid  down  in  Porter  v.  Shephard,  6  T.  R.  668,  t 
and  in  Glazebrook  v.  Woodrow,  8  T.  E.  870,  871.  t  And  it  would 
be  an  outrage  to  common  sense  to  say,  that  it  could  have  been 
the  intention  of  these  parties,  that  if  the  defendants  took  to  this 
ship,  as  a  ship  in  their  employ  under  the  charter-party,  they 
should  be  at  liberty  afterwards  to  insist  that  the  making  her 
complete  in  every  particular,  and  that  forthwith,  without  any 
delay,  was  a  strict  condition  precedent  on  the  part  of  the  plaintiff. 
The  cases  cited  are  also  decisive  upon  the  point.  Constable  v. 
Cloberie,  *Palm.  897,  shews  that  a  covenant  to  sail  with  the  first  [  *564  J 
wind  is  not  a  condition  precedent.  Bornmann  v.  Tooke,  1  Gampb. 
377,  §  proceeds  upon  the  same  principle.  Boone  v.  Eyre,  1  H. 
Blac.  278,  ||  in  the  notes,  lays  down  a  very  sensible  general  rule, 
that  where  mutual  covenants  go  to  the  whole  consideration  on 
both  sides,  they  are  mutual  conditions,  the  one  precedent  to  the 
other :  but  where  they  go  only  to  a  part,  and  a  breach  may  be 
paid  for  in  damages ;  there  the  defendant  has  a  remedy  on  the 
covenant,  and  shall  not  plead  it  as  a  condition  precedent.  Had 
the  plaintiff's  neglect  here  precluded  the  defendants  from  making 
any  use  of  the  vessel,  it  would  have  gone  to  the  whole  considera- 
tion, and  might  have  been  insisted  upon  as  an  entire  bar ;  because 
the  consideration  for  the  defendants'  covenant  to  pay  the  freight 
would  then  have  failed  in  toto ;  but  as  the  defendants  have  had 
some  use  of  the  vessel,  notwithstanding  the  plaintiff's  neglect, 
the  plaintiff's  covenant  is  to  be  considered  as  going  to  a  part 

t  3B.B.  305.        {  4  B.  B.  700.        §  P.  707,  post.        \\  2  B.  B.  768. 
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Havblook  only ;  the  consideration  has  not  wholly  failed ;  and  the  covenant 
Gkddes.  cannot  be  looked  upon  as  having  raised  a  condition  precedent, 
but  merely  gives  the  defendants  a  right,  under  a  counter  action, 
to  such  damages  as  they  can  prove  they  have  sustained  from  this 
neglect.  For  these  reasons  we  are  of  opinion  that  this  plea  can- 
not be  supported,  and  that  the  demurrer  to  it  must  be  allowed. 

The  next  plea  submitted  to  the  consideration  of  the  Court  is 
pleaded  to  the  first  breach  only.  It  states  that  during  the  12 
months  mentioned  in  the  charter-party  divers  goods  were  shipped 
on  board  the  vessel,  to  be  carried  from  London  to  St.  Domingo ; 
that  at  the  time  of  shipping  them  the  vessel  was  not  tight, 
staunch,  &c.  and  sufficiently  equipped,  &c.  but  on  the  contrary 
was  decayed,  leaky,  ill  fitted,  and  in  an  unsea worthy  state ;  that 
[  *565  ]  in  consequence  "thereof  it  became  necessary  to  unload  and  repair 
the  ship;  that  by  means  of  the  premises  the  ship  became 
unemployed  by  and  unserviceable  to  the  defendants  for  a  great 
part  of  six  calendar  months ;  and  that  the  defendants  have  paid 
for  the  hire  and  service  of  the  ship  for  the  residue  of  the  said  six 
calendar  months.  There  is  another  plea  similar  to  this,  except 
that  it  does  not  state  that  the  defendants  paid  for  all  the  time  the 
ship  was  not  unserviceable  to  them,  or  unemployed :  and  it  avers 
that  the  ship  was  not  in  their  service  or  employ  for  10  calendar 
months  in  the  whole.  To  .these  pleas  the  plaintiff  has  also 
demurred,  and  the  question  upon  them  is,  whether  the  defendants 
have  shewn  such  a  neglect  in  the  plaintiff,  as  will  excuse  them 
from  the  payment  of  the  freight  which  the  first  breach  claims. 
These  pleas  are  founded,  not  upon  the  stipulation  forthwith  to 
make  the  vessel  tight,  staunch,  &c.  but  upon  the  stipulation  to 
keep  it  so ;  and  it  is  not  alleged  that  there  was  any  defect  at  the 
commencement  of  the  12  months  for  which  the  vessel  was  hired  ; 
but  that  at  the  time  of  shipping  the  goods  during  the  12  months 
she  was  not  tight,  &c.  It  is  therefore  perfectly  consistent  with 
the  allegations  in  these  pleas,  that  the  ship  had  been  put  into  a 
perfect  state,  and  thoroughly  equipped,  immediately  after  the 
execution  of  the  charter-party ;  that  she  was  so  when  the  defen- 
dants took  her  into  their  service ;  but  that  she  became  otherwise, 
(which  might  be  from  one  of  the  accidents  to  which  all  vessels 
are  subject,)  whilst  in  the  defendants'  employ.    It  is  indeed 
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consistent  with  these  pleas,  that  the  vessel  might  have  performed    Havblock 

a  voyage  for  the  defendants  before  this  defect  occurred :  and  as  it      gbddes. 

is  a  general  rule  that  pleas  are  to  be  taken  most  strongly  against 

the  party  pleading  them ;  inasmuch  as  it  is  probable  he  would 

state  his  case  as  favourably  *for  himself  as  the  facts  would      [*&66] 

permit ;  we  should  be  warranted  in  assuming  this  to  be  the  case. 

The  pleas  do  not  state  that  there  was  any  delay  in  making  the 

repairs,  or  that  it  was  through  any  default  in  the  plaintiff  that 

the  defect  had  occurred.    The  question  then  is,  whether,  because 

the  plaintiff  has  undertaken  to  keep  the  vessel  tight,  &c.  the 

defendants  have  a  right  to  deduct  any  thing  out  of  the  freight 

they  are  to  pay,  in  respect  of  the  time  which  may  be  taken  up  in 

making  good  such  defects  as  may  occur  during  the  period  for 

which  the  vessel  is  hired  ?    And  we  are  of  opinion  they  are  not. 

From  the  accidents  to  which  ships  are  liable,  it  was  in  the 

ordinary  course  of  things  to  expect  that  this  ship  might  want 

repairs  in  the  course  of  her  voyage ;  and  when  the  defendants 

were  making  their  bargain,  they  should  have  stipulated  to  deduct 

for  the  time  which  might  be  exhausted  in  making  those  repairs,  if 

they  meant  to  make  that  deduction.    Without  such  a  stipulation, 

we  think  the  true  construction  of  the  charter-party  is,  that  whilst 

those  repairs  are  going  on,  the  ship  is  to  be  considered  as  in  the 

defendants'  service,  and  the  defendants  liable  to  continue  their 

payments.    As  these  pleas  therefore  dp  not  shew  that  it  was 

owing  to  any  default  in  the  plaintiff,  that  the  defect  in  the  ship 

occurred,  or  that  there  was  any  delay  in  repairing  it ;  we  are  of 

opinion  that  no  deduction  is  to  be  made  from  the  freight  on.  that 

account ;   that    these  pleas  therefore  are  bad,  and    that  the 

demurrer  to  them  must  be  allowed. 

The  next  plea,  upon  which  a  question  arises,  is  pleaded  to  the 
second  breach,  (which  claims  freight  beyond  the  expiration  of 
six  calendar  months,)  and  this  plea  is,  that  the  vessel  was  not  in 
the  service  or  employ  of  the  defendants  until  the  end  of  14 
calendar  months,  but  within  that  *time  was,  without  any  default  [  *567  ] 
in  the  defendants,  consumed  by  fire.  To  this  the  plaintiff  has 
replied,  that  the  vessel  sailed  for  St.  Domingo,  delivered  a  cargo 
there  after  the  end  of  seven  calendar  months,  and  was  not  burnt 
till  afterwards.    To  this  replication  there  is  a  demurrer ;  and  the 
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Hatelock  defendants  contend  that  the  stipulations  in  the  charter-party, 
Gkddes.  which  fix  the  times  for  paying  the  freight,  make  the  right  to  the 
portions  of  freight  payable  at  those  times  depend  upon  the  then 
safety  of  the  ship ;  and  that  the  loss  of  the  vessel  before  any  one 
of  those  periods  destroys  the  right,  except  for  such  freight  as  was 
previously  payable.  That  a  loss,  for  instance,  after  the  end  of 
six  months,  but  before  the  end  of  10,  would  have  precluded  the 
plaintiff  from  claiming  more  in  the  whole  than  four  months 
freight :  and  that  a  loss  after  10  months,  and  within  14,  would 
have  confined  the  plaintiff  to  six  months  freight.  It  is  to  be 
remembered  however,  that  the  charter-party  stipulates  that  the 
defendants  should  pay  a  given  freight  per  calendar  month  ;  and 
the  times  fixed  for  its  actual  payment  can  only  be  considered  as 
postponing,  for  the  defendants'  convenience,  the  actual  payment 
of  a  sum  then  due  to  a  future  period ;  not  as  creating  a  contin- 
gency whether  it  should  ever  be  paid  at  all.  Each  month's  freight 
therefore  was  earned,  and  became  completely  due,  at  the  end  of 
each  month ;  and  it  was  nothing  but  the  actual  payment  that 
was  postponed.  We  are  therefore  of  opinion  that  this  plea  is 
also  bad,  and  that  the  demurrer  to  the  plaintiff's  replication  must 
be  over-ruled. 

The  last  question  arises  upon  the  last  breach,  which  is  for  the 
allowance  of  the  extra  men  :  of  that  allowance  two  months  was  to 
be  added  to  the  first  payment  for  freight,  and  the  residue  was  not 
[  *568  ]      to  be  paid  till  the  ship's  *discharge  or  return  from  her  first 
intended  voyage,  and  in  like  manner  for  any  other  foreign 
voyage  or  voyages.    The  defendants'  plea  to  this  breach  is,  as  to 
the  first  two  months  allowance,  payment ;  and  as  to  the  residue, 
that  the  ship  sailed  upon  a  voyage  to  St.  Domingo,  and  was 
burnt  and  lost  before  her  return.    The  plaintiff  has  taken  issue 
upon  the  payment ;  and  as  to  the  residue  has  replied,  that  the 
ship  arrived  at  St.  Domingo,  and  completed  that  voyage.    To 
this  there  is  a  demurrer ;  and  the  defendants  insist  that  as  the 
ship  never  was  discharged,  and  never  returned,  nothing  beyond 
the  first  two  months  allowance  became  payable.    But  we  are  of 
opinion  that  the  destruction  and  loss  of  the  vessel  was,  within 
the  true  intent  and  meaning  of  this  charter-party,  a  discharge  of 
the  vessel  from  the  further  prosecution  of  the  adventure  and  em- 
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ployment  in  which  she  was  engaged :  and  that  upon  that  event,    Havelock 

the  residue  of  extra  allowance  became  payable,  as  if  the  discharge     geddes. 

had  taken  place  by  the  act  of  the  defendants  themselves :  and 

that  the  defendants  must  be  understood  to  have  discharged  the 

vessel  when  they  could  by  no  possibility  any  longer  employ  her. 

We  are  therefore  of  opinion  in  favour  of  the  plaintiff  upon  each 

of  the  several  points  raised  by  these  pleadings. 

Judgment  for  the  plaintiff  • 


WENTEK  v.  MILES,  Knt.  and  Another,  late  Sheriff       iso9. 

of  MIDDLESEX.!  F—' 

(10  East,  578—682;  S.  0.  1  Camp.  475  n.)  (■  578  ] 

Kensington  Palace  being  kept  in  a  constant  state  of  preparation  to 
receive  the  King,  with  his  officers,  servants,  and  guards  residing  and 
doing  duty  there  at  all  times,  and  some  of  the  royal  family  having 
apartments  there,  is  privileged  as  a  royal  palace  against  the  intrusion  of 
the  sheriff  for  the  purpose  of  executing  process  against  the  goods  of  a 
person  having  the  use  of  certain  apartments  therein. 

This  was  an  action  against  the  sheriff  for  a  false  return  of  nulla 
bona  to  a  writ  of  fieri  facias  issued  at  the  plaintiff's  suit  against 
the  goods  of  his  Royal  Highness  the  Duke  of  Sussex,  residing  at 
the  time  in  Kensington  Palace :  and  the  only  question  was, 
whether  Kensington  Palace  were  under  the  circumstances 
entitled  to  the  privilege  and  protection  of  a  royal  palace,  so  as  to 
justify  the  sheriff  in  refusing  to  execute  civil  process  there.  The 
particular  circumstances  given  in  evidence  were  afterwards 
stated  by  Lord  Ellenborough,  Ch.  J.  in  giving  the  judgment  of 
the  Court ;  and  the  whole  case  was  left  by  him  to  the  jury  at  the 
trial  to  say,  whether  Kensington  were  bond  fide  a  royal  palace ; 
and  they  found  in  the  affirmative.  Upon  which  the  Court  was 
moved  in  last  Trinity  Term  to  set  aside  the  verdict,  and  grant  a 
new  trial,  on  the  ground  of  its  being  a  verdict  against  law  and 
evidence.  And  a  rule  nisi  having  been  granted  for  the  more 
solemn  consideration  of  the  matter;  cause  was  shewn  in  last 
Michaelmas  Term  by  the  Attorney-General,  Garrow,  and  Comyn; 

t  A.-G.  v.  Donaldson  (1842),  10  M.  majority,  held  that  it  was  not  privi- 

&  W.  117,  (as  to  a  distress  for  sewers'  leged  as  a  royal  residence.    A  .-G.  v. 

rates).  Compare  the  case  of  Hampton  Dakin  (H.  L.  1870)  L.  R.  4  H.  L.  338, 

Court  Palace,  where  the  Lords  by  a  39  L.  J.  Ex.  113,  23  L.  T.  1.— B.  C. 
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Winter  and  the  rale  was  supported  by  Williams,  Serjt.,  Marryat,  and 
Miles  BarnetvaU.  The  principal  authority  referred  to  was  Elderton's 
case,  reported  in  2  Ld.  Raym.  978,  and  also  in  8  Salk.  91,  284, 
and  6  Mod.  73,  and  Holt,  590.  And  there  were  also  cited  2  Inst. 
548.  8  Inst.  140—1.  4  Inst.  188.  Stat.  4  H.  VII.  c.  8.  88 
H.  VIII.  c.  12.  1  Hawk.  P.  C.  ch.  21,  and  Rex  v.  Stubbs,  8  T.  E. 
[  *579  ]  785.  The  Court  after  the  argument  directed  *the  case  to  stand 
over  for  consideration :  and  now 

Lord  Ellenborough,  Gh.  J.  delivered  judgment : 

This  was  an  action  against  the  late  Sheriff  of  Middlesex  for  a 
false  return  of  nulla  bona  to  a  writ  of  fieri  facias,  delivered  to 
him  by  the  plaintiff  for  execution  against  the  goods  of  his  Royal 
Highness  the  Duke  of  Sussex.  The  defence  made  by  the  sheriff 
was,  that  the  Duke  of  Sussex  had  no  goods  in  his  bailiwick, 
except  certain  articles  belonging  to  his  R.  H.  within  Kensington 
Palace,  where  the  execution  could  not,  as  the  sheriff  contended, 
be  lawfully  executed.  And  the  question  was,  Whether  Kensing- 
ton Palace,  as  it  is  called,  was,  under  all  the  circumstances  of  its 
present  occupation,  entitled  to  the  exemptions  and  privileges 
which  are  allowed  to  belong  to  a  palace  in  which  the  King 
resides?  It  will  be  recollected  that  his  late  Majesty  King 
George  the  Second  constantly  resided  there,  as  several  of  his 
predecessors  had  done  before:  that  he  died  there:  that  his 
present  Majesty,  upon  his  accession,  held  his  first  council,  and 
performed  his  first  acts  of  state  and  government,  as  King,  there. 
It  clearly,  therefore,  at  that  period  was  a  royal  palace  of  his 
present  Majesty,  entitled  to  every  exemption  which  can  be 
claimed  in  respect  of  any  palace  belonging  to  his  Majesty.  Being 
then  such  palace,  the  question  is,  When  did  it  cease  to  be  so, 
and  become  no  longer  entitled  to  its  former  privileges? 
Elderton'8  case,  in  2  Ld.  Raym.  981,  is  the  only  reported  case  to 
be  found,  which  bears  any  resemblance  to  the  present.  The 
questions  which  occur  in  this  case  were  in  some  degree  handled 
and  discussed,  but  not  decided  in  that  case.  Three  Justices, 
Powell,  Powts,  and  Gould,  are  there  stated  to  have  agreed, 
[  *680  ]  "  that  the  privilege  *of  the  palace  (Whitehall)  remained,  though 
the  Queen  (the  case  occurred  in  the  2nd  of  Queen  Anne)  were  not 
resident."    Holt,  Gh.  J.  in  Lord  Raymond's  report  of  the  case, 
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says,  "  If  the  Court  be  kept  there,  though  the  Queen's  person  be  WnrrBR 
not  present,  it  is  a  residence:  but  when  the  Queen,  and  the  milks. 
whole  Court,  and  all  the  officers,  are  removed,  has  it  then  the 
privilege  of  a  palace  ? "  And  in  another  report  of  the  same 
case,  in  8  Salk.  284,  Lord  Holt  is  stated  to  have  held,  that 
where  there  was  a  total  absence,  as  in  the  principal  case, 
"  where  the  Queen  was  neither  present  in  person,  nor  by  her 
domestics,  or  any  of  her  family,  the  place  was  not  privileged." 
And  indeed  if  his  Majesty  were,  in  the  case  now  before  us, 
neither  actually  nor  virtually  present  at  Kensington ;  neither  in 
his  royal  person,  nor  by  his  officers,  domestics,  or  any  of  his 
family,  according  to  Lord  Holt's  language,  it  would  be  difficult 
to  say  that  such  a  place  was  entitled  to  the  privileges  of  a  royal 
palace ;  and  much  more  so,  if  the  palace  were  so  occupied  by 
others  as  that  his  Majesty  could  not  immediately  return  and  re- 
side there  in  his  own  person,  if  he  were  pleased  to  do  so.  But  it 
appears  by  the  evidence  of  Mrs.  Steele,  who  lived  at  Kensington 
Palace  as  a  servant  to  the  Duke  of  Sussex,  that  "  there  were 
state  apartments  there,  and  a  throne,  &c. :  that  those  apartments 
were  used  by  nobody  else;  that  they  were  reserved  for  his 
Majesty,  and  some  for  his  officers ;  that  the  apartments  occupied 
by  the  Duke  of  Sussex  were  the  apartments  of  the  lord  chamber- 
lain ;  and  that  his  royal  highness,  (who  as  a  member  of  his 
Majesty's  family  came  directly  within  the  terms  of  Lord  Holt's 
proposition,  in  the  report  in  Salkeld)  used  the  furniture  which 
was  furnished  for  the  lord  chamberlain ;  that  there  are  servants, 
housekeeper,  &c.  of  *his  Majesty  regularly  there ;  and  a  guard  in  [  *58l  ] 
front  of  the  palace;  that  the  palace  was  kept  up  fit  for  his 
Majesty's  reception  if  he  should  choose  to  visit  it ;  that  there  was 
a  deputy  housekeeper,  Mrs.  Fisher,  under  Mrs.  Strode,  the 
principal  housekeeper ;  that  divine  service  was  performed  in  the 
chapel  there  every  Sunday."  Another  witness  proved  his  having 
seen  his  Majesty's  servants  giving  directions  there.  It  was  not 
questioned  but  that  the  gardeners  employed  there  were  paid  by 
his  Majesty,  and  that  the  produce  of  the  gardens  were  applied  to 
his  Majesty's  use.  It  was  indeed  proved  that  some  families 
resided  in  parts  of  the  palace :  but  from  the  evidence  before 
stated,  the  palace  was,  notwithstanding  this,  "  kept  fit  for  his 
Majesty's  reception  at  any  time  when  he  should  choose  to  come 
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Winter  there."  Under  these  circumstances  it  cannot  fairly  be  said,  that 
Miles.  his  Majesty  was  not  there  present,  within  the  terms  used  by 
Lord  Holt,  by  his  "  domestics,  or  any  of  his  family : "  nor  that 
the  palace  was  so  occupied  as  to  preclude  the  possibility  of  his 
Majesty's  immediate  personal  return  there  at  any  time.  The 
question  of  the  discontinuance  of  any  place  as  a  palace  of 
residence,  which  had  at  any  time  been  so  used,  by  the  sovereign 
upon  the  throne,  might  involve  in  its  discussion  many  extremely 
delicate  circumstances.  It  would  not  be  a  very  seemly  matter  of 
inquiry,  whether  his  Majesty  had  by  any  and  by  what  manifesta- 
tions of  his  royal  will  indicated  a  purpose  of  not  returning  to 
any  particular  palace.  So  long,  however,  as  the  emblems  and 
ensigns  of  his  Kingly  dignity  are  preserved  in  such  palace,  and 
the  apartments  exclusively  appropriated  to  his  use,  are  by  his 
immediate  servants  kept  ready  and  in  a  fit  condition  to  receive 
him  at  any  time ;  whilst  others  are  kept  in  like  manner  for  the 
[  *582  ]  use  of  his  officers ;  and  some  are  immediately  ^occupied  by  his 
Majesty's  sons ;  and  no  such  use  made  of  the  rest  of  the  palace 
as  to  preclude  or  materially  interrupt  his  Majesty's  return  to  it 
whenever  he  might  choose  so  to  do ;  his  Majesty  we  think  may 
be  considered  as  virtually  residing  there,  within  the  more 
restrained  language  of  Lord  Holt,  as  well  as  within  the  larger 
doctrine  of  the  three  other  Judges  who  sat  with  him,  when  the 
only  other  case  in  any  degree  resembling  the  present  came  under 
judicial  consideration.  On  these  grounds  we  think  the  finding  of 
the  jury  was  warranted  under  the  facts  of  this  case ;  and  that  a 
palace  thus  in  all  respects  circumstanced,  may  be  considered  as  a 
place  exempt  and  privileged  from  the  execution  and  service  of 
the  ordinary  process  of  the  law,  and  the  defendant  of  course 
excused  in  not  having  levied,  within  its  precincts,  the  execution 
in  question.  Had  it  indeed  distinctly  appeared  in  evidence,  that 
the  immediate  personal  residence  of  his  Majesty  was,  by  means 
of  any  occupation  of  the  palace  incompatible  therewith,  rendered 
impracticable,  we  might  have  formed  a  very  different  conclusion 
on  the  subject  before  us.  And  whenever  a  case  so  circumstanced 
shall  occur,  the  Court  will  not  feel  itself  bound  by  any  thing  now 
laid  down  from  directing  a  jury,  that  the  exemption  in  question 

ought  in  such  a  case  to  be  disallowed. 

Rule  discharged. 
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DOE,   on  the  Demise  of  SIR  WILLIAM  MILKER,       f^ 

Baet.,  v.  BRIGfiTWEN.  *— -3" 

(10  East,  583—596.)  [  588  ] 

A  copyhold  having  descended  to  a  wife  as  heir  at  law,  who  died 
before  admittance,  haying  first  borne  a  child  to  her  husband,  which  died 
an  infant ;  the  husband  was  held  entitled  to  hold  for  his  life,  in  the  nature 
of  a  tenant  by  the  curtesy  of  England,  according  to  the  custom  of  the 
manor;  though  the  only  evidence  of  such  custom  on  the  Bolls  was 
three  instances  of  husbands  admitted  as  tenants  by  the  curtesy, 
according  to  the  custom,  whose  respective  wives  had  been  admitted 
during  their  lives ;  the  title  of  a  wife  claiming  as  heir  by  descent  being 
complete  without  admittance  by  the  general  law  of  copyhold,  and  the 
title  of  a  tenant  by  the  curtesy  being  also  by  operation  of  law. 

And  having  such  good  title  to  the  possession  as  tenant  by  the  curtesy, 
his  possession  of  the  copyhold  after  his  wife's  death  will  be  referred  to 
that,  and  not  to  any  adverse  title ;  though  he  were  admitted  after  his 
wife's  death  to  hold  to  him  pursuant  to  the  settlement,  by  which  the  estate 
of  the  wife  was  limited  to  the  survivor  in  fee ;  so  as  to  let  in  the  title  of 
the  heir  at  law  of  the  wife  in  ejectment  brought  within  twenty  years 
after  the  husband's  death. 

And  though  one-third  of  the  copyhold  had  been  settled  many  years 
before  upon  a  third  person  for  life ;  but  no  surrender  having  been  made 
to  the  trustees  under  the  settlement,  the  legal  estate  had  remained  in 
the  heirs  of  the  tenant  last  seised  and  admitted ;  and  the  steward  of  the 
•  manor,  appointed  by  the  heir  at  law  and  her  husband,  had  in  his 
accounts  after  the  wife's  death  (which  was  evidence  of  his  having  done 
the  same  in  her  lifetime),  for  above  twenty  years  back,  debited  himself 
with  the  receipt  of  two- thirds  of  the  rent  for  the  husband  on  account  of 
his  wife,  and  the  remaining  one-third  for  such  other  person  claiming 
under  the  settlement ;  yet  such  payment  to  the  latter  must  be  taken  to 
have  been  made  by  the  consent  of  the  person  entitled  at  law  to  the 
whole;  so  as  to  do  away  the  notion  of  an  adverse  possession  by  the 
husband  of  that  one-third,  distinct  from  his  possession  of  the  other 
two- thirds  as  tenant  by  the  curtesy  after  his  wife's  death ;  in  answer 
to  a  claim  by  the  heir  at  law  of  the  wife  against  the  devisee  of  the 
husband  who  set  up  an  adverse  possession  for  above  twenty  years  after 
the  wife's  death. 

Nor  will  any  release  from  the  heir  at  law  living  at  the  time  of  such 
curtesy  estate  be  presumed  during  that  period;  nor  after  his  death 
from  the  present  heir  at  law,  who  might  be  called  upon  in  equity  to 
discover  it,  if  given ;  though  such  release  if  proved  or  presumed  would 
bar  the  copyholder's  claim. 

This  ejectment  was  brought  by  the  lessor  of  the  plaintiff, 
claiming  as  heir  at  law,  to  try  the  title  to  copyhold  lands  called 
Netherlands,  in  the  manor  of  Tolesbury  in  Essex,  formerly  part 
of  the  estate  of  Sir  Thomas  Darcy,  who  left  three  daughters, 


396  1809.    K.  B.    10  EAST,  588—585.  [bju 

Doe  ex  dem.  his  co-heiresses,  Frances,  Maria,  and  Elizabeth.  Frances  in 
Bast.  1692  married  Sir  William  Dawes,  afterwards  Archbishop  of 
Brightwxk  ^or^»  an^  ^®^  i*1 1705.  The  Archbishop  died  in  1724.  Maria 
married  Thomas  Butler,  whom  she  survived,  and  sold  her  share 
of  the  premises  in  question  to  her  sister  Elizabeth  before  1728. 
Elizabeth  married  William  Pierrepoint,  survived  her  husband, 
and  died,  without  issue,  in  1758.  Frances  had  issue  by  the 
Archbishop  Elizabeth  Dawes,  and  Sir  Darcy  Dawes.  Elizabeth 
[  *684  ]  Dawes  (through  whom  the  lessor  of  the  plaintiff  *  claimed) 
married  Sir  William  Milner  (the  grandfather  of  the  lessor) 
in  1716,  and  died  in  March,  1782.  They  had  issue  a  son 
William,  who  died  in  1774,  leaving  the  lessor  of  the  plaintiff  his 
eldest  son  and  heir.  Sir  Darcy  Dawes  married  Sarah  Boundell 
in  1728,  and  died  in  1732.  Sarah  Lady  Dawes  died  in  1778. 
They  left  a  daughter  Elizabeth,  who  in  1746  married  Edwin 
LaBcelles,  the  late  Lord  Harewood.  She  died  in  1764,  and  her 
husband  Lord  Harewood  in  1795;  having  had  issue  by  her 
husband  a  daughter  who  died  shortly  after  her  birth.  The  defend- 
ant was  the  tenant  in  possession  under  the  present  Lord  Harewood, 
brother  of  the  late  Lord,  from  whom  he  claimed  the  premises  in 
question  by  devise,  he  having  surrendered  to  the  use  of  his  will. 

It  appeared  from  the  Court  rolls  that  Darcy  Dawes,  (son  and 
heir  of  Frances  Lady  Dawes,  then  late  the  wife  of  the  Rev. 
Sir  William  Dawes,)  Maria  Butler,  widow,  and  Elizabeth  Pierre- 
point,  widow,  who  were  the  daughters  and  co-heirs  of  Sir 
Thomas  Darcy,  Bart,  were  admitted  in  1712  to  hold  to  them 
and  their  heirs  as  coparceners.  But  no  surrender  or  admission 
appeared  to  have  been  made  on  the  part  of  either  of  those  three 
persons,  or  any  one  descended  from  either  of  them  (including 
Mrs.  Lascelles)  until  the  admission  of  the  lessor  of  the  plaintiff, 
which  was  in  July,  1808,  in  which  admission  he  is  stated  to  claim 
as  heir  at  law,  according  to  the  custom  of  the  manor,  of 
Elizabeth  Lascelles,  theretofore  Elizabeth  Dawes,  daughter  of 
Sir  Darcy  Dawes,  Bart,  deceased,  and  also  as  grandson  and 
heir  of  Sir  William  Milner,  Bart,  deceased. 

On  the  part  of  Lord  Harewood,  who  defended  this  ejectment, 

[  *585  ]      was  produced  the  settlement  on  marriage  of  *Sir  Darcy  Dawes 

(the  father  of  Mrs.  Lascelles)  with  Sarah  Boundell,  dated  in 
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1728,  to  which  the  Archbishop  his  father  (who  had  married  Dob  ex  dem. 

\f  TT  KICK. 

Frances  one  of  the  daughters  and  three  coheiresses  of  Sir  bart. 
Thomas  Darcy)  and  Elizabeth  Pierrepoint  (another  of  the  co-  Bbioi£w1sn. 
heiresses)  were  also  parties.  From  the  recitals  in  that  settle- 
ment it  appeared  that  the  three  portions  to  which  Sir  Darcy 
Dawes,  (as  heir  of  his  mother  Lady  Frances)  Maria  Butler,  and 
Elizabeth  Pierrepoint,  had  been  respectively  admitted  in  1712,  as 
coheirs  of  Sir  Thomas  Darcy  were  thus  circumstanced.  In 
1-Srd  the  Archbishop  had  an  interest  for  99  years  determinable 
on  his  life ;  the  inheritance  being  vested  in  his  son  Darcy.  And 
in  this  third  an  estate  for  life  was  limited  by  the  settlement  to 
Sarah  Boundell :  but  the  deed  recites  that  no  surrender  could  be 
made  of  such  third  part  to  the  uses  of  the  settlement  by  reason 
of  the  then  minority  of  Darcy  Dawes,  he  not  being  specifically 
enabled  to  make  a  surrender  by  the  private  Act  of  Parliament 
which  had  been  passed  to  authorize  the  settlement  during  his 
minority.  Therefore  the  Archbishop  and  his  son  Darcy  cove- 
Banted  with  the  trustees  that  Darcy  Dawes  would  when  of  age 
surrender  this  l-3rd  to  the  uses  of  the  settlement.  No  such 
surrender  however  was  ever  made.  As  to  the  other  2-Srds,  the 
settlement  recited  that  Elizabeth  Pierrepoint  had  purchased  her 
sister  Maria  Butler's  l-8rd,  and  was  then  in  possession  of  both. 
Sarah  Boundell  (Lady  Dawes)  continued  in  the  perception  of 
l-3rd  of  the  rents  of  this  copyhold  till  her  death  in  1773. 
Another  instrument  proved  was  the  marriage  settlement  in  1746 
of  the  late  Lord  Hare  wood  (then  Edwin  Lascelles)  with  Eliza- 
beth, the  daughter  of  Sir  Darcy  Dawes,  in  which  it  is  recited 
that  the  said  Elizabeth  was  entitled  to  certain  lands  (comprising 
those  in  question)  partly  in  possession,  and  partly  ^expectant  on  [  *W6  ] 
the  death  of  Elizabeth  Pierrepoint,  and  in  part  also  expectant  on 
the  death  of  her  mother  Sarah,  widow  of  her  father :  that  the 
said  Elizabeth  Dawes  being  then  under  age  and  incapable  of 
making  a  settlement,  it  was  covenanted  that  all  her  said  property 
in  possession  or  reversion  should  be  settled  afterwards;  and 
that  all  the  property  moving  from  either  party  should  be  ulti- 
mately limited  on  failure  of  issue  to  the  survivor  of  Mr.  and  Mrs. 
Lascelles  in  fee.  These  trusts  and  covenants  were  accordingly 
carried  into  execution  by  a  subsequent  deed  of  the  25th  of 
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Doe  ex  dem.  October,  1750,  after  Mrs.  Lascelles  came  of  age,  when  similar 

Bart.  '     trusts  were  created.    Mr.  and  Mrs.  Lascelles  levied  a  fine  of  the 

_      r*  freehold  estates  in  settlement,  of  Mich.  24  Geo.  II.,  and  in  1766 

JjSI  OUT  »y  Eli • 

Mr.  Lascelles,  after  the  death  of  his  wife,  who  died' in  1764,  bat 
during  the  life  of  her  mother  Sarah  Lady  Dawes,  who  lived  till 
1778,  was  admitted  to  the  copyhold  in  question,  by  an  entry 
which  stated  that  he  claimed  to  be  admitted  to  all  the  three 
portions,  by  virtue  of  the  settlement  upon  his  marriage  with 
Elizabeth  Dawes ;  the  habendum  on  such  admission  being  to 
Edwin  Lascelles,  pursuant  to  the  said  marriage  settlement.  It 
appeared  from  the  accounts  of  a  deceased  steward  of  the  manor 
and  of  the  lands  in  question,  that  in  1770  he  had  charged  himself 
thus:  "Golden  Griggs  (the  steward)  Dr.  to  Edwin  Lascelles  Esq, 
and  Lady  Dawes  (meaning  Sarah  Lady  Dawes),  for  rents 
received  of  C.  Bichards  (the  tenant)  a  year's  rent  421.  to 
Michaelmas,  1769,  two-thirds — Edwin  Lascelles  Esq.  one-third — 
Lady  Dawes,  of  all  the  receipts." 

A  question  then  arose  whether,  though  there  had  been  no 
surrender  to  the  uses  of  the  settlements,  the  possession  of  Edwin 
Lascelles,  (the  late  lord  Harewood)  grounded  upon  his  admission 
[  •587  ]  in  1776,  were  not  at  any  rate  an  adverse  *possession  to  the 
plaintiff's  claim,  as  to  the  2-3rds,  from  that  period,  and  as  to  the 
other  third,  from  the  death  of  Sarah  Lady  Dawes  in  1773.  To 
rebut  which  it  was  alleged,  on  the  part  of  the  plaintiff,  that  the 
late  Lord  Harewood  had  in  him  a  curtesy  estate  by  the  custom, 
from  the  death  of  his  wife  in  1764  to  his  own  death  in  1795, 
which  would  have  been  a  good  defence  to  any  ejectment  brought 
by  the  lessor  of  the  plaintiff  as  heir  at  law,  or  those  under  whom 
he  claimed.  In  answer  to  which  it  was  insisted  on  the  part  of 
the  defendant,  that  in  order  to  constitute  a  right  to  an  estate  by 
curtesy,  it  was  in  all  cases  necessary  for  the  wife  to  have  been 
admittedt  to  the  copyhold  in  her  lifetime,  (which  she  was  not  in 
this  instance,)  and  that  such  was  the  custom  of  this  particular 
manor :  as  to  which  the  evidence  stood  thus.  The  steward  of 
the  manor  proved  that  tenancy  by  the  curtesy  of  England 
prevailed  by  custom  in  this  manor ;  but  that  in  all  the  instances 
he  had  found  on  the  court  rolls,  from  whence  he  derived  his 

t  See  Ever  v.  Aston,  Moor,  271,  and  1  And.  192. 
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knowledge,  the  wife  had  been  previously  admitted  ;  though  there  doe  ex  dexn. 
was  no  known  distinction  of  that  sort ;  nor  did  he  know  of  a        babt.  ' 
husband's  enjoying  without  being  himself  admitted  after  his  %WBk 

wife's  death.    And  he  produced  three  instances  from  the  rolls. 
The  first  was  that  of  Samuel  Payne,  who  was  admitted  in 
October,  1766,  on  the  death  of  his  wife,  who  had  herself  been 
admitted  in  December,  1751.     The  second  was  from  an  entry  of 
the  7th  of  October,  1766,  which  recites  that  Sarah  the  wife  of 
Samuel  Clay  had  been  admitted  to  her  and  her  heirs  ;  and  that 
she  and  her  husband  had  surrendered  to  the  use  of  her  will :  and 
at  this  Court  it  was  presented  that  Sarah  had  died  seised  of  the 
premises,  and  Samuel  *Clay  informed  the  Court  that  his  wife      [  *588  ] 
had  made  no  will,  and  prayed  to  be  admitted  by  the  curtesy  of 
England,  and  according  to  the  custom.     The  third  was  an  entry 
of  the  4th  of  September,   1798,  by  which  it  appeared  that 
Susannah  Harvey,  having  been  admitted,  had  died,  and  that  her 
husband  was  admitted  tenant  by  the, curtesy  and  by  the  custom. 
The  steward  also  said,  that  it  did  not  appear  from  the  rolls 
whether  or  not  it  were  essential  to  the  claim  of  a  tenant  by  the 
curtesy  that  there  should  have  been  issue  born.    Upon  this  part 
of  the  case  the  Lord  Chief  Baron  considered  that  the  previous 
admission  of  the  wife  was  not  necessary ;  the  admission  of  the 
husband  being,  as  he  conceived,  analogous  to  an  admission  upon 
a  descent.     In  neither  case  does  any  thing  move  from  the  lord, 
or  any  surrenderor ;   and  the  curtesy  estate  was  permitted  to 
obtain  by  reason  of  the  inheritable  capacity  of  the  child  when 
born,  and  was  continued  in  the  person  of  the  husband  during 
his  life ;  and  the  want  of  admission  of  the  mother  would  have 
been  no  objection  to  the  claim  of  the  child  to  inherit  if  it  had 
lived.    And  as  to  the  steward's  not  knowing  of  any  distinction  of 
the    sort    contended    for;    the  learned  Judge  considered    the 
evidence  to  be  no  more  than  this,  that  he  knew  of  no  reputation 
in  the  manor  to  that  effect :  and  the  fact  of  admission  of  the 
wives  in  the  three  instances  produced,  which  were  the  foundation 
of  the  steward's  knowledge  on  the  subject,  he  thought  of  little 
weight ;  as  in  the  greater  number  of  instances  it  would  happen 
that  women  entitled  to  copyholds  would  be  admitted,  as  they 
ought  and  were  compellable  to  be :  and  there  was  no  evidence  of 
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Dob  ex  dem.  any  husband's  claim  having  been  rejected  on  the  ground  of  the 

1U  TT  vvp 

Bakt.       non-admission  of  his  wife.    And  the  mere  fact  of  the  three 

Brighten,  husbands,  in  the  instances  adduced,  having  been  admitted  after 

r  *589 1      the  death  of  their  *wives,  appeared  to  the  learned  Judge  not  to 

have  sufficiently  established  that  qualifying  restriction  to  form  a 

part  of  the  custom. 

Another  objection  was,  that  the  seisin  of  Mrs.  Lascelles  was 
not  sufficiently  proved,  inasmuch  as  the  earliest  receipt  of  rent 
proved  was  in  1770,  for  a  period  subsequent  to  her  death  in 
1764.  But  the  Lord  Chief  Baron  thought  that,  as  the  legal 
interest  in  this  estate  descended  upon  Mrs.  Lascelles  upon  the 
death  of  her  father  Sir  Darcy  Dawes  in  17S2  as  to  l-3rd,  and  as 
to  the  other  2-Srds,  on  the  death  of  Elizabeth  Pierrepoint  in 
1758,  and  that  the  steward  of  the  estate  had  been  long  dead ; 
and  that,  as  there  was  no  proof  that  the  rents  had  been  paid  to 
any  other  person;  such  payment  in  1770  was  reasonable 
evidence  of  the  receipt  of  prior  rents  by  Mr.  Lascelles  in  the 
lifetime  of  his  wife,  and  was  reasonable  evidence  also  of  the 
perception  of  1-Srd  part  of  them  by  Sarah  Lady  Dawes.  That 
at  law  the  trusts  of  the  settlement  of  Sarah  Lady  Dawes  in 
172S,  and  of  that  of  1746,  could  not  be  adverted  to,  as  they 
created  interests  purely  equitable,  and  no  surrenders  had  been 
made  to  the  uses  of  either  of  them:  and  therefore  the  only  point 
for  consideration  at  law  was  as  to  the  course  of  descent  of  the 
three  undivided  parts  of  the  copyhold.  With  respect  to  the  l-3rd 
to  which  Maria  Butler  was  admitted  in  1712,  and  which  was 
purchased  of  her  before  172S  by  Elizabeth  Pierrepoint  her 
sister;  and  with  respect  to  the  l-3rd  to  which  Elizabeth 
Pierrepoint  herself  was  admitted  at  the  same  time ;  it  seemed 
clear  that  those  two  portions  had  descended  upon  their  nephew 
Sir  Darcy  Dawes,  and  from  him  upon  his  daughter  Mrs. 
Lascelles ;  and  her  husband  Mr.  Lascelles  having  had  issue 
inheritable  by  her,  the  learned  Judge  thought  would  have 
[  *590  ]  entitled  him  to  admission  as  tenant  by  the  "curtesy,  if  the 
objections  made  on  the  part  of  the  defendant  were  not  well 
founded  ;  and  that  upon  the  expiration  of  the  husband's  curtesy 
estate  by  his  death  in  1795  without  issue,  the  legal  estate 
descended  upon  Sir  William  Milner  as  heir  of  Elizabeth  Lascelles. 
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But  it  was  urged,  that  the  defendant  was  at  all  events  entitled  Doe  ex  dem. 
to  a  verdict  for  the  remaining  third,  to  which  Frances  Lady  bakt.  ' 
Dawes,  the  common  ancestor  of  all  these  parties,  was  admitted  BbiQhtwk*, 
in  1712,  and  in  which  Sarah  Lady  Dawes,  the  wife  of  Sir  Darcy, 
had  an  equitable  interest  for  life  under  her  marriage  settlement, 
which  terminated  with  her  life  in  1778;  and  of  which  Mr. 
Lascelles  had  an  adverse  possession  commencing  upon  his 
admission  to  the  entirety  in  1766.  But  the  Lord  Chief  Baron  was 
of  opinion,  that  as  no  surrender  had  been  made  to  the  uses  of 
that  settlement,  he  could  not  at  law  take  notice  of  the  equitable 
agreement  which  the  parties  had  thought  fit  to  execute  by 
handing  over  to  Sarah  Lady  Dawes  the  rents  and  profits  of  this 
l-3rd  during  her  life.  That  upon  the  death  of  Sir  Darcy  Dawes 
in  1732,  to  whom  the  legal  interest  of  this  third  had  descended 
from  his  mother,  it  also  descended  on  his  only  child  Mrs. 
Lascelles,  and  that  her  husband  had  also  become  entitled  to  a 
curtesy  estate  in  this  third,  as  well  as  in  the  two  other  thirds. 

It  was  then  contended  for  the  defendant,  that  a  release  from 
those  under  whom  Sir  Wm.  Milner  claimed  ought  to  be  pre- 
sumed after  so  long  a  time.  But  the  Lord  Chief  Baron  was  of 
opinion,  that  although  Mr.  Lascelles  had  in  fact  been  admitted 
by  the  lord  upon  a  title  purely  equitable,  and  if  that  had  been 
his  only  title,  his  possession  must  have  been  considered  as 
adverse;  as  an  equitable  title,  was  to  that  purpose  no  title 
whatever ;  yet  as  it  appeared  to  him  *that  the  legal  title  in  all  t  *591 3 
the  three  portions  had  centered  in  Elizabeth  Lascelles  Lady 
Harewood,  a  curtesy  estate  accrued  to  her  husband  in  the  whole; 
and  that  no  presumption  could  take  place  of  his  possessing  the 
estate  by  virtue  of  a  release  grounded  on  some  other  title.  And 
if  on  the  other  hand  he  were  to  be  considered  as  having  been  in 
possession  adversely  for  above  20  years,  he  did  not  require  the 
aid  of  any  such  presumption  for  his  defence. 

Upon  the  whole  the  learned  Judge  was  of  opinion,  that, 
dismissing  the  consideration  of  all  equitable  interests  not 
grounded  on  any  surrender,  so  as  to  clothe  the  trustees  with  the 
legal  estate,  the  legal  inheritance  of  the  three  undivided  parts  to 
which  Sir  Darcy  Dawes  (in  right  of  his  mother  Frances)  Maria 
Butler    and   Elizabeth    Pierrepoint  were    admitted    in    1712, 

b.b. — vol.  x.  D  D 
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Bok  ex  dem.  centered  first  in  Elizabeth  Lascelles,  (Lady  Harewood ;)  that  her 

MlLNER 

babt.  '      husband  became  tenant  by  the  curtesy  according  to  the  custom 

Bsightwen  °*  *^e  manor  >  an<*  *kat  ky  ^s  ^ea*h  in  1795  the  same  became 
vested  in  the  present  lessor  of  the  plaintiff  as  heir  at  law  of  Lady 
Harewood.  And  he  was  also  of  opinion,  that  possession  on  the 
part  of  her  husband  for  more  than  20  years,  in  order  to  bar  the 
lessor  of  the  plaintiff,  ought  to  have  been  an  adverse  possession 
only :  but  that  if  there  were  in  him  a  good  legal  title,  which 
would  have  furnished  a  clear  defence  to  any  ejectment  brought 
against  him  during  his  life,  no  laches  could  be  imputed  to  the 
party  in  whom  the  fee  rested,  for  not  having  proceeded  before 
the  expiration  of  20  years,  or  at  any  time  before  the  death  of 
the  tenant  by  the  curtesy.  And  on  this  direction  a  verdict 
passed  for  the  plaintiff. 
[  502  ]  A  new  trial  was  moved  for  in  last  Michaelmas  Term,  in  order 

to  take  the  opinion  of  the  Cqurt  upon  these  several  points, 
against  which  Shepherd,  Serjt.,  Garrow,  Lanes,  and  Pitcairn, 
shewed  cause  in  this  Term;  and  the  Attorney-General,  Marryat, 
and  Gurney  were  heard  in  support  of  the  rule,  in  the  absence  of 
Lord  Ellenborough,  who  was  indisposed.  The  Court  took  time 
to  consider  of  their  judgment,  which  was  now  delivered  by 

Grose,  J. : 

This  was  an  ejectment  for  certain  copyhold  premises  in  Essex, 
which  was  tried  before  the  Lord  Chief  Baron  at  the  last  assizes 
at  Chelmsford,  in  which  a  verdict  was  found  generally  for  the 
plaintiff.  A  rule  was  obtained  in  Michaelmas  Term  last  on 
behalf  of  the  defendant,  to  shew  cause  why  there  should  not  be  a 
new  trial.  The  matter  came  op  to  be  argued  on  the  second  day 
of  this  Term,  in  the  absence  of  my  Lord  Chief  Justice.  By  the 
report  it  appeared  that  the  lessor  of  the  plaintiff  claimed  as  heir 
at  law  of  Mrs.  Lascelles,  who  was  heir  at  law  of  Sir  Darcy 
Dawes,  Maria  Butler,  and  Elizabeth  Pierrepoint,  who  had  been 
admitted  to  these  premises  in  1712,  to  hold  to  them  and  their 
heirs,  and  which  premises,  on  their  deaths,  descended  to  Mrs. 
Lascelles  as  their  heir  at  law.  But  no  admission  to  the  premises 
in  question  appeared  on  the  Court  rolls  from  the  time  of  the 
admission  of  Sir  Darcy  Dawes,  Maria  Butler,  and  Elizabeth 
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Pierrepoint,  in  1712,  down  to  the  year  1766,  when  Mr.  Lascelles  Doe  cx  <iem. 
was  admitted  to  the  premises,  to  hold  to  him  and  his  heirs ;  and       ba.rt. 
afterwards,  in  1807  or  1808,  the  lessor  of  the  plaintiff  was  Bri0httVen% 
admitted  to  the  same  premises.    Mrs.  Lascelles  died  in  1764, 
leaving  her  husband  Edwin  Lascelles,  afterwards  Lord  Hare- 
wood,  her  surviving,  and  having  had  *issue  by  him  a  daughter,      [  *>93  ] 
who  had  died  within  a  year  after'  her  birth.    Lord  Harewood 
lived  till  1795. 

On  the  part  of  the  defendant,  who  claimed  under  the  present 
Lord  Harewood,  it  was  contended,  1st,  that  here  had  been  an 
adverse  possession  upon  the  death  of  Mrs.  Lascelles  in  1764, 
upwards  of  40  years.     To  this  it  was  answered,  that  by  the 
custom  of  the  manor  the  husband  was  entitled  to  hold  the  copy- 
hold tenements  of  his  wife,  after  her  death,  for  his  life,  in  the 
nature  of  tenant  by  the  curtesy;    and  that  Lord  Harewood 
having  survived  his  wife,  and  lived  till  1795,  there  was  no 
possession  adverse  to  the  title  of  the  lessor  of  the  plaintiff  till 
after  that  time ;  inasmuch  as  the  heir  at  law  of  Mrs.  Lascelles 
could  not  recover  the  possession  of  the  premises  while  her 
husband's  estate  by  the  curtesy  existed.    And  to  prove  the 
custom  of  the  manor  as  to  the  right  of  the  husband,  in  the 
nature  of  tenant  by  the  curtesy,  three  entries  were  read  from  the 
Court  rolls  :  the  first,  an  admission  of  Samuel  Payne  in  October, 
1766,  on  the  death  of  his  wife,  who  had  been  herself  admitted  in 
December,   1751.     The  second,  of  the  7th  of  October,  1766, 
which  recited  that   Sarah  the  wife  of  Samuel  Clay  had  been    t 
admitted  to  her  and  her  heirs,  and  that  she  and  her  husband 
had  surrendered  to  the  use  of  her  will :    and  it  was  presented 
that  Sarah  had  died  seised  of  the  premises ;  and  Samuel  Clay 
informed  the  Court  that  his  wife  had  made  no  will,  and  prayed 
to  be  admitted  by  the  curtesy  of  England  and  according  to  the 
custom.    The  third,  of  the  4th  of  September,  1798,  by  which  it 
appeared  that  Susannah  Harvey,  having  been  admitted,  had 
died  ;  and  that  her  husband  was  admitted  tenant  by  the  curtesy 
and  by  the  custom.    To  this  evidence  of  the  custom  it  was 
objected  on  the  part  of  the  defendant,  that  it  appeared  from  the 
three  entries  above  *stated,  that  the  wife  had  been  previously      [  *594  J 

admitted  ;  and  as  there  was  no  evidence  of  the  custom  but  these 

D  d  2  . 
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doe  ex  dem.  entries  on  the  rolls,  there  did  not  appear  any  custom  for  the 
*  babt.  '     husband  to  enjoy  as  tenant  by  the  curtesy,  except  where  the 

bbightwen.  w^e  ^a<^  keen  *°  ^er  lifetime  admitted ;  which  was  not  the  case 
here,  as  Mrs.  Lascelles  had  never  been  admitted,  and  therefore 
her  husband  could  not  bring  himself  within  the  custom.  But  we 
think  on  this  point,  that  the  admission  of  the  wife  is  not  a  neces- 
sary ingredient  by  the  custom  to  entitle  the  husband  to  hold  for 
his  life,  in  cases  where  the  title  of  the  wife  is  complete  without 
admission  by  the  general  law  of  copyholds ;  as  is  the  case  where 
her  title  is  as  heir ;  in  which  case  any  person  may  derive  title 
through  her  by  operation  of  law,  without  admittance ;  and  the 
title  of  the  husband  is  by  operation  of  law.  In  the  present  case 
Mrs.  Lascelles's  title  was  as  heir  to  the  three  coparceners :  her 
title  was  complete,  without  admission,  to  all  purposes,  except  as 
against  the  lord,  with  respect  to  his  right  to  his  fine  :  and  there- 
fore we  think  that  the  entries  given  in  evidence  were  sufficient  to 
support  the  custom  of  tenancy  by  the  curtesy,  without  the  quali- 
fication of  admittance  of  the  wife,  inasmuch  as  her  title  was 
such  as  not  to  require  admittance  to  perfect  it. 

The  plaintiff  then  proved  in  evidence  the  accounts  of  a  former 
steward  of  this  estate  in  1770,  now  deceased,  in  which  he  charges 
himself  thus;  "Golden  Griggs  (the  steward)  Dr.  to  Edwin 
Lascelles  Esq.  and  Lady  Dawes,  for  rents  received  of  C. 
Bichardson  (the  tenant)  a  year's  rent  42Z.  to  Michaelmas,  1769. 
— Two-thirds,  Edwin  Lascelles  Esq. — one-third,  Lady  Dawes." 
This  Lady  Dawes  was  the  mother  of  Mrs.  Lascelles ;  to  which 
Lady  Dawes  a  life  estate  had  been  limited  on  her  marriage  in 
[  *395  ]  one-third  part  of  the  premises  in  question ;  but,  for  want  *of  a 
surrender,  the  limitations  of  that  settlement,  as  to  the  copyhold 
part,  were  not  valid  at  law.  And  on  this  evidence  it  was 
contended  for  the  defendant,  that  although  it  afforded  fair 
ground  for  the  jury  to  find  Mrs.  Lascelles  in  her  lifetime,  and 
afterwards  Mr.  Lascelles,  in  possession  of  two-thirds  of  the 
premises  till  his  death,  by  receipt  of  two-thirds  of  the  rents  and 
profits ;  yet  it  shewed  them  out  of  possession  of  the  remaining 
one-third,  of  which  Lady  Dawes  was  in  possession,  which 
possession  was  adverse  to  the  lessor  of  the  plaintiff.  And  that 
at*  all  events  therefore  the  defendant  is  entitled  to  a  verdict  in  his 
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favour  as  to  this  one-third.    But  on  this  point  we  think  that  no  Doe  ex  dem. 

IWlT  N1TR 

distinction  can  be  made  between  the  two- thirds,  and  the  one-       bart.  ' 

third  ;  for  the  payment  of  the  one-third  of  the  rents,  being  made  Brioutwen 

to  Lady  Dawes  under  her  equitable  title  by  the  steward  of  the 

whole  estate,  must  be  considered  as  a  payment  made  to  her  by 

the  order  and  with  the  consent  of  the  person  entitled  at  law  to 

the  whole,  in  consideration  of  the  equitable  claim,  that  is,  by 

Mrs.  Lascelles  in  her  lifetime,  and  Mr.  Lascelles  after  her  death ; 

and  amounts  to  the  same  thing  as  if  they  had  received  the  whole 

rent,  and  afterwards  paid  one-third  to  another  person  to  whom 

they  had  by  an  instrument  not  valid  in  law  agreed  to  pay  it. 

The  third  objection  made  by  the  defendant  to  the  plaintiffs 
title  to  recover,  is  that  here  was  ground  to  presume  a  release 
from  Sir  Wm.  Milner,  or  some  person  under  whom  he  claimed  : 
and  it  was  correctly  stated  at  the  bar  that  although  copyhold 
premises  can  only  pass  by  surrender,  and  not  by  release,  yet 
that  a  release  given  by  a  person  claiming  title  to  a  person  in 
actual  possession  will  extinguish  such  releasor's  title  or  claim  : 
and  that  in  this  case  Mr.  Lascelles  having  been  actually  admitted 
tenant  on  the  court  rolls  in  1766,  and  *in  possession  of  the  [  *506  ] 
estate,  was  capable  of  taking  a  release  from  the  lessor  of  the 
plaintiff,  Sir  Wm.  Milner,  or  from  his  grandfather,  who  survived 
his  father  and  died  in  1782.  On  this  point,  however,  we  do  not 
see  sufficient  ground  for  presuming  such  release :  for  Sir  Wm. 
Milner,  the  grandfather,  died  during  the  continuance  of  the 
estate  by  curtesy  of  the  late  Lord  Harewood,  during  which  time 
the  grandfather,  Sir  Wm.  Milner,  could  not  have  set  up  any 
claim  to  the  possession  of  this  estate  :  and  from  the  death  of  the 
late  Lord  Harewood  to  the  present  time  the  title  has  been  in  the 
present  lessor  of  the  plaintiff,  from  whom  a  release  shall  not  be 
presumed,  especially  when  he  might,  by  proceedings  in  equity, 
be  called  on  to  discover  whether  such  release  were  ever  executed 
by  him.  We  therefore  think  that  the  verdict  in  favour  of  the 
plaintiff  for  the  whole  is  right,  and  that  the  rule  for  the  new  trial 
should  be  discharged. 


* 
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1809        PEIE8TLY,  and  MAEY  ms  Wife,  v.  JANE  WYNNE 
[  i  .  HUGHES,  an  Infant,   and   Othees. 

(11  East,  1—21.) 

All  marriages,  whether  of  legitimate  or  illegitimate  children,  are 
within  the  general  provisions  of  the  Marriage  Act,  26  Geo.  II.  c.  33, 
which  requires  all  marriages  to  be  by  banns  or  licence :  and,  by  three 
judges,  a  marriage  of  an  illegitimate  minor  had  by  licence  with  the 
consent  of  her  mother  is  yoid  by  the  11th  section ;  the  words  father  and 
mother  in  that  section  meaning  legitimate  parents :  by  Qrose,  J.,  it  is 
casus  omissus  in  the  Act,  and  the  marriage  good.f 

Upon  a  bill  filed,  which  came  on  to  be  heard  before  the  Master 
of  the  Bolls,  wherein  it  appeared  that  the  plaintiff  Mary  claimed 
certain  estates  of  considerable  value  in  the  counties  of  Merioneth 
and  Carnarvon,  as  heiress  at  law  of  one  Zacheus  Hughes,  who 
had  an  only  son  John  Wynne  Hughes,  who  died  in  the  lifetime 
of  his  father ;  the  principal  question  turned  upon  the  validity 
of  that  son's  marriage,  whose  lawful  issue  the  defendant  Jane 
Wynne  Hughes  claimed  to  be;  and  his  Honour  directed  the 
following  case  to  be  made  for  the  opinion  of  this  Court. 
r  2  ]  On  the  9th  of  September,  1792,  a  marriage  was  solemnized 

in  the  parish  church  of  Denis  in  the  county  of  Carnarvon 
between  John  Wynne  Hughes,  then  above  the  age  of  21  years, 
and  Jane  Hughes  (one  of  the  defendants)  then  an  infant  of  the 
age  of  16  years,  the  illegitimate  child  of  one  Jane  Eoberts,  single 
woman,  by  Thomas  Jones,  who  died  several  years  before  the 
said  marriage.  The  marriage  was  had  by  licence,  and  without 
the  publication  of  banns,  but  the  licence  was  obtained  and  the 
marriage  had  with  the  consent  of  Jane  Eoberts,  but  without  the 
consent  of  any  guardian  of  the  person  of  Jane  Hughes  appointed 
by  the  Court  of  Chancery.  After  the  marriage  John  Wynne 
Hughes  and  Jane  Hughes  had  issue  the  defendant,  Jane  Wynne 
Hughes,  and  no  other  child.     On  the  80th  of  January,  1795, 

t  See  now  4  Geo.  IV.  c.  76,  s.  16,  fi.  v.  Nash  (1883)  10  Q.  B.  D.  454,  52 

which  is  nearly  similar  to  the  section  L.  J.  Q.  B.  442,  48  L.  T.  447 ;  Bar- 

above  quoted.  But  quaere  whether  the  nardo  v.  McHugh,  '91,  A.  C.  388,  65 

decision  would  now  be  followed.    See  L.  T.  423. — E.  C. 
on  an  analogous  question,  the  cases  of 
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John  Wynne  Hughes  died  ;  and  on  the  10th  of  February,  1796,     Pbiestlt 

mm 

Zacheus  Hughes,  the  father  of  John  Wynne  Hughes,  died  in-  hughes. 
testate,  and  seised  in  fee  of  certain  real  estates.  The  question 
was,  whether  the  marriage  between  John  Wynne  Hughes  and 
Jane  Hughes  the  mother,  on  the  9th  of  September,  1792,  in 
manner  aforesaid,  were  a  good  and  lawful  marriage,  to  entitle 
Jane  Wynne  Hughes  to  succeed  as  heir  to  the  real  estates  of 
which  Zacheus  Hughes  died  seised ;  or  whether  such  marriage 
were  not  void  by  the  Marriage  Act,  26  Geo.  II.  c.  88. 

This  case  was  first  argued  in  Easter  Term  48  Geo.  III.  by 
Owen  for  the  plaintiffs,  and  WiUiam89  Serjt.  for  the  defendants ; 
and  again  in  Hilary  Term  last  by  Lens,  Serjt.  for  the  plaintiffs, 
and  the  Attorney-General  for  the  defendants. 

The  s tat.  26  Geo.  II.  c.  88,  for  better  preventing  of  clandestine 
marriages,  prescribes  (s.  1)  the  manner  and  place  in  which  banns 
of  matrimony  shall  be  published,  *and  enacts,  "  that  all  other  [  •s  ] 
the  rules  prescribed  by  the  rubrick  concerning  the  publication 
of  banns,  and  the  solemnization  of  matrimony,  and  not  hereby 
altered,  shall  be  duly  observe^."  Sect.  8  provides  that  no 
minister  shall  be  punishable  for  solemnizing  marriages  of  infants 
"without  consent  of  parents  or  guardians,  whose  consent  is 
required  by  law,  unless  he  shall  have  notice  of  the  dissent  of 
such  parents  or  guardians  ;  "  and  such  dissent  publicly  declared 
at  the  time  in  the  church  where  the  banns  are  published  shall 
avoid  them.  Sect.  4  regulates  the  granting  of  licences  of  marriage 
by  any  ordinary  or  other  person  having  authority  to  grant  them. 
And  sect.  6  saves  the  right  of  the  Archbishop  of  Canterbury 
to  grant  special  licences.  Sect.  8  enacts  that  "  all  marriages 
solemnized  in  any  other  place  than  a  church  or  such  public 
chapel,  unless  by  special  licence  as  aforesaid,  or  that  shall  be 
solemnized  without  publication  of  banns  or  licence  of  marriage 
from  a  person  having  authority  to  grant  the  same  first  had, 
shall  be  null  and  void  to  all  intents  and  purposes  whatsoever." 
And  then  sect.  11  (on  which  the  question  turned)  enacts  "that 
all  marriages  solemnized  by  licence,  where  either  of  the  parties 
(not  being  a  widower  or  widow)  shall  be  under  the  age  of  21 
years,  which  shall  be  had  without  the  consent  of  the  father 
of  such  of  the  parties  so  under  age,  (if  then  living,)  first  had 
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Pbiestlt  and  obtained  ;  or,  if  dead,  of  the  guardian  or  guardians  lawfully 
Hughes,  appointed,  or  one  of  them  ;  and  in  case  there  shall  be  no  such 
guardian  or  guardians,  then  of  the  mother,  if  living  and  un- 
married ;  or  if  there  shall  be  no  mother  living  and  unmarried, 
then  of  a  guardian  of  the  person  appointed  by  the  Court  of 
Chancery  shall  be  absolutely  null  and  void  to  all  intents  and 
[  *4  ]  purposes  whatsoever."  *Sect.  12,  reciting  that  the  guardian  or 
mother  of  the  party  so  under  age,  may  be  non  compos,  or  beyond 
seas,  or  unduly  refuse  their  consent  to  a  proper  marriage,  enables 
the  Lord  Chancellor,  &c.  on  petition  to  authorise  the  same,  as 
if  such  the  guardian  or  mother  had  consented.  Sect.  15  gives  a 
form  for  the  marriage  register  required  to  be  kept,  which  men- 
tions  the  "  consent  of  parents,  guardians,"  &c. 

The  questions  made  in  argument  were  two ;  1st,  Whether 
illegitimate  children  were  bound  by  all  or  any  of  the  provisions 
of  the  Marriage  Act,  and  particularly  by  those  in  the  11th 
section :  and  if  they  were,  then,  2ndly,  Whether  the  consent  of 
a  natural  father  or  mother  to  the  obtaining  of  a  marriage  licence 
for  their  infant  child  would  satisfy  the  words  father  and  mother, 
as  used  in  that  clause. 

For  the  plaintiffs  it  was  contended,  that  the  8th  section, 
enacting  that  all  marriages  solemnized  without  banns,  or  licence, 
should  be  void,  necessarily  included  the  marriages  of  illegitimate 
as  well  as  of  legitimate  children ;  and  both  were  equally  within 
the  general  policy  of  the  law,  which  was  for  the  prevention  of 
clandestine  marriage,  and  to  protect  infants  from  surprise  and 
imposition  in  contracting  matrimony.  The  Act  is  framed  with 
reference  to  the  ancient  approved  usages  and  discipline  of  the 
Church  as  to  the  manner  of  celebrating  marriages ;  the  common 
and  regular  manner  of  doing  which  is  by  banns,  and  in  that 
mode  of  celebration  a  bastard  would  have  no  more  difficulty 
than  any  other  person.  But  the  Act  also  recognises  another 
mode,  by  licence,  which  was  practised  before  in  the  Church, 
not  as  a  matter  of  right,  but  indulgence,  granted  upon  special 
application  and  for  good  cause ;  and  for  which  the  consent  of 
[  *5  ]  lawful  ^parents,  authenticated  upon  oath,  was  an  indispensable 
requisite;  on  pain  of  avoidance  of  the  licence,  as  well  as  of 
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ecclesiastical  punishment,  t  Then  the  Act,  allowing  of  marriages  Priestly 
by  the  one  mode  as  well  as  by  the  other,  also  imposes  a  condition  hughes. 
upon  the  party  obtaining  the  licence,  which  must  be  complied 
with  in  order  to  make  it  effectual,  and  that,  by  the  11th  section, 
is  the  consent  oi  the  father  of  such  party,  if  living ;  or,  if  dead, 
of  the  guardian  lawfully  appointed;  or  if  no  such  guardian, 
then  of  the  mother,  if  living  and  unmarried;  or,  if  no  such 
mother,  then  of  a  guardian  appointed  by  the  Court  of  Chancery. 
Now  it  is  no  argument  to  say  that  if  some  of  these  required 
consents  cannot  be  obtained  by  a  bastard,  therefore  he  is  absolved 
from  the  necessity  of  having  any  consent  whatever  for  obtaining 
his  licence  ;  for  the  8th  section  having  first  avoided  all  marriages 
solemnized  without  banns  or  licence  ;  which  would  clearly  include 
the  marriages  of  bastards;  the  11th  section  avoiding  all  mar- 
riages by  licence,  unless  with  the  consent  therein  required,  must 
necessarily  also  include  all  such  persons.  Nor  will  it  follow, 
if  the  words  father,  guardian  lawfully  appointed,  and  mother, 
used  in  that  clause,  must  be  confined  to  legitimate  father  and 
mother,  and  guardian  appointed  by  a  legitimate  father,  that  a 
bastard  cannot  be  married  by  licence ;  because  a  guardian  may 
still  be  appointed  by  the  Court  of  Chancery  to  consent  for  such 
a  person :  and  it  is  well  known  that  since  the  Marriage  Act  that 
Court  is  in  the  habitual  practice  of  appointing  guardians  for 
that  purpose ;  and  that,  frequently  upon  the  application  of  the 
natural  parents :  and  the  very  existence  of  such  *a  practice  in  [  *6  ] 
that  Court  gives  a  sanction  to  the  argument  for  the  necessity  of 
it.  In  The  King  v.  The  Inhabitants  of  Hodnett,  {  the  marriage 
by  licence  of  an  illegitimate  infant,  to  which  there  was  no 
consent  of  either  parents  or  guardian  of  any  description,  was 
held  to  be  void,  within  the  11th  clause  of  the  Act.  And  in  the 
case  of  Horner  v.  IAddiard,§  it  was  expressly  decided  by  Sir 
Wm.  Scott,  after  much  deliberation,  that  bastards  were  bound 
by  the  provisions  of  that  clause.  And  upon  this  point  of  the 
argument  the  case  of  The  King  v.  Edmonton\\  is  not  at  variance 
with  those  decisions. 

t  Canon  101,  103,  104 ;  2  Burn's         §  Beport  by  Dr.  Croke. 
Eccl.  Law,  tit.  Marriage-Licence.  ||  E.  24  Geo.  III.  B.  B.  2  Const. 

X  1  T.  B.  96.  85. 
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Pbiesti.y  The  next  and  most  contested  question  was,  whether  the  consent 
Hughes.  ot  the  natural  mother  to  the  marriage  licence  after  the  death 
of  the  putative  father,  (and  there  being  no  guardian  appointed, 
even  if  such  an  appointment  could  lawfully  have  been  made  by 
the  putative  father)  would  satisfy  the  words  of  the  11th  clause ; 
or  whether  the  terms  father  and  mother  there  used  must  not  be 
taken  in  their  strict  legal  sense,  as  denoting  legitimate  parents 
of  children  born  in  wedlock.  The  plaintiffs'  counsel  contended 
for  the  latter  sense,  in  which  sense  the  legislature,  they  said, 
(following  the  principle  of  the  common  law,)  was  always  to  be 
understood  when  speaking  generally  of  fathers,  mothers  and 
children.  The  common  law  considers  a  bastard  as  nuUius  fitius. 
And  the  stat.  18  Eliz.  c.  8,  for  the  first  time  recognized  the 
relation  of  an  illegitimate  child  to  its  parents  ;  but  this  was  only 
for  the  purpose  of  burthening  the  parents  with  the  maintenance 
of  the  child  in  exoneration  of  the  parish  :  and  the  second  section 
of  that  Act  describes  them  as  guilty  of  an  offence  against  the 
[  *7  ]  laws  of  *God  and  man.  Besides  it  only  uses  the  terms  "  reputed 
father,"  and  "  bastard  child."  The  stat.  18  &  14  Car.  II.  s.  7, 
making  further  provision  for  the  same  purpose,  uses  the  terms 
"  putative  father,  and  lewd  mothers  of  bastard  children."  On 
the  other  hand,  bastards  have  been  heldt  not  to  be  within  the 
stat.  82  Hen.  VIII.  c.  1,  enabling  persons  holding  lands  in  chivalry 
to  dispose  of  2-3rds  thereof  in  advancement  of  children.  And 
the  stat.  48  Eliz.  c.  2,  s.  7,  which  requires  the  father  and  grand- 
father, and  the  mother  and  grandmother  of  poor  children  to 
contribute  if  of  ability  to  their  relief,  has  been  held*  not  to 
extend  to  a  putative  grandfather.  Two  instances  only  are  relied 
upon,  in  favour  of  the  defendants,  as  leading  to  a  different 
conclusion:  the  first  is  oi*  the  construction  of  the  statutes 
25  Hen.  VIH.  c.  22,  s.  8,  and  28  Hen.  VIII.  c.  16,  s.  2,§  relative 
to  prohibiting  marriages  within  the  Levitical  degrees  only,  which 

t  Thornton's  case,  Dy.  345,  a.  opinion,  however,  to  the  effect  stated 

%  Rex  v.  Reeve,  2  Bulstr.  344,  was  is  clearly  expressed  byWhitlock  and 

cited ;  but  the  order  on  the  reputed  Croke,  Justices,  in  the  case  of  The 

grandfather  seems  to  have  been  dis-  City  of  Westminster  v.  Gerrard,  p.  346 

charged  rather  on  a  collateral  ground,  of  the  same  book, 
as  he  was  bound  over  again  to  appear         §  And  see  32  Hen.  YULL.  c.  38. 
at  the  next  Quarter  Sessions.    An 
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speak  of  father,  mother,  brother,  sister,  &c. :  and  in  Haines  v.     Pbiestlt 

Jeffreys ,t  on  motion  for  a  prohibition  to  the  ecclesiastical  court     hughes. 

to  stay  proceedings  there  against  a  man  for  marrying  his  sister's 

bastard,   the  Court  appears  to  have  considered  that  such  a 

marriage  was  within  the  Levitical  degrees.    Whether  this  were 

ultimately  decided  does  not  with  certainty  appear ;  some  of  the 

reports  of  the  case  saying  that  the  matter  was  adjourned :  but 

the  opinion  thrown  out  proceeded  wholly  on  the  ground  of  *the        [  *8  ] 

particular  subject  matter  of  the  law,  the  intent  of  which  was  to 

prohibit  any  connubial  approach  between  persons  of  the  same 

natural  blood,  and  not  merely  of  the  same  civil  or  legal  blood. 

And  what  is  said  in  The  Queen  v.  Clwftn%  is  to  the  same  purpose. 

Those  statutes  of  Hen.  VIII.  were  passed  in  order  to  enforce  the 

ecclesiastical  law,  to  which  they  referred,  and  therefore  the 

construction  was  necessarily  to  be  governed  by  that  law ;  and 

the    whole    argument  proceeded  on  the  foundation  that  the 

ecclesiastical  law,  concerning  the  consanguinity  of  persons  within 

the  Levitical  degrees,  extended  to  illegitimate  as  well  as  legitimate 

relations ;  which  appears  by  1  Gibs.  Cod.  418,  (2nd  edit.)     The 

other  instance  relied  on  is  the  construction  put  upon  the  stat. 

4  &  5  Ph.  &  M.  c.  8,  s.  3,  which  inflicts  punishment  on  such  as 

unlawfully  take  any  maid  or  woman  child  unmarried  within  the 

age  of  16  out  of  the  possession  and  against  the  will  of  the  father 

or  mother  of  such  child,  or  out  of  the  possession  and  against  the 

will  of  such  person  as  then  shall  happen  to  have  by  any  lawful 

ways  or  means  the  order,  keeping,  education  or  governance  of 

any  such  maiden  or  woman  child :  and  in  Strange's  report§  of 

the  case  of  The  King  v.  Cornforth  and  others,  it  is  said  that  the 

Court  granted  an  information  against  the  defendants  for  taking 

away  a  natural  daughter  under  16,  under  the  care  of  her  putative 

father ;  being  of  opinion  that  it  was  within  that  section  of  the 

Act.    But  this  might  well  have  been  decided  upon  the  latter 

words  of  it ;  as  the  putative  father  has  a  natural  right  ||  to  the 

f  Com.  Bep.  2 ;    1  Ld.  Bay.  68 ;  that  determination,  and  at  least  since 

o  Mod.  168,  and  Comb.  356.  the  statute  18  Eliz.  and  subsequent 

X  3  Salk.  66.  statutes,  was  chargeable  with    the 

§  Hil.    15    Geo.    II.  ;      2    Stra.  maintenance  and  care  of  the  bastard 

1162.  child.    These  statutes  speak  of  the 

||  The  putative  father,  long  before  offence  of  the  reputed  father  and 
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care  and  education  of  his  child ;  and  this  *was  a  taking  of  the 
child  from  the  possession  and  against  the  will  of  a  person  having 
by  lawful  means  the  governance  of  her.  And  it  appears  from 
another  report!  of  *the  case  that  it  was  decided  on  that  ground. 


mother  leaving  such  children  to  be 
kept  at  the  charge  of  the  pariah; 
which  seems  to  imply  that  they  have 
a  duty  imposed  *on  them  not  to 
leave  such  children  to  be  a  charge 
on  the  parish;  and  that  they  have 
the  lawful  keeping  of  them  at  least 
till  dispossessed  of  that  charge  by 
the  Orown.  Vide  Newland  v.  Osman, 
Tr.  27  Geo.  II. ;  1  Const.  406,  and 
Sayer,  93;  1  Burn's  Just.  tit.  Bas- 
tard; and  vide  Bex  v.  Soper,  2  B.  B. 
597  (5  T.  B.  278) ;  Bex  v.  Dr.  Mostly, 
7  B.  B.  695,  n.  (5  East,  224,  n.) ;  Bex 
v.  Hopkins,  8  B.  B.  686  (7  East,  579) ; 
and  Ward  v.  St.  Paul,  2  Br.  C.  C. 
583;  and  vide  what  is  said  by  Sir 
Wm.  Scott  in  Homer  v.  Liddiard, 
Dr.  Croke's  Bep.  174,  5. 

t  The  book  referred  to  was  1 
Const's  Bott,  405,  tit  Bastards, 
which  cites  the  case  from  MS.  That 
this  was  the  true  ground  of  the 
decision  is  also  confirmed  by  two 
MS.  reports  of  the  same  case  in  my 
possession;  one  by  Mr.  Ford,  the 
other  by  Mr.  Short,  a  cotemporary 
at  the  bar.  In  the  latter,  the  judg- 
ment of  the  Court  is  thus  briefly,  but 
intelligibly  stated:  "Curia.  The 
point  of  the  Act  is  not  whether  the 
lady  is  legitimate  or  not,  but  the 
taking  her  from  the  possession  of  a 
person  having  by  lawful  means  the 
government  of  her.  The  putative 
father  of  a  natural  child  has  a  natural 
right  to  the  care  and  education  of  it, 
and  it  is  an  act  of  humanity  in  him 
so  to  do;  and  he  has  therefore  the 
care  of  it  by  lawful  means ;  and  the 
taking  her  from  his  possession  is  the 
abuse  within  the  Act.  Information 
granted." 

Mr.  Ford's  note  is,  as  usual,  most 
full  and  satisfactory : — 


The  King  v.  Corotobth. — An  in- 
formation was  moved  for  against  the 
defendant  and  others  for  taking  and 
carrying  away  one  Mary  Boone,  then 
under  the  age  of  sixteen  years,  out 
of  the  custody  of  her  father,  and 
marrying  her  without  his  consent  to 
the  defendant  Cornforth.  On  shew- 
ing cause,  it  was  sworn  by  several 
affidavits,  that  Mary  Boone  was  an 
illegitimate  child;  and  therefore  it 
was  insisted  that  this  was  neither  an 
offence  at  common  law,  nor  against 
the  stat.  4  &  5  Phil.  &  M.  c.  8.  That 
a  bastard  was  considered  in  law  as 
the  child  of  no  particular  person,  nor 
could  any  one  be  her  guardian  either 
by  common  law  or  by  testament. 
That  her  reputed  father  could  not 
have  ravishment  of  ward  at  common 
law,  nor  any  remedy  whatsoever  for 
disparagement  of  marriage.  That  he 
was  neither  guardian  by  nature,  nor 
nurture,  and  so  could  not  be  within 
the  intent  and  meaning  of  the  Act  of 
Parliament,  which  is  declaratory  +of 
the  common  law ;  and,  that  to  bring 
her  within  the  words,  &c.  she  ought 
to  be  an  heiress.  Sed  vide  the  stat. 
5  P.  &  M.  c.  8. 

E  contra,  it  was  insisted,  that  this 
was  an  offence  both  at  common  law 
and  within  the  statute.  As  to  the 
statute,  it  might  be  the  first  primary 
intent  of  it  to  protect  young  heiresses 
or  inheritors ;  but  both  the  preamble 
and  the  enacting  part  of  it  have  a 
much  larger  view  and  extent.  The 
words  of  the  preamble  are  "  maidens, 
and  women  children,  as  well  such  as 
be  heirs  apparent  to  their  ancestors, 
as  others,"  &c.  Then  follows  the 
enacting  part  (s.  2.)  That  it  shall 
not  be  lawful  to  take  and  convey 
away   any  maid   or   woman   child 
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If  these  decisions  upon  the  statutes  of  Hen.  VIII.  and  Philip  and 
Mary  be  shewn  to  have  no  fair  bearing  upon  the  present  question, 
*and  the  rule  of  law  remain  unshaken,  that  the  general  terms 
father,  mother,  and  child,  used  in  Acts  of  Parliament,  must  be 
taken  to  mean  legitimate  relations  of  that  description,  *  unless  the 


Priestly 

V. 

Hughes, 
[•11] 

[•12] 


unmarried,  being  within  the  age  of 
sixteen  years,  out  of  the  possession 
and  custody  or  governance,  and 
against  the  will,  of  the  father  of  such 
maid  or  woman  child,  &c.  But  sup- 
posing the  word  father  in  this  clause 
should  be  confined  to  the  strict  legal 
sense  of  the  word,  to  import  a  legiti- 
mate father  only ;  yet  the  words  in 
the  next  clause  are  large  enough  to 
extend  to  the  present  case.  "  That 
if  a  person  or  persons  shall  unlaw- 
fully take  or  convey  any  maid  or 
woman  child  unmarried  out  of  the 
possession  and  against  the  will  of 
the  father  or  mother,  or  out  of  the 
possession  and  against  the  will  of 
such  person  or  persons  as  then  shall 
happen  to  have  by  any  lawful  ways 
or  means  the  order,  keeping,  educa- 
tion, or  governance,  of  any  such 
maiden,"  &c.  These  words  are  ge- 
neral, and  include  all  persons  (not 
only  parents  and  guardians,  who  are 
expressly  mentioned  and  provided 
for  before)  but  every  person  what- 
soever that  shall  happen  by  any 
lawful  ways  and  means  to  have  the 
order,  keeping,  &c.  And  it  cannot 
be  denied  but  that  the  parent  of  an 
illegitimate  child  has  by  lawful 
ways  and  means  the  order,  keeping, 
&c  The  statute  18  Eliz.  calls  the 
parent  of  an  illegitimate  child  the 
father,  and  obliges  him  to  maintain 
and  provide  for  it,  and  nature  equally 
obliges  him  to  provide  for  such  chil- 
dren, as  if  they  were  legitimate.  As 
to  the  common  law ;  the  offence  that 
is  here  charged  against  the  defen- 
dants is  in  nature  of  a  conspiracy, 
which  has  always  been  considered  as 
an  offence  at  common  law ;  it  was  so 


declared  in  the  case  of  Lord  Ossulston  ; 
and  the  case  of  T he  King  v.  Twisldon, 
1  Sid.  387,  1  Lev.  257,  is  similar  to 
this  in  its  circumstances. 

Lee,  Ch.  J. : 

The  foundation  of  the  application 
to  the  Court  is  for  a  contrivance  to 
do  an  unlawful  act,  by  taking  and 
conveying  away  a  young  lady  under 
the  age  of  sixteen  years  out  of  the 
possession  and  against  the  will  of 
the  person  who  by  lawful  ways  and 
means  happened  to  have  the  custody 
and  government  of  her;  and  there- 
fore it  will  not  be  necessary  for  this 
Court  to  enter  into  the  consideration 
of  that  part  of  the  case,  Whether 
this  young  lady  was  the  legitimate 
or  illegitimate  child  of  Mr.  Boone ; 
because  that  is  not  the  foundation 
upon  which  this  Court  doth  always 
proceed  in  cases  of  this  nature.  In 
regard  to  the  fact,  that  is  not  denied; 
that  the  defendant  came  to  Mr. 
Boone's  house  with  a  number  of 
people  in  order  to  take  and  carry 
away  this  young  lady ;  of  his  bribing 
and  corrupting  the  servants;  of 
swearing  that  the  young  lady  was 
twenty-one  years  of  age,  in  order  to 
procure  a  license,  when  he  had  full 
knowledge  to  the  contrary ;  that  this 
was  against  the  will  of  Mr.  Boone,  who 
had  educated  this  young  lady  as  his 
daughter,  and  under  whose  custody 
and  government  she  then  was.  And 
as  to  the  willingness  and  consent  of 
the  child  to  go  with  the  defendant 
and  marry  him,  that  makes  no  differ- 
ence at  all,  but  is  a  circumstance 
taken  notice  of  by  the  statute,  (viz.) 
That  maids  and  young  women  un- 
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contrary  be  expressed,  or  of  necessity  to  be  implied  from  the 
subject  matter,  or  by  reference  to  some  other  law  which  excludes 
the  distinction ;  this  brings  the  case  to  the  true  construction 
of  the  Marriage  Act  itself,  which  has  these  general  words  in  the 
11th  section,  and  must  therefore  be  taken  to  mean  legitimate 
parents  and  children,  unless  the  contrary  be  expressed  on  the 
face  of  the  Act,  or  must  necessarily  be  implied.  It  must  be 
admitted  that  a  construction  favourable  to  the  defendant  J.  W, 
Hughes  was  put  upon  this  clause  of  the  Act  in  The  King  x. 
Edmonton,}  by  two  at  least  of  the  Judges  who  decided  that 
case  ;  who  relied  however  principally  on  Cornforth's  case,  which 
has  been  sufficiently  distinguished  from  this :  but  the  thirds 
said,  it  was  not  necessary  to  give  a  decisive  opinion  on  the 
construction  of  the  Marriage  Act,  for  if  the  case  were  within 
the  Act,  there  was  nobody  to  consent  to  the  licence  but  the 
putative  father,  and  nobody  else  could  be  meant :  and  if  the 
Act  only  extended  to  cases  where  there  was  a  lawful  father, 
then  the  case  was  not  within  it,  and  no  consent  w&s  necessary. 
It  is  uncertain  therefore  on  which  of  those  alternatives  the 
learned  Judge  meant  to  rely :  and  if  the  legal  conclusion  does 
not  necessarily  follow  from  the  alternatives  so  stated,  it  lessens 
in  this  instance  the  weight  justly  attached  to  his  opinions  in 
general.     But  in  The  King  v.  The  Inhabitants  of  Hodnett,^  the 


married  being  allured  and  won  by 
flattery  and  fair  promises  to  contract 
matrimony,  &c.  and  that  was  one  of 
the  principal  mischiefs  intended  to 
be  remedied  by  the  statute. 

Chapple  and  Wright,  Justices,  to 
the  same  effect. 

Per  Cub.  :      Let   the   rule  for   an 

information  against 
all  the  defendants  be 
absolute. 

In  addition  to  this  I  am  able  to 
state,  that  the  two  first  counts  in  the 
information,  which  was  afterwards 
filed,  were  for  a  conspiracy,  and  did 
not  conclude  "  against  the  form  of 


the  statute:"  the  third  and  fourth 
counts  were  framed  upon  the  statute, 
with  an  apt  conclusion ;  but  did  not 
state  whose  child  she  was,  but  merely 
that  she  was  taken  from  the  posses- 
sion of  J.  B.  he  then  and  there- 
having  by  lawful  ways  and  means 
the  order,  keeping,  education,  and 
governance  of  her.  The  first  count 
stated  her  to  be  the  illegitimate 
daughter  of  J.  £.,  and  it  had  been 
inserted  in  the  third  and  fourth,  but 
was  struck  out.  The  defendants 
were  afterwards  convicted,  fined  oh 
and  imprisoned  for  a  year. 

t  E.  24  Geo.  HI.  B.  B.  2  Const.  85. 

I  Buller,  J. ;  Lord  Mansfield,  Ch.  J. 
was  absent. 
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marriage  by  licence  of  an  illegitimate  child  under  age  was     Priestly 

MJ 

expressly  held  to  be  void  within  the  11th  section  of  the  Act,  hughes. 
for  want  of  the  consent  thereby  required  though  that  does 
not  conclude  the  present  question,  because  there  was  no  consent 
of  any  person  *given  in  that  case.  The  authority  however  of  [  *13  ] 
The  King  v.  Edmonton  is  directly  opposed  by  the  judgment  of 
Sir  Wm.  Scott  in  Horner  v.  Liddiard;\  for  there  the  mother, 
who  had  been  appointed  guardian  by  the  putative  father,  con- 
sented to  the  licence,  and  yet  the  marriage  was  decreed  to  be 
void:  and  also  by  the  established  practice  of  the  Court  of 
Chancery,  since  the  passing  of  the  Marriage  Act,  to  appoint 
a  guardian  to  consent  to  the  marriage  by  licence  of  an  illegitimate 
minor,  although  the  natural  parents  were  still  living.  It  is  also 
material  to  be  considered  that  by  the  ecclesiastical  law  to  which 
the  Marriage  Act  necessarily  refers  when  speaking  of  licences, 
no  licence  can  be  obtained  by  a  minor  without  oath  of  the 
consent  of  the  father  if  living,  or  if  dead,  of  the  testamentary 
guardian  if  any ;  and  no  such  oath  could  be  made  by,  or  would 
be  received  from  a  natural  father,  who  must  in  the  same  breath 
accuse  himself  of  an  ecclesiastical  offence  for  which  he  would 
be  punishable  by  that  law.  Neither  can  any  other  but  a  legal 
father  appoint  a  testamentary  guardian  by  the  stat.  12  Car.  II. 
c.  24,  8.  8,  as  is  shewn  by  Sir  Wm.  Scott  in  Horner  v.  Liddiard ;  t 
and  the  guardian  interposed  by  the  11th  section  of  the  statute, 
between  the  father  and  mother,  whose  consent  is  required  to  the 
licence  must  be  a  testamentary  guardian;  for  the  only  other 
guardian  known  to  the  lawT  for  this  purpose  is  the  one  appointed 
by  the  Court  of  Chancery,  who  is  mentioned  after  the  mother 
in  the  same  clause  :  and  as  the  same  learned  Judge  observed,  t 
the  father  and  mother  spoken  of  must  be  ejusdem  generis,  not  a 
legal  father  and  an  illegal  mother.  And  he  has  also  pointed 
out  the  manifest  inconvenience  and  uncertainty  that  would 
ensue  from  admitting  the  power  of  a  putative  father  to  bind 
the  child  *by  his  consent,  from  the  difficulty  in  many  instances  [  *u  ] 
of  ascertaining  by  whom  such  consent  must  be  given.  By  the 
same  rule  it  must  be  admitted  that  the  publication  of  banns 
cannot   be  forbidden  by  natural  parents.     The  result  of  the 

t  Dr.  Croke's  Rep.  180.  %  lb.  173. 
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Pbiestly  whole  is,  that  illegitimate  children  are  within  the  general 
Hughes,  provisions  of  the  Act  prohibiting  marriages  otherwise  than  by 
banns  or  licence:  but  the  consent  oi  fathers  and  mothers 
required  by  the  11th  section  to  the  validity  of  a  marriage  by 
licence,  where  the  child  is  under  age,  must,  upon  the  principle 
as  well  of  the  common  law  as  of  the  ecclesiastical  law,  be  under- 
stood of  legitimate  fathers  and  mothers :  and  no  such  consent 
having  been  given  in  this  case,  nor  any  consent  by  a  guardian 
appointed  by  the  Court  of  Chancery  for  this  purpose,  the  con- 
sequence is  that  the  marriage  was  null  and  void  by  the  express 
enactment  of  the  statute. 

For  the  defendants,  the  case  was  argued  in  the  alternative, 
either  that  natural  children  and  their  parents  were  within  the 
several  provisions  of  the  Marriage  Act ;  and  then  the  words  of 
the  11th  section  were  satisfied  by  the  consent  of  the  natural 
mother  Jane  Hughes;  the  natural  father  being  dead,  and  no 
guardian  intervening :  or  if  the  words  of  that  section  compre- 
hended only  legitimate  fathers  and  mothers ;  then  that  this  was 
casus  omissus,  and  no  consent  was  necessary  to  the  obtaining  of 
the  marriage  licence  of  the  illegitimate  infant.  First,  it  must  be 
admitted  that  the  case  falls  within  the  express  words  of  the  Act ; 
and  though  the  words  father  and  mother  there  used  must  have 
the  same  relative  construction ;  yet  considering  the  nature  of  the 
subject  matter  and  the  avowed  object  of  the  Act,  to  protect  the 
youth  and  inexperience  of  children  from  surprise  and  imposition, 
there  is  no  reason  for  restraining  the  natural  meaning  of  the 
[  *is  ]  words,  as  there  may  be  in  respect  of  *laws  regulating  the  succes- 
sion to  property,  which  are  always  governed  by  legal  technical 
rules.  The  consent  of  illegitimate  parents  where  they  are 
known,  as  in  this  case,  is  as  much  within  the  general  scope  and 
reason  of  the  Act  as  that  of  legitimate  parents,  and  their  moral 
duty  is  the  same.  The  Marriage  Act,  as  Sir  Wm.  Scott 
states  in  Horner  v.  Liddiard,\  introduced  a  new  rule;  for  at 
common  law  a  marriage  by  parties  at  the  age  of  consent  (14  in 
males,  12  in  females)  was  good,  though  without  the  consent  of 
parents ;  and  even  when  contracted  before  that  age,  if  they  did 
not  dissent  when  they  attained  it.    The  canons  of  1603,  requiring 

t  P.  167  of  Dr.  Croke's  Eeport. 
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the  consent  of  parents  to  a  licence,  never  bound  the  laity,  bat     Fbibstlt 
only  the  clergy ;  and  before  the  Marriage  Act  nothing  was  more     hughes. 
common  than  for  minors  to  marry  without  any  such  consent. 
The  question  then  is,  whether  the  Court  is  bound  to  narrow  the 
words  of  a  new  statute  law  against  the  freedom  and  policy  of 
the  common  law,  which  admitted  of  no  restraint  in  this  matter. 
The  Act  does  not  speak  of  ancestor  or  heir,  or  other  words 
of  legal  technical  signification,  but  of  father  and  mother,  which 
are  terms  of  mere  natural  relation:   hares  est  nomen  juris; 
JUius  est  nomen  naturce :  the  word  "guardian"  was  interposed 
merely  to  meet  the  provision  of  the  stat.  12  Car.  II.  c.  24,  s.  8, 
enabling  a  father  to  appoint  a  testamentary  guardian  to  his  chil- 
dren.   What  is  said  in  the  books,  as  to  a  bastard  being  filius 
nullius,  is  merely  applied  to  real  descent  and  personal  succes- 
sion :  but  according  to  Lord  Coke,  t  a  bastard  may  take  as  a 
purchaser  by  the  name  of  the  son  of  J.  S.  after  he  has  gained  a 
name  by  reputation  as  the  son  of  J.  S. ;  and  this  even  in  a  deed, 
where  the  greatest  certainty  is  required.    And  *though  Lord       [*M] 
Coke  goes  on  to  say  in  the  same  place  that  a  remainder  cannot 
be  limited  to  a  bastard  by  the  name  of  son  or  issue  of  such  an 
one,  before  his  birth ;  yet  the  contrary  of  that  was  expressly 
adjudged  in  Blodwell  v.  Edwards  }\  cited  in  the  margin  of  the 
book,  where  the  remainder  was  granted  to  the  issue,  whether 
lawful  or  unlawful,  of  A.  on  the  body  of  B.  to  be  begotten.    So 
in  Bro.  tit.  Graunts,  pi.  17,  where  baron  and  feme  had  a 
daughter  Agnes  before  their  marriage,  and  afterwards  made  a 
feoffment,  with  remainder  to  Agnes  the  daughter  of  the  said 
baron  and  feme ;  it  was  held  to  be  a  good  name  of  purchase,  and 
she  recovered  by  that  name  in  assize.    If  a  woman,  having  a 
child  before  marriage  by  a  man  by  whom  after  marriage  she  had 
other  children,  devise  to  her  children;  it  was  considered  (in 
Moor,  10,  pi.  39)  to  be  clear,  that  the  bastard  would  take  under 
that  description,  as  being  without  doubt  her  child;  though  it 
was  then  doubted  in  the  case  of  such  a  devise  by  the  man. 
Certainly  however  the  bastard  would  take  in  both  cases,  if  such 
appeared  to  be  the  intention  of  the  devisor.    Before  the  statutes 

f  Co.  lit  3b.  %  Noy,  3d;  Moor,  430;  2  Boll.  Abr.  43,  pi.  11. 
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Pbiestly     of  Hen.  VIII.  t  the  courts  of  common  law  had  no  jurisdiction  in 
Hughes,     matrimonial  causes;  but  now,  having  jurisdiction  to  construe 
those  statutes,  they  would  grant  a  prohibition  to  the  Ecclesi- 
astical Court,  if  it  attempted  to  impeach  any  marriage  not 
within  the  Levitical  degrees  as  recognized  by  those  statutes. 
But  it  is  admitted  I  that  natural  relations  within  the  terms  of 
father,  mother,  brother,  sister,  &c.  there  used,  would  be  pro- 
hibited from  intermarrying :  and  this  does  not  rest  merely  on 
the  principle  on  which  it  is  put  in  the  Ecclesiastical  Court,  that 
I  *17  ]       *moral  restraints  attach  upon  natural  consanguinity,  but  upon 
the  true  construction  of  those  words  in  the  statutes  of  Hen.  VIII., 
made  in  pari  materia  with  the  Marriage  Act,  as  settled  in  the 
case  of  Haines  v.  Jeffrey *.§     The  argument  derived  from  the 
difficulty  of  ascertaining  the  natural  father  applied  as  strongly 
to  the  statutes  of  Hen.  VIII.  as  it  does  to  the  Marriage  Act ;  but 
the  Court  thought  that  it  was  not  insuperable,  and  that  the  fact 
might  be  ascertained  by  a  jury  upon  evidence  as  in  all  other 
cases  of  disputed  facts.    The  decision  upon  the  stat.  4  &  5  Ph.  & 
M.  c.  8,  followed  in  The  King  v.  Cornforth.\\     The  2nd  section  of 
that  statute  first  gives  the  power  to  the  father  to  bequeath  or 
grant  by  his  will  or  other  act  in  his  lifetime  the  order,  keeping, 
education,  or  governance  of  his  child :   and  it  prohibits  the 
taking  such  unmarried  child,  under  16,  out  of  the  possession  and 
against  the  will  of  the  father  or  of  such  person  to  whom  by  his 
will  or  other  act  in  his  lifetime  he  shall  have  bequeathed  or 
granted  the  order,  keeping,  &c.  of  such  child ;  with  an  exception 
of  any  taking,  without  fraud,  by  a  master  or  mistress,  or  guardian 
in  socage  or  chivalry,  of  such  child.    Then  the  3rd  section  on 
which  the  case  of  The  King  v.  Cornforth  was  decided,  speaking 
of  a  taking  from  the  possession  of  the  father  or  mother,  or  of 
"  such  person  as  shall  then  happen  to  have  by  any  lawful  means 
the  order,  keeping,  education,  or  governance "  of  such  child, 
must  be  understood  of  persons  appointed  by  the  will  or  other  act 

t  25  Hen.  VIII.  c.  22,  s.  3;  28  §  Com.  Rep.  2;   1  Ld.  Bay.  68; 
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in  the  lifetime  of  the  father,  that  is,  after  his  death,  and  deriv-  Pbikstly 
ing  their  authority  from  him  :  it  could  not  mean  that  the  con-  hughes. 
sent  of  a  school-mistress,  with  whom  the  child  happened  to  be 
placed  by  her  natural  father,  would  take  the  case  out  of  the  Act. 
*If  therefore  the  natural  father  from  whose  possession  the  child  [  *18 3 
was  taken  were  not,  as  such,  within  the  Act,  it  seems  difficult  to 
bring  the  case  within  it,  as  there  was  no  pretence  of  authority 
from  any  other  person  named  therein :  and  the  report  in  Strange 
puts  the  decision  on  that  ground ;  and  so  it  was  considered  by 
BullLer,  J.  in  The  King  v.  Edmonton  ;t  which  latter  case  is  a 
direct  authority  at  law,  and  is  so  admitted  to  be,  upon  the  very 
point  now  in  judgment.  The  case  of  ThoroUm  v.  Thoroton  I 
must  also  be  considered  as  an  authority  on  the  same  side.  An 
action  was  first  brought  by  the  husband  for  criminal  conver- 
sation  with  the  wife,  which  was  tried  before  Mr.  Justice  Grose  on 
the  Midland  circuit.  Mrs.  Thoroton  was  an  illegitimate  child, 
who  had  been  married  by  licence  with  the  consent  of  her  puta- 
tive father  Mr.  Manners :  and  it  was  open  to  the  defendant  to 
have  taken  that  objection  to  the  marriage,  if  well  founded ;  but 
it  was  not  taken.  Afterwards  the  husband  libelled  in  the  Court 
of  Arches  for  a  separation  for  adultery,  when  all  the  circum- 
stances appeared  on  the  face  of  the  libel;  and  after  sentence, 
there  was  an  appeal  to  the  delegates  by  whom  the  sentence  for 
separation  was  confirmed :  but  no  objection  was  taken  to  the 
marriage  either  by  the  civilians  who  argued,  or  by  the  Judges 
who  decided  the  case;  though  Sir  Wm.  Scott  said,§  that  he 
could  not  take  upon  him  to  assert  that  it  did  in  no  degree  fall 
under  the  consideration  of  the  Court  in  the  decision  of  the  case. 
As  to  the  objection  arising  from  the  provision  of  the  11th  section 
of  the  Marriage  Act  interposing  the  consent  of  a  testamentary 
♦guardian  between  the  father  and  mother,  because  such  a  guar-  [  *19  ] 
dian  cannot  be  appointed  by  a  putative  father  under  the  stat.  12 
Car.  II.  c.  24,  s.  8 ;  the  reason  why  such  an  appointment  could 
not  be  made  under  that  statute,  which  was  for  the  abolition  of 
feudal  tenures,  was  because  it  had  relation  to  the  descent  of  real 

t  2  Const.  85.  Croke's  Beport. 
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pbiebtlt  property.  Unless  lands  descended  there  could  be  no  guardian  in 
Hughes,  socage ;  and  the  8th  clause  was  to  enable  fathers  to  substitute 
guardians  by  will  of  their  children  for  guardians  in  socage,  and 
to  extend  the  period  from  14  to  21  years ;  but  substantially  they 
are  the  same.t  But  the  words  of  the  11th  clause  of  the  Marriage 
Act  are  as  well  adapted  to  the  case  where  the  father  has  no 
power  to  appoint  such  a  guardian,  as  to  the  case  where,  having 
such  a  power,  he  has  not  chosen  to  exercise  it;  for  they  are 
"  in  case  there  shall  be  no  such  guardian/'  (not,  "  in  case  the 
father  shall  not  appoint  such  guardian  ")  then  the  mother  is  to 
consent.  Then  the  practice  of  the  Court  of  Chancery  in  appoint- 
ing guardians  to  consent  to  the  marriage  by  licence  of  bastards, 
which  is  relied  on,  cannot  press  much  upon  the  argument  as  to 
the  legal  construction  of  the  statute ;  for  it  would  be  sufficient  to 
account  for  it  as  a  matter  of  abundant  caution,  that  the  question 
had  been  doubted  by  any  professional  adviser  at  any  time :  it  is 
an  ex  parte  proceeding,  which  could  admit  of  no  controversy ; 
and  the  practice  of  the  Court  has  always  been  to  appoint  the 
acknowledged  father  if  living,  or,  if  dead,  the  mother. 

But,  2ndly,  if  the  natural  parents  cannot  consent  within  the 
Act,  then  this  is  casus  omissus  altogether,  and  no  consent  waa 
necessary.  At  common  law  no  consent  of  parents  was  necessary 
[  *20  ]  if  the  parties  were  of  the  age  of  consent :  *and  the  Legislature 
could  never  have  intended  to  impose  a  condition  on  any  persona 
which  was  impossible  to  be  performed  by  them.  Of  those  to 
whom  the  law  denies  father,  mother,  or  testamentary  guardian  r 
the  consent  of  such  cannot  be  required :  the  consent  therefore 
required  in  that  clause  must  be  confined  to  legitimate  children, 
and  to  make  the  construction  of  it  consistent  and  uniform,  the 
consent  of  a  guardian  appointed  by  the  Court  of  Chancery  must 
be  taken  to  be  only  substituted  in  the  place  of  the  consent  of 
the  father,  testamentary  guardian,  and  mother,  where  there  might 
have  been  persons  standing  in  those  relations  to  the  minors 
spoken  of.  Considering  the  object  of  the  Act,  this  is  a  question 
of  common  sense  rather  than  of  technical  construction  on  the 
words  of  it.    If  natural  children  be  within  the  Act  at  all,  they 

t  Vaugh.  179;  Duke  of  Beaufort      Countess  of  Shaftesbury,  2  P.  Wmft. 
T.  Berty,  1  P.  Wzns.  704 ;  and  Eyre  r.      107,  Ac 
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must  be  within  all  the  provisions  of  it ;  bat  they  mast  be  either     Pribstlt 
altogether  within  or  altogether  oat  of  it.  Huohbs. 

The  Coubt  took  time  for  consideration ;  and  finally  the  Judges, 
not  being  all  agreed  in  opinion,  the  following  separate  certificates 
were  sent  to  his  Honour : 

"  This  case  has  been  twice  argued  before  us  by  counsel :  we 
have  considered  it,  and  are  of  opinion,  that  all  marriages, 
whether  of  legitimate  or  illegitimate  persons,  are  within  the 
general  provision  of  the  statute  26  Geo.  II.  c.  33  which  requires 
all  marriages  to  be  by  banns  or  licence ;  and  that  the  consent  of 
the  natural  mother  to  the  marriage  by  licence  of  an  illegitimate 
minor  is  not  a  sufficient  consent  within  the  11th  section  of  that 
Act:  consequently  that  the  marriage  had  and  solemnized  be- 
tween the  said  John  Wynne  Hughes  and  Jane  the  mother,  on 
the  9th  September,  1792,  in  manner  aforesaid,  was  not  *a  good  [  *2i  ] 
and  lawful  marriage,  but  was  void  by  force  of  the  said  statute  of 

26  Geo.  H.  c.  88. 

"  Ellenborough. 

"  S.  Le  Blanc. 

"  J.  Bayley." 

"  Having  heard  this  case  argued  by  counsel  on  the  part  of  the 
plaintiff  and  defendant,  and  having  considered  the  words  and 
purview  of  the  stat.  26  Geo.  II.  c.  33,  and  particularly  of  the  11th 
sect,  of  that  statute,  it  seems  to  me  from  the  words  of  that  sec- 
tion, that  the  Legislature  had  in  their  contemplation  only  the 
marriages  by  licence  of  such  legitimate  children  who  had,  or 
might  have  either  parents  to  consent  to  the  marriage  of  such 
children,  or  guardians  whom  the  Legislature  intended  to  substi- 
tute for  such  parents  under  different  circumstances;  and  that 
they  had  not  in  their  contemplation  to  provide  for  the  marriages 
of  illegitimate  children  whose  parents  could  not  legally  forbid  the 
banns,  if  they  were  to  be  married  by  banns,  and  who  could  have 
no  such  parents  as  are  intended  to  be  described  in  the  11th  sect, 
of  the  Act  above  mentioned,  that  is,  legitimate  parents,  if  they 
were  to  be  married  by  licence ;  and  therefore  that  the  marriage 
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dob  ex  dem.  entries  on  the  rolls,  there  did  not  appear  any  custom  for  the 

MlLKES 

Babt.  '  husband  to  enjoy  as  tenant  by  the  curtesy,  except  where  the 
Bbightwkn.  ™*e  ^a^  keen  ™  ^er  lifetime  admitted ;  which  was  not  the  case 
here,  as  Mrs.  Lascelles  had  never  been  admitted,  and  therefore 
her  husband  could  not  bring  himself  within  the  custom.  But  we 
think  on  this  point,  that  the  admission  of  the  wife  is  not  a  neces- 
sary ingredient  by  the  custom  to  entitle  the  husband  to  hold  for 
his  life,  in  cases  where  the  title  of  the  wife  is  complete  without 
admission  by  the  general  law  of  copyholds ;  as  is  the  case  where 
her  title  is  as  heir ;  in  which  case  any  person  may  derive  title 
through  her  by  operation  of  law,  without  admittance ;  and  the 
title  of  the  husband  is  by  operation  of  law.  In  the  present  case 
Mrs.  Lascelles's  title  was  as  heir  to  the  three  coparceners  :  her 
title  was  complete,  without  admission,  to  all  purposes,  except  as 
against  the  lord,  with  respect  to  his  right  to  his  fine :  and  there- 
fore we  think  that  the  entries  given  in  evidence  were  sufficient  to 
support  the  custom  of  tenancy  by  the  curtesy,  without  the  quali- 
fication of  admittance  of  the  wife,  inasmuch  as  her  title  was 
such  as  not  to  require  admittance  to  perfect  it. 

The  plaintiff  then  proved  in  evidence  the  accounts  of  a  former 
steward  of  this  estate  in  1770,  now  deceased,  in  which  he  charges 
himself  thus ;  "  Golden  Griggs  (the  steward)  Dr.  to  Edwin 
Lascelles  Esq.  and  Lady  Dawes,  for  rents  received  of  C. 
Eichardson  (the  tenant)  a  year's  rent  422.  to  Michaelmas,  1769. 
— Two-thirds,  Edwin  Lascelles  Esq. — one-third,  Lady  Dawes." 
This  Lady  Dawes  was  the  mother  of  Mrs.  Lascelles ;  to  which 
Lady  Dawes  a  life  estate  had  been  limited  on  her  marriage  in 
[  *595  ]  one-third  part  of  the  premises  in  question ;  but,  for  want  *of  a 
surrender,  the  limitations  of  that  settlement,  as  to  the  copyhold 
part,  were  not  valid  at  law.  And  on  this  evidence  it  was 
contended  for  the  defendant,  that  although  it  afforded  fair 
ground  for  the  jury  to  find  Mrs.  Lascelles  in  her  lifetime,  and 
afterwards  Mr.  Lascelles,  in  possession  of  two-thirds  of  the 
premises  till  his  death,  by  receipt  of  two-thirds  of  the  rents  and 
profits ;  yet  it  shewed  them  out  of  possession  of  the  remaining 
one-third,  of  which  Lady  Dawes  was  in  possession,  which 
possession  was  adverse  to  the  lessor  of  the  plaintiff.  And  that 
at  all  events  therefore  the  defendant  is  entitled  to  a  verdict  in  his 
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favour  as  to  this  one-third.    But  on  this  point  we  think  that  no  Doe  ex  dcm. 

distinction  can  be  made  between  the  two-thirds,  and  the  one-       bart.  ' 

third  ;  for  the  payment  of  the  one-third  of  the  rents,  being  made  BriGutwex 

to  Lady  Dawes  under  her  equitable  title  by  the  steward  of  the 

whole  estate,  must  be  considered  as  a  payment  made  to  her  by 

the  order  and  with  the  consent  of  the  person  entitled  at  law  to 

the  whole,  in  consideration  of  the  equitable  claim,  that  is,  by 

Mrs.  Lascelles  in  her  lifetime,  and  Mr.  Lascelles  after  her  death ; 

and  amounts  to  the  same  thing  as  if  they  had  received  the  whole 

rent,  and  afterwards  paid  one-third  to  another  person  to  whom 

they  had  by  an  instrument  not  valid  in  law  agreed  to  pay  it. 

The  third  objection  made  by  the  defendant  to  the  plaintiff's 
title  to  recover,  is  that  here  was  ground  to  presume  a  release 
from  Sir  Wm.  Milner,  or  some  person  under  whom  he  claimed  : 
and  it  was  correctly  stated  at  the  bar  that  although  copyhold 
premises  can  only  pass  by  surrender,  and  not  by  release,  yet 
that  a  release  given  by  a  person  claiming  title  to  a  person  in 
actual  possession  will  extinguish  such  releasor's  title  or  claim : 
and  that  in  this  case  Mr.  Lascelles  having  been  actually  admitted 
tenant  on  the  court  rolls  in  1766,  and  *in  possession  of  the  [  *59C  ] 
estate,  was  capable  of  taking  a  release  from  the  lessor  of  the 
plaintiff,  Sir  Wm.  Milner,  or  from  his  grandfather,  who  survived 
his  father  and  died  in  1782.  On  this  point,  however,  we  do  not 
see  sufficient  ground  for  presuming  such  release :  for  Sir  Wm. 
Milner,  the  grandfather,  died  during  the  continuance  of  the 
estate  by  curtesy  of  the  late  Lord  Harewood,  during  which  time 
the  grandfather,  Sir  Wm.  Milner,  could  not  have  set  up  any 
claim  to  the  possession  of  this  estate  :  and  from  the  death  of  the 
late  Lord  Harewood  to  the  present  time  the  title  has  been  in  the 
present  lessor  of  the  plaintiff,  from  whom  a  release  shall  not  be 
presumed,  especially  when  he  might,  by  proceedings  in  equity, 
be  called  on  to  discover  whether  such  release  were  ever  executed 
by  him.  We  therefore  think  that  the  verdict  in  favour  of  the 
plaintiff  for  the  whole  is  right,  and  that  the  rule  for  the  new  trial 
should  be  discharged. 


424  1809.    K.  B.    11  EAST,  28—25.  [bju 

Ibwik      by  the  defendant.    Bat  the  jury  under  these  circumstances 

mm 

Deabmax.    gave  100Z.  damages. 

[  24  ]  Abbott  now  moved  to  set  aside  the  inquisition  of  damages, 

as  being  greatly  excessive,  with  respect  to  the  general  count ; 
and  having  no  legal  foundation,  with  respect  to  the  count 
charging  in  aggravation  that  the  servant  was  the  plaintiff's 
adopted  daughter.  The  allowing  of  an  action  of  this  description 
even  by  a  legitimate  parent  is  an  anomalous  case ;  as  enabling 
one  person  to  recover  damages  for  an  injury  done  to  another ; 
but  having  been  so  long  countenanced  by  the  Courts  in  practice, 
it  cannot  now  perhaps  be  questioned  upon  principle.  And  the 
extension  of  the  remedy,  in  Edmondson  v.  MaskeU,\  to  an  action 
by  an  aunt  with  whom  the  niece  was  living,  was  very  much 
doubted  at  the  time ;  and  the  case  ultimately  ended  in  a  com- 
promise. At  least  that  cannot  be  called  into  precedent  for  a 
further  extension  of  the  principle  to  the  case  of  one  who  is  no 
relation  at  all,  but  only,  as  the  count  states,  by  adoption,  which 
is  not  recognized  by  our  law. 

Lord  Ellbnborough,  Ch.  J. : 

This  has  always  been  considered  as  an  action  mi  generis,  where 

a  person  standing  in  the  relation  of  a  parent,  or  in  loco  parentis, 

is  permitted  to  recover  damages  for  an  injury  of  this  nature 

ultra  the  mere  loss  of  service.    But  even  in  the  case  of  an  actual 

parent,  the  loss  of  service  is  the  legal  foundation  of  the  action. 

And  however  difficult  it  may  be  to  reconcile  to  principle  the 

giving  of  greater  damages  on  the  other  ground,  the  practice  iB 

become  inveterate  and  cannot  now  be  shaken.  And  having  been 

considered,  in  the  case  of  Edmondson  v.  Mashell,  to  extend  to  an 

aunt,  as  one  standing  in  loco  parentis,  I  think  that  this  plaintiff, 

[  *25  ]       *who  had  adopted  and  bred  up  the  daughter  of  a  friend  and 

comrade  from  her  infancy,   seems  to  be  equally  entitled  to 

maintain  the  action,  on  account  of  the  loss  of  service  to  him 

aggravated  by  the  injury  done  to  the  object  on  whom  he  had 

thus  placed  his  affection. 

Per  Curiam  :  Rule  refused. 

t  2  T.  E.  4. 
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FAVENC  and  Othebs  v.  BENNETT  and  Othees.         iso*. 

(1 1  Eaat,  36-42.)  April  20. 

Goods  sold  by  a  broker  for  a  principal  not  named,  upon  the  terms,  as  [  36  ] 
specified  in  the  usual  Bought  and  Sold  notes  (delivered  over  to  the 
respective  parties  by  the  broker),  of  "  payment  in  one  month,  money," 
may  be  paid  for  by  the  buyer  to  the  broker  within  the  month,  and  that 
by  a  bill  of  exchange  accepted  by  the  buyer  and  discounted  by  him 
within  the  month,  though  having  to  run  a  longer  time  before  it  was 
due.  But  where  the  buyer  was  also  indebted  to  the  same  broker  for 
another  parcel  of  goods  the  property  of  a  different  person,  and  he  made 
a  payment  to  the  broker,  generally,  which  was  larger  than  the  amount 
of  either  demand,  but  less  than  the  two  together,  and  afterwards  the 
broker  stopped  payment ;  such  payment  ought  to  be  equitably  appor- 
tioned as  between  the  several  owners  of  the  goods  sold,  who  are  only 
respectively  entitled  to  recover  the  difference  from  the  buyer. 

This  was  an  action  for  goods  sold  and  delivered,  and  the 
question  was,  whether  certain  coffee,  the  property  of  the 
plaintiffs,  which  had  been  sold  to  the  defendants  by  the 
intervention  of  the  Kennions,  brokers  employed  by  the  plaintiffs 
for  that  purpose,  had  under  the  circumstances  been  duly  paid 
for  by  the  defendants,  who  had  purchased  the  coffee  from  the 
brokers  without  knowledge  of  their  principals,  by  means  of  a  bill 
of  exchange  drawn  by  the  Kennions  on  the  defendants,  and 
accepted  by  them,  for  a  larger  amount  than  the  value  of  the 
goods  in  question ;  the  defendants  having  also  purchased  other 
coffees  of  a  different  owner  through  the  like  intervention  of  the 
Kennions ;  for  which  they  were  at  the  same  time  indebted.  The 
particular  circumstances  of  the  case  are  stated  hereafter.  A 
verdict  was  found  for  the  plaintiffs  under  the  direction  of  Lord 
Ellenbobough,  Ch.  J.,  before  whom  the  cause  was  tried  at 
Guildhall,  after  Hilary  Term,  1808  :  and  the  merits  of  the  case 
upon  that  direction  were  first  discussed  in  Easter  Term,  1808, 
upon  a  motion  for  a  new  trial,  which  in  the  ensuing  Term  was 
supported  by  Park,  Topping,  and  Holroyd,  and  opposed  by  the 
Attorney-General,  Oarrow,  and  Toddy.  The  cases  of  Fenn  v. 
Harrison,  8  T.  B.  757,  George  v.  Clagett,  7  T.  E.  859, t  and 
Waring  v.  Favenck,  1  Campb.  Ni.  Pri.  Cas.  85,  t  were  referred  to 
in  the  argument.    The  case  stood  over  for  consideration  till 

t  4  B.  B.  462.  X  P-  638,  post. 
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Fayeno      the  end  of  Trinity  Term ;  when  the  judgment  of  the  Court  was 

V. 

Bennett,     given. 

[  87  ]       Lobd  Ellbnborough,  Ch.  J. : 

On  the  motion  for  a  new  trial  in  this  cause,  which  was  tried 
before  me,  the  question  was,  Whether  22  hogsheads  of  coffee 
bought  by  Messrs.  Kennion  &  Son,  brokers,  from  Favenc  &  Co., 
the  plaintiffs,  and  sold  to  the  defendants,  and  which  were  sworn 
by  one  of  Eennion's  sons  to  have  been  paid  for  by  the  defendants 
to  Kennions,  the  brokers,  in  a  bill  of  exchange  for  800Z.,  before 
the  latter  stopped  payment,  (which  was  on  the  6th  of  July,) 
were  so  paid  for,  as  to  preclude  the  plaintiffs,  the  sellers,  from 
afterwards  demanding  the  price  thereof  from  the  defendants,  the 
buyers?  The  brokers  had  sent  bought  and  sold  notes  on  the 
same  day,  (i.e.  the  12th  of  June,  the  day  of  the  sale,)  to  both 
the  plaintiffs  and  defendants.  In  the  sale  note  sent  to  the  plaintiffs 
they  had  described  themselves  as  the  buyers  from  the  plaintiffs, 
and  in  the  bought  note  sent  to  the  defendants,  as  the  sellers  to 
the  defendants :  in  each  there  was  this  stipulation,  "payment  in 
a  month,  money,  1  per  cent,  discount."  The  plaintiffs  gave  the 
Kennions  the  West  India  Dock  warrants,  (which  represent  the 
goods  sold,  and  enable  the  holders  thereof  to  obtain  immediate 
delivery  of  the  goods  therein  mentioned,)  on  or  about  the  day  of 
the  sale,  i.e.  the  12th  of  June ;  and  the  Kennions  thereupon 
sent  them  to  the  defendants.  The  price  of  the  plaintiff's  coffee, 
after  deducting  the  stipulated  1  per  cent,  discount,  amounted  to 
7072.  105.  8d.  On  the  15th  of  June,  which,  as  far  as  I  collect 
from  the  evidence,  was  three  days  after  the  brokers  had  delivered 
to  the  defendants,  the  buyers,  the  West  India  Dock  warrants, 
without  having  taken  any  security  in  the  mean  time  on  the 
behalf  of  their  employers,  the  plaintiffs,  for  the  price  of  the 
goods,  the  defendants  paid  Kennion  &  Son  in  a  bill  drawn  by 
[  *38  ]  Kennion  &  Son  on  them,  *the  defendants,  and  accepted  by  the 
defendants,  payable  in  a  month,  the  sum  of  800Z.,  which  was 
meant  to  cover  the  above  mentioned  price  of  the  coffee  in 
question,  after  deducting  the  1  per  cent,  discount :  and  the 
difference  was  to  be  applied  in  part-payment  for  another  parcel 
of  goods  sold  on  that  same  15th  of  June  by  Kennions  to  the 
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defendants,  in  another  account,  with  which  the  plaintiffs  had  no     Faveho 
concern,  for  272Z.  10«.  4d.     This  bill  for  8002.  the  defendants,     Bennett. 
the  acceptors,  immediately  discounted  for  the  convenience  of  the 
Kennions,  the  drawers ;  so  that  the  Eennions  thereupon  became 
paid  in  cash  on  the  15th  of  June  for  the  price  of  the  coffees,  to 
be  paid  for  by  the  terms  of  the  contract  (i.e.  in  a  month,  money,) 
on  the  12th  of  July  following ;  deducting,  however,  discount  on 
the  whole  amount  of  the  bill  for  800/.  down  to  the  18th  instead 
of  the  12th  of  July,  including  the  three  days  of  grace.      The 
Court  is  desirous  of  being  further  informed,  by  another  investiga- 
tion to  be  had  before  a  jury,  respecting  the  mode  of  conducting 
sales  between  parties  by  the  intervention  of  a  broker,  in  order 
that  they  may  judge,  whether  a  payment  made  to  a  broker,  in 
the  manner,  and  under  the  circumstances,  already  stated,  be 
such  a  payment  as  is  usually  made  in  the  course  of  trade  to  a 
broker  on  account  of  his  principal.    They  wish  also  to  know 
with  precise  exactness  what,  in  the  dealings  and  understanding 
of  commercial  men,  is  meant  by  the  stipulation  "in  a  month, 
money ; "  whether  it  be  considered  as  importing  only  that  the 
buyer  shall  pay  for  the  goods  in  cash  at  the  end  of  one  month 
from  the  date  of  the  contract ;  or  that  the  buyer,  whenever  he 
should  receive  the  goods,  either  at  or  before  the  month's  end, 
should  immediately  give  a  bill  for  the  amount  of  the  price,  so  as 
to  put  the  seller  in  cash  for  the  *same  at  a  month's  end  from  the       [  *39  ] 
date  of  the  contract.    The  Court  have  thought  it  proper  to 
suggest  thus  particularly  the  points  to  which  it  wishes  the 
evidence  to  be  addressed,  in  order  that  the  opinion  of  a  jury  may 
be  hereafter  taken,  and  their  own  judgment  ultimately  formed, 
with  better  advantage  and  effect  upon  the  important  commercial 
questions  which  this  cause  embraces. 

Rule  absolute  for  a  new  trial. 


On  the  second  trial,  the  jury  were  of  opinion,  upon  the 
evidence,  that  the  stipulation  in  the  contract,  of  "a  month, 
money,"  meant,  in  the  understanding  of  commercial  men,  pay- 
ment at  any  time  within  a  month  ;  and  they  were  also  of  opinion 
that  the  payment  in  question  within  the  month  to  the  brokers 
with  whom  the  defendants  had  dealt,  without  the  knowledge  of 
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Favenc      their  principals,  was  a  good  payment  to  bind  the  principals ; 


r. 


Bennett,     and  they  therefore  found  a  verdict  for  the  defendants. 

The  plaintiffs  counsel  thereupon  moved  in  the  last  Term  for 
a  new  trial,  on  the  ground  of  the  verdict  being  against  law  and 
evidence,  and  against  the  direction  of  the  Lord  Chief  Justice. 
And  they  relied  principally  on  an  objection,  which  had  been 
urged  on  the  former  occasion,  and  on  which  main  stress  was  laid 
at  the  last  trial,  that  there  was  no  evidence  to  shew  that  the  bill 
drawn  by  the  Kennions  and  accepted  by  the  defendants,  and 
since  paid,  was  intended  at  the  time  to  cover  the  demand  for  the 
22  hdds.  of  coffee  in  question.  The  facts  were  these: — The 
brokers  sold  this  lot  of  coffee  to  the  defendants  on  the  12th  of 
June  for  7072.  19*.  3d.  (deducting  the  discount  of  1Z.  per  cent, 
on  payment  in  a  month,  money).  The  brokers  had  also  sold  to 
the  defendants  another  lot  of  coffee  belonging  to  another  person 
[  **o  1  to  the  amount  of  *272Z.  10«.  4d.  Then  the  Kennions  on  the  15th 
of  June  drew  the  bill  for  800Z.  on  the  defendants  payable  in  a 
month,  which  they  accepted,  and  which  would  not  of  course  be- 
come due  till  the  18th  of  July,  several  days  after  the  price  of  the 
first  lot  of  coffee  would  be  due  by  the  terms  of  the  contract  of 
sale.  This  was  relied  on  to  shew  that  it  was  intended  as  a  pay- 
ment by  the  defendants  to  the  Kennions  on  their  general  account, 
and  not  for  the  purpose  of  covering  this  demand  in  particular ; 
the  sum  being  greater,  and  also  payable  at  a  future  time.  And 
they  also  urged  against  this  being  taken  as  a  specific  payment  to 
the  brokers  on  account  of  the  plaintiffs  coffee,  that  the  plaintiff 
could  not  have  brought  trover  against  the  Kennions  for  the  bill, 
because  it  was  given  for  more  than  their  demand :  neither  could 
they  have  maintained  an  action  for  money  had  and  received ; 
because  the  money  was  paid  to  the  Kennions  on  account  gener- 
ally, and  the  sum  was  not  sufficient  to  have  paid  both  the  plain- 
tiffs and  the  owners  of  the  other  coffee  their  respective  demands : 
and  it  could  not  depend  on  which  of  them  first  prosecuted  their 
action  for  the  amount.  And  how,  they  asked,  was  the  amount 
of  the  bill  to  be  apportioned  between  the  different  claimants  ? 
They  also  relied  on  a  distinction  between  payments  made  to  a 
factor,  and  to  a  broker ;  in  the  former  case,  unless  the  factor 
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name  his  principal,  he  is  dealt  with  as  the  principal :   but  a      Fatrko 
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broker  is  known  to  be  only  an  agent  for  another,  though  that  Bennett. 
other  may  not  be  known :  the  form  of  the  Bought  and  Sold 
notes  t  declares  *him  to  be  so.  And  though  by  the  course  of  [  *4i  ] 
trade  he  may  receive  payment  for  his  principal,  yet  such  pay- 
ment, in  order  to  be  binding  upon  the  principal,  must  be  made 
by  the  contracting  party  according  to  the  terms  of  the  contract ; 
otherwise  it  cannot  be  taken  to  have  been  made  on  account  of 
the  principal,  but  on  the  general  account  of  the  broker  himself. 
If  the  defendants  had  intended  to  have  paid  their  money  in  dis- 
charge of  any  particular  account,  they  should  have  declared  such 
intention  at  the  time,  or  have  paid  the  specific  sum  due  on  that 
account,  which  must  have  been  known  to  them.  But  by  paying 
money  generally  on  account  to  their  brokers  with  whom  they 
had  different  accounts  to  settle,  they  trusted  to  them,  and  did 
not  thereby  discharge  themselves  to  the  individual  principals 
whom  the  brokers  represented. 

The  defendants'  counsel  insisted  that  there  was  evidence 
sufficient  to  warrant  the  jury  in  finding  that  the  bill  for  8002. 
drawn  by  the  Eennions  was  accepted  by  the  defendants  in  order 
to  cover  the  7072.  19*.  Set.,  the  price  of  the  plaintiffs'  coffee,  in- 
asmuch as  it  appeared  that  the  defendants  themselves  had  dis- 
counted their  own  acceptance  on  the  22nd  of  June,  within  the 
month  for  which  time  of  payment  was  given  for  these  coffees, 
and  had  given  their  cheque  of  that  date  for  797/.  3*.  which  was 
the  exact  amount  of  the  8002.  bill,  deducting  the  discount  on  the 
payment  for  the  coffees  within  the  month.  But  when  pressed  by 
the  Court  to  account  for  the  bill  having  been  drawn  for  so  much 
more  than  the  price  of  the  plaintiffs'  coffee,  if  it  were  not  meant  to 
be  a  general  payment  of  so  much  on  the  whole  account  between  the 

t  This  was  the  form  of  the  Bought  your  order  and  for  your  account  22 

note ;  and  the  Sold  note  was  in  like  hhds.  Jamaica  coffee,  as  per  sample, 

form,  only  substituting  "  sold"  for  at  57.  8*.  per  cwt. — Payment  in  one 

44  bought,"  and  addressed  to  Faveno  month,  money — 1  per  cent,  discount. 
&  Co.  instead  of  to  the  defendants : — 

"  Messrs.  Bennett  &  Co.  "  Tour8»  &c- 

"  London,  12th  June,  1807.  "  J,  Kknniok  &  Son." 

"  We  hare  this  day  bought  by 
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Faveno      brokers  and  the  defendants,  they  said  that  it  was  a  question  for 

mm 

Bennett,  the  jury  whether  the  payment  had  not  been  made  *to  cover  the 
[  *42  ]  plaintiffs'  whole  demand  in  the  first  instance,  and  the  surplus 
only  to  be  applied  to  the  other  demand.  And  if  it  were  to  be  so 
taken,  as  they  contended  that  the  verdict  of  the  jury  warranted 
them  to  do,  it  would  follow  that  the  Kennions  were  in  cash  on 
the  22nd  of  June  for  this  specific  lot  of  coffee,  and  the  plaintiffs 
their  principals  might  then  have  maintained  an  action  for  money 
had  and  received  against  them,  as  upon  a  payment  to  them  for 
the  use  of  the  plaintiffs. 

Lord  Ellenborough,  Ch.  J. : 

The  defendants  were  indebted  for  two  parcels  of  coffee  which 
they  had  purchased  by  the  intervention  of  the  Kennions,  brokers ; 
the  one  parcel  amounting  to  above  7072.,  the  other  to  2722.  and 
upwards.  They  accept  a  bill  for  800Z.,  which  is  much  more  than 
either  of  the  sums  alone,  but  less  than  the  two  together,  and 
there  is  no  specific  appropriation  of  it  to  either  at  the  time  :  why 
then  is  the  whole  to  be  now  appropriated  to  the  plaintiffs' 
demand,  since  the  insolvency  of  the  Kennions,  when  the  justice 
of  the  case  clearly  is  that  the  payment  so  made  to  the  brokers  on 
their  general  account,  as  it  seems  by  the  evidence,  should  be 
apportioned  between  the  respective  owners  of  the  coffee.  This 
will  cut  down  the  plaintiffs'  demand,  but  leave  something  to  be 
recovered  by  them,  for  which  they  ought  to  have  had  a  verdict. 

The  rest  of  the  Court  concurring  in  this  view  of  the  case,  it 
was  directed  to  stand  over  to  obtain  the  consent  of  the  respective 
parties.  And,  as  I  was  informed,  the  matter  was  settled  accord- 
ing to  the  apportionment  recommended. 
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BEELET  v.  WINGFIELD.  "09. 

(11  Eaet,  46-48.)  AprOil. 

• 

A  security  for  the  fair  expenses  of  the  prosecution,  agreed  to  be  [  46  ] 
given,  at  the  recommendation  of  the  Court  of  Quarter  Sessions,  by  a 
defendant  who  stood  convicted  before  them  of  a  misdemeanor  in  ill- 
treating  his  parish  apprentice,  for  which  the  parish  officers  had  been 
bound  over  by  recognizance  to  prosecute  him  under  the  stat.  32  Geo.  III. 
c.  57 ;  and  the  giving  of  which  security  was  considered  by  the  Court  in 
abatement  of  the  period  of  imprisonment  to  which  he  would  otherwise 
have  been  sentenced,  is  legal. 

This  was  an  action  on  a  promissory  note  for  42Z.,  which  it 
appeared  had  been  given  by  the  defendant  to  a  parish  officer 
under  these  circumstances.  The  defendant  was  indicted  at  the 
Sessions  by  the  parish  officers  for  a  misdemeanor  in  ill  treating 
his  parish  apprentice :  and  being  convicted,  it  was  suggested  to 
him  by  the  chairman  of  the  Court,  that  if  he  agreed  to  pay  40 
guineas  towards  the  expenses  of  the  prosecution,  he  would  only 
be  imprisoned  6  months  instead  of  12.  The  note  was  accord- 
ingly given,  and  he  was  sentenced  to  6  months  imprisonment. 
Objection  was  thereupon  taken  at  the  trial  before  Bayley,  J.  at 
Derby,  that  the  note  given  for  such  a  consideration  was  illegal ; 
which  objection  was  over-ruled,  and  a  verdict  passed  for  the 
plaintiff,  with  leave  to  the  defendant  to  move  to  set  it  aside,  and 
enter  a  nonsuit,  if  the  objection  were  well  founded. 

Vaughan,  Serjt.,  now  moved  accordingly  on  two  grounds. 
1st,  that  the  taking  of  such  a  composition  for  punishment  in  the 
particular  instance  was  in  derogation  of  the  policy  of  the  statute 
82  Geo.  III.  c.  57,  s.  11,  which  provides,  in  case  of  the  ill  treat- 
ment of  parish  apprentices  by  their  masters  in  certain  cases, 
that  it  shall  be  lawful  for  two  justices  "to  compel  the  church- 
warden and  overseers,  &c.  to  enter  into  a  recognizance  for  the 
effectual  prosecution  by  indictment  of  such  master,  &c.  for  such 
ill  treatment  of  any  such  apprentice,  &c. ;  and  also  to  order  the 
costs  and  expenses  of  such  prosecution  to  be  paid  and  discharged 
or  reimbursed  to  such  persons  entering  *into  such  recognizance  [  *47  ] 
as  aforesaid ;  one  moiety  thereof  out  of  the  poor  rates  of  the 
parish,  &c.  and  the  other  moiety  out  of  the  county  stock."    2ndly, 
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Beele?  On  the  more  general  ground,  that  this  security  was  not  given 
Wingfibld.  towards  satisfaction  of  the  party  injured ;  which  might  be  sanc- 
tioned by  the  practice  of  this  Court,  where  they  permit  an  injured 
prosecutor  and  a  convicted  defendant  to  talk  together  before 
sentence,  with  a  view  to  promote  compensation  to  the  party 
injured  :  but  this  security  was  given  in  order  to  save  the  parish 
and  county  purses.  In  Cole  v.  Gower,\  the  parish  officers  who 
were  authorised  by  the  stat.  6  Geo.  II.  c.  81,  to  take  security 
from  the  putative  father  of  a  bastard  child,  for  indemnifying  the 
-  parish,  having  taken  an  absolute  security  for  a  sum  certain ;  the 
Court  considered  such  absolute  security  to  be  against  the  policy 
of  the  law,  being  a  different  kind  of  security  than  what  the  law 
authorized. 


\4 


(Lord  Ellenborough,  Ch.  J.  observed,  that  the  stat.  of  Geo.  II. 
having  prescribed  to  the  parish  officers  the  kind  of  security 
they  should  take,  it  was  a  breach  of  their  trust  to  take  a  differ* 
ent  kind  of  security  than  what  the  Legislature  intended.  But 
here  the  statute  is  only  in  aid  of  their  general  duty  to  protect  the 
poor  children,  put  out  by  them  as  apprentices,  from  wrong  by 
the  persons  to  whom  they  are  bound.  But  he  asked  whether  in 
this  case  the  defendant  was  prepared  to  shew  that  the  suggestion 
of  the  Chairman  had  been  made  use  of  to  secure  any  benefit  to 
the  parish  beyond  their  indemnity  from  the  fair  expenses  of  the 
prosecution :  which  was  answered  in  the  negative.  But  it  was 
suggested,  that  there  was  no  obligation  on  the  plaintiff,  the  then 
overseer,  to  apply  the  money  when  recovered  to  the  use  of  the 
[  *48  ]  parish.  To  this,  "however,  his  Lordship  said,  that  the  plaintiff 
would  be  considered  as  a  trustee  for  the  parish.) 

Lord  Ellenborough,  Ch.  J. ; 

There  does  not  seem  to  be  any  objection  to  the  security  which 
has  been  taken,  either  as  contrary  to  the  provisions  of  the  statute, 
or  to  the  general  principle  of  law.  The  overseers  got  no  pecuni- 
ary benefit  to  themselves  or  to  the  parish  by  taking  this  security, 
beyond  the  fair  amount  of  the  expenses  [incurred  by  them  in 
bringing  the  defendant  to  justice.    It  did  not  stifle  a  public  pro* 

t  6  East,  HO. 
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secution,  or  elude  the  public  interest  in  bringing  such  an  offender  Bbilxt 
to  justice,  by  way  of  example  to  others.  The  security  in  ques-  wxnofiild. 
tion,  given  with  the  sanction  of  the  Court,  is  rather  to  be  con- 
sidered as  part  of  the  punishment  suffered  by  the  defendant  in 
expiation  of  his  offence,  in  addition  to  the  imprisonment  inflicted 
on  him.  If  we  had  seen  any  ground  for  suspecting  that  the 
authority  of  the  Court  had  been  used  as  an  instrument  of  oppres- 
sion or  extortion,  we  should  have  watched  the  case  very 
jealously ;  but  nothing  of  that  sort  appears. 

Per  Curiam  :  Rule  absolute. 


BUTTEKFIELD  v.  FORRESTERf  igoe. 

(11  East,  60—61.)  Aprilll 

One  who  is  injured  by  an  obstruction  in  a  highway  against  which  he         r  60  1 
fell,  cannot  maintain  an  action,  if  it  appear  that  he  was  riding  with 
great  violence  and  want  of  ordinary  care,  without  which  he  might  have 
seen  and  avoided  the  obstruction. 

Tms  was  an  action  on  the  case  for  obstructing  a  highway,  by 
means  of  which  obstruction  the  plaintiff,  who  was  riding  along 
the  road,  was  thrown  down  with  his  horse,  and  injured,  &c.  At 
the  trial  before  Bayley,  J.  at  Derby,  it  appeared  that  the  defen- 
dant, for  the  purpose  of  making  some  repairs  to  his  house, 
which  was  close  by  the  road  side  at  one  end  of  the  town,  had  put 
up  a  pole  across  this  part  of  the  road,  a  free  passage  being  left 
by  another  branch  or  street  in  the  same  direction.  That  the 
plaintiff  left  a  public  house  not  far  distant  from  the  place  in 
question  at  8  o'clock  in  the  evening  in  August,  when  they  were 
just  beginning  to  light  candles,  but  while  there  was  light  enough 
left  to  discern  the  obstruction  at  100  yards  distance:  and  the 
witness,  who  proved  this,  said  that  if  the  plaintiff  had  not  been 
riding  very  hard  he  might  have  observed  and  avoided  it :  the 
plaintiff  however,  who  was  riding  violently,  did  not  observe  it, 
but  rode  against  it,  and  fell  with  his  horse  and  was  much  hurt 
in  consequence  of  the  accident ;  and  there  was  no  evidence  of 

t  Cited  as  laying  down  the  correct      in  The  Bernina  (1887)  12  P.  D.  58, 
rule  of  law,  by  Lord  Eshek,  M.B.,      70.— E.  C. 

B.B. — VOL.  X.  P  F 
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Butter-     his  being  intoxicated  at  the  time.     On  this  evidence  Baylet,  J* 

r<  directed  the  jury,  that  if  a  person  riding  with  reasonable  and 

Forrester,  ordinary  care  could  have  seen  and  avoided  the  obstr jiction ;  and 

if  they  were  satisfied  that  the  plaintiff  was  riding  along  the 

street  extremely  hard,  and  without  ordinary  care,  they  should 

find  a  verdict  for  the  defendant :  which  they  accordingly  did. 

Vaughan,  Serjt.  now  objected  to  this  direction,  on  moving 
[•61]  for  a  new  trial ;  and  referred  to  Buller's  Ni.  *Pri.  26,  t  where 
the  rule  is  laid  down,  that  "  if  a  man  lay  logs  of  wood  across  a 
highway ;  though  a  person  may  with  care  ride  safely  by,  yet  if 
by  means  thereof  my  horse  stumble  and  fling  me,  I  may  bring 
an  action." 

Baylby,  J. : 

The  plaintiff  was  proved  to  be  riding  as  fast  as  his  horse 
could  go,  and  this  was  through  the  streets  of  Derby.  If  he  had 
used  ordinary  care  he  must  have  seen  the  obstruction  ;  so 
that  the  accident  appeared  to  happen  entirely  from  his  own 
fault. 

Lobd  Ellenborough,  Ch.  J. : 

A  party  is  not  to  cast  himself  upon  an  obstruction  which  has 
been  made  by  the  fault  of  another,  and  avail  himself  of  it,  if  he 
do  not  himself  use  common  and  ordinary  caution  to  be  in  the 
right.  In  cases  of  persons  riding  upon  what  is  considered  to  be 
the  wrong  side  of  the  road,  that  would  not  authorize  another 
purposely  to  ride  up  against  them.  One  person  being  in  fault 
will  not  dispense  with  another's  using  ordinary  care  for  himself* 
Two  things  must  concur  to  support  this  action,  an  obstruction  in 
the  road  by  the  fault  of  the  defendant,  and  no  want  of  ordinary 
care  to  avoid  it  on  the  part  of  the  plaintiff. 

Per  Curiam  :  Rule  refused. 

t  The  book  cites  Carth.  194  and     do  not  bear  on  the  point  here  in 
451,  in  the  margin,  which  references      question. 
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CHAMBERS  v.  DONALDSON  and  Others.  imp. 

(11  East,  66—77.)  APHi  25> 

In  trespass  quart  dausum  freyit>  the  defendant  cannot  set  up  a  jus         [  65  ] 
iertii  to  rebut  the  mere  possessory  title  of  the  plaintiff,  unless  he  acted 
under  the  authority  of  such  right.f 

To  trespass  for  breaking  and  entering  the  dwelling-house  of 
the  plaintiff  in  the  parish  of  Mary-le-bone,  &c.  the  defendants 
pleaded  that  the  said  dwelling-house  *at  the  time  when,  &c.  was  [  *50  1 
and  still  is  the  soil  and  freehold  of  E.  B.  Portman,  Esq.  and 
that  they  as  his  servants  and  by  his  command  broke  and  entered 
the  same.  The  plaintiff  replied,  admitting  the  said  dwelling- 
house  to  be  the  soil  and  freehold  of  E.  B.  Portman,  but  stating 
that  one  Wm.  Green  before  the  said  time  when,  &c.  demised  the 
said  dwelling-house  to  the  plaintiff  as  tenant  from  year  to  year, 
by  virtue  of  which  the  plaintiff  entered,  &c.  and  was  possessed 
thereof ;  and  being  so  possessed,  the  defendants,  as  the  servants 
of  Green,  and  by  his  command,  committed  the  trespass  com- 
plained of ;  and  traversed  that  they  were  the  servants  of  E.  B. 
Portman,  and  by  his  command  committed  the  said  trespass  in 
manner  and  form  as  in  the  plea  mentioned.  To  this  replication 
there  was  a  demurrer,  assigning  for  special  causes,  that  though 
the  plaintiff  has  by  his  replication  admitted  that  the  said  dwell- 
ing-house was  the  soil  and  freehold  of  E.  B.  Portman  as  alleged 
in  the  plea ;  yet  by  his  replication  he  has  stated  that  Green 
demised  the  said  dwelling-house  to  the  plaintiff  to  hold  as 
therein  mentioned,  without  shewing  any  legal  title  in  Green  so 
to  do.  And  also  for  that  the  plaintiff  by  his  replication  has 
admitted  the  said  dwelling-house  to  be  the  soil  and  freehold  of 
E.  B.  Portman,  but  has  not  deduced  any  title  from  him  to 
Green  to  enable  Green  to  make  the  supposed  demise  to  the 
plaintiff :  and  also  for  that  the  plaintiff  has  traversed  and 
endeavoured  to  put  in  issue  an  immaterial  fact,  and  no  material 
issue  can  be  taken  on  the  same.    In  support  of  these  objections, 

f  See  Bullen  &  Leake's  Pleadings,  case  here  reported  is  not  cited ;  but 
p.  417,  ed.  1868,  from  which  this  appears  to  be  the  primary  modern 
head-note  has  been  borrowed.    The     authority  for  the  proposition. — E.  C. 

f  f  2 
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Chambers  Scarlett  now  argued  that  the  fact  of  Fortman's  command 

Donaldsok.  alleged  in  the  plea  was  not  traversable,  and  cited  Trevilian  v. 
[  *67  ]  Pyne,\  where  the  distinction  was  taken  between  *replevin  and 
trespass  quare  clausum  J regit :  in  the  latter  it  was  said  that  if 
the  defendant  justify,  and  allege  freehold  in  another  by  whose 
command  he  entered,  the  plaintiff  cannot  traverse  the  command, 
because  it  would  admit  the  rest  of  the  plea  to  be  true,  namely, 
that  the  freehold  was  in  that  other,  and  not  in  the  plaintiff; 
which  would  be  sufficient  to  bar  the  action,  whether  the  defen- 
dant entered  by  his  command  or  not.  But  that  it  was  otherwise 
in  replevin,  which  was  the  case  in  judgment ;  for  there  as  none 
but  the  landlord  has  a  right  to  enter  for  the  purpose  of  distrain- 
ing, the  command  is  important.  It  is  clear  that  if  soil  and  free- 
hold in  another  were  pleaded  in  bar  and  found  for  the  defen- 
dant, it  would  be  a  good  defence  to  this  action ;  and  it  is  the 
same  thing  if  the  plaintiff,  by  traversing  the  command,  admits 
the  title  in  another,  and  thereby  shews  that  he  has  no  right  of 
action.  Trespass  being  a  possessory  action,  it  is  sufficient  for 
the  plaintiff  to  declare  in  the  first  instance  on  his  actual  pos- 
session ;  but  if  a  superior  title  in  another  be  pleaded,  he  must 
then  shew  title  to  his  possession.  If  the  plaintiff  declared  that 
the  soil  and  freehold  was  in  A.,  and  that  B.  gave  him  leave  to 
enter  and  that  C,  the  defendant,  entered  upon  him  (the  plain- 
tiff) and  turned  him  out ;  the  plaintiff  would  by  his  own  shew- 
ing appear  to  have  no  title  to  maintain  the  action  :  but  that  is 
the  same  case  with  the  facts  now  appearing  upon  the  whole 
record. 

(Bayley,  J. :  Is  not  actual  possession  sufficient  to  maintain 
the  action  against  a  wrong-doer  ? ) 

That  must  be  takes  In  its  legal  sense ;  that  the  law  presumes 
the  actual  possessor  to  be  the  rightful  one  until  the  contrary  be 
shewn  ;  but  here  the  contrary  is  shewn  ;  for  when  title  is 
admitted  in  another,  which  entitles  him  to  the  possession,  the 
[  *C8  ]       plaintiff  himself  appears  to  be  a  trespasser,   *and  therefore 

t  1  Salk.  107. 
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cannot  maintain  the  action  on  his  own  wrongful  possession.    Chambebs 

#    *    *  v* 

Donaldson. 

Holroyd,  [contra,  cited  Graham  v.  Peat.\]  C 69  ] 

Scarlett,  in  reply.    *    *    *  [  73  ] 

Lord  Ellenborough,  Ch.  J. : 

The  position  which  is  laid  down  in  Trevilian  v.  Pyne,  and 
which  has  certainly  been  the  general  opinion,  that  upon  a  plea 
to  an  action  of  trespass,  of  liberum  tenementum  in  another  by 
whose  command  the  defendant  entered,  the  command  is  not 
traversable,  comes  now  for  the  first  time  that  I  am  aware  of  to 
be  questioned  in  a  court  of  law.  That  opinion  *was  indeed  [  *74  ] 
delivered  extra -judicially,  for  the  case  in  judgment  was  in 
replevin,  and  the  Court  decided  that  the  command  there  was 
traversable,  because  the  possession  of  the  place  where  the  goods 
were  taken  was  not  the  material  point,  but  the  right  of  the  party 
to  take  the  goods ;  but  certainly  in  trespass  the  possession  of  the 
place  is  material.  Now,  however,  that  the  position  comes  to  be 
judicially  questioned,  it  is  necessary  to  examine  the  foundation 
on  which  it  rests.  And  unless  the  command  be  traversable,  it 
will  be  sufficient  for  a  mere  wrong-doer,  who  has  invaded  the 
quiet  possession  of  the  plaintiff,  to  plead  title  in  another,  and  an 
authority  from  him  ;  although  that  other  himself  did  not 
question  the  plaintiff's  possession.  Nay  the  argument  might  be 
pushed  further,  and  it  might  be  contended  that  the  same  defence 
could  be  set  up  against  a  plaintiff  who  had  been  in  possession 
for  20  years  ;  and  this  monstrous  consequence  would  ensue,  that 
the  wrong-doer  would  protect  himself  under  a  title  which  the 
party  himself  could  not  assert  in  any  possessory  action.  But 
since  it  has  been  settled  in  subsequent  cases,  as  in  Graham  v. 
Peat,%  and  Harker  v.  Birkbeck,§  that  trespass  may  be  main- 
tained by  a  person  in  possession  against  a  wrong-doer,  we  are 
called  upon  to  strip  the  wrong-doer  of  this  shield.  And  unless 
such  a  plea  can  be  gotten  rid  of  by  traversing  the  command,  this 

(f)  6  B.  B.  268  (1  East,  244),  and         J  6  B.  B.  268  (1  East,  244). 
Tide  Harker  v.  Birkbeck,  3  Burr.  1563.  §  Burr.  1563. 
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Chambbbb  absurdity  will  follow,  that  if  title  be  given  in  evidence  under  the 
Donaldson,  general  issue,  the  command  may  be  traversed  in  evidence,  as  in 
Graliam  v.  Peat ;  when,  if  the  command  be  pleaded,  with  title  in 
another,  it  is  not  to  be  traversed.  The  position,  then,  standing 
upon  no  decided  case,  but  only  laid  down  extra- judicially,  and 
having  been  contradicted  in  effect  by  subsequent  decisions  with 
[  *75  ]  which  it  is  inconsistent,  we  are  "brought  back  to  consider  what 
the  rule  was  before  on  principles  of  law  and  common  sense :  and 
if  the  defendant  plead  soil  and  freehold  in  himself,  and  the 
plaintiff  cannot  shew  in  reply  any  right  to  the  possession  against 
him  ;  that  will  be  sufficient :  but  if  he  plead  soil  and  freehold  in 
another,  he  must  also  shew  that  he  had  the  authority  of  that 
other,  and  therefore  such  authority  is  traversable. 

Grose,  J. : 

It  has  always  puzzled  me  to  discover  any  reason  why  the 
command  might  not  be  traversed  as  well  as  the  soil  and  freehold 
of  another  in  a  plea  of  this  description  ;  for  both  constitute  one 
defence :  and  also  why  it  should  not  be  traversed  as  well  upon  a 
special  plea  as  denied  under  the  general  issue.  There  is  no 
other  case  where  the  same  defence  may  be  made  on  the  general 
issue  and  on  special  plea,  that  the  same  answer  cannot  be  given 
to  both.  The  good  sense  of  the  thing  clearly  is  that  the 
command  should  be  traversable  in  the  one  case  as  well  as  it  may 
be  disproved  in  the  other.  I  could  never  reconcile  the  opinion  in 
Salkeld,  and  the  practice,  which  has  certainly  prevailed  in  confor- 
mity to  that,  with  the  rule  and  practice  of  law  in  cases  where  the 
same  defence  was  set  up  under  the  general  issue :  and  I  am  glad 
that  the  question  has  at  last  been  judicially  raised,  that  it 
may  be  decided  according  to  principles  of  law  and  sense. 

Le  Blanc,  J. : 

The  Court  are  called  upon  to  determine  between  two  con- 
tradictory rules,  both  of  which  are  said  to  be  rules  of  law ;  one 
of  them  is,  that  on  a  plea  of  liberum  tenementum  in  another,  and 
[  *76  ]  that  the  defendant  entered  by  his  command,  that  "command  is 
not  traversable:  the  other  is,  that  possession  is  sufficient  to 
maintain  trespass  quare  clausum  /regit  against  a  wrong-doer. 
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Both  these  rules  cannot  stand :  for  if  the  latter  be  true,  the  Chahbeb* 
plaintiff  must  be  permitted  to  shew  how  the  defendant  is  a  donaldsov. 
wrong-doer,  by  shewing  that  notwithstanding  another  may  have 
a  better  title  than  the  plaintiff,  yet  that  the  defendant  had  no 
authority  from  that  other  to  make  the  entry  complained  of.  If 
it  could  have  been  shewn  to  be  a  good  plea  in  trespass,  that  the 
freehold  was  in  a  third  person,  without  going  on  to  state  that 
the  defendant  entered  by  the  command  of  that  person,  there 
would  have  been  weight  in  the  argument :  but  both  those  facts 
are  always  stated  in  the  plea,  and  are  considered  to  be  necessary 
to  constitute  the  justification ;  and  it  would  be  absurd  indeed 
that  several  facts  should  be  stated  in  the  plea  as  necessary  to 
constitute  the  entire  defence,  if  the  plaintiff  could  not  traverse 
any  of  those  facts  which  he  pleaded.  To  shew  the  monstrous 
consequence  of  such  a  doctrine,  consider  what  must  be  the 
situation  of  persons  who  have  been  long  in  undisturbed  posses- 
sion of  their  houses  held  under  sub-lessees  and  others,  through 
various  mesne  assignments,  with  all  which  they  may  be  unac- 
quainted :  if  such  possessions,  especially  in  this  metropolis,  where 
the  ground  landlords,  whose  property  is  of  great  extent,  are 
generally  well  known,  were  trespassed  upon  by  wrong-doers, 
who  could  protect  themselves  by  pleading  soil  and  freehold  in 
the  ground  landlord,  and  that  they  entered  by  his  command  ;  if 
the  fact  of  such  command  could  not  be  traversed,  and  the 
possessors  were  obliged  to  derive  title  from  the  ground  landlord, 
all  these  persons  would  be  precluded  from  standing  upon  their 
possession  against  mere  wrong-doers. 

Bayley,  J.  :  [  77  ] 

The  question  is,  whether  a  mere  wrong-doer,  when  sued  for  a 
trespass  upon  the  possession  of  another,  has  a  right  by  this 
mode  of  pleading  to  call  upon  him  to  set  out  his  title.  If  the 
command  of  the  person  in  whom  soil  and  freehold  is  pleaded 
may  be  traversed,  then  no  other  than  the  person  who  has  the 
title  to  the  freehold  can  compel  the  party  in  possession  to  shew 
his  own  title  to  that  possession  :  but  if  the  command  be  not 
traversable,  then  every  wrong-doer  may  call  on  the  party  in 
possession  to  make  that  disclosure.     Trespass  is  now  understood 
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Obahbbbs    to  be  a  possessory  action ;  but  it  mast  cease  to  be  so,  if  every 

Dokaldbok.   wrong-doer  could  in  this  manner  oblige  the  party  in  possession 

to  set  out  his  title. 

Judgment  for  the  plaintiff. 


1809.       ESDAILE  and  Others  v.  SOWERBY  and  MELLERf 

May  2'  (11  East,  114—117.) 

[  114  ]  Though  the  indorsers  of  a  bill  of  exchange  had  full  knowledge  of  the 

bankruptcy  of  the  drawer  and  of  the  insolvency  of  the  acceptor,  before 
and  at  the  time  when  the  bill  became  due ;  and,  within  a  day  after  notice 
might  (but  for  a  mistake  of  the  holders)  in  due  course  have  reached  them 
from  the  holders,  communicated  such  their  knowledge  to  the  bankers  in 
Liverpool,  with  whom  they  had  before  discounted  the  bill,  and  who  had 
transmitted  it  to  the  holders  in  London ;  yet  that  did  not  dispense  with 
such  holders'  giving  notice  of  the  dishonour  in  due  time  to  the  indorsers. 

Assumpsit  by  the  plaintiffs,  as  indorsees,  against  the  defen- 
dants, as  indorsers  of  a  bill  of  exchange  dated  the  18th  of 
November,  1807,  drawn  at  three  months'  date  by  Cheetham 
upon  Hill  for  200 Z.,  payable  to  the  defendants'  order,  and  by 
them  indorsed  to  the  plaintiffs,  and  accepted  by  Hill,  payable  at 
the  banking-house  of  Were,  Bruce  &  Co.  in  London.  Plea,  the 
general  issue.  At  the  trial  at  Guildhall  the  jury  found  a  verdict 
for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  this  case. 
Cheetham,  the  drawer,  being  resident  at  Manchester,  drew  the 
bill  in  question  upon  Hill  the  acceptor,  who  was  his  clerk  or 
agent  resident  in  London  for  the  purpose  of  selling  goods  for 
him,  but  carried  on  no  business  on  his  own  account,  nor  had  he 
any  property  of  his  own.  The  defendants  got  the  bill  discounted 
by  Moss,  Dale  &  Sogers,  bankers  in  Liverpool,  who  remitted 
it  to  the  plaintiffs  their  town  bankers,  who  gave  them  credit  for 
it  in  account.  The  bill  was  regularly  presented  for  payment  at 
the  house  of  Were,  Bruce  &  Co.  on  Saturday  the  20th  of 
[  *115  ]  February  when  it  became  due,  but  was  dishonoured.  *When 
Cheetham  gave  the  bill  to  the  defendants  he  owed  them  above 
2002.    Hill  had  effects  of  Cheetham  in  his  hands  at  that  time 

t  Cited  by  Bbett,  J.  A.  in  Turner      And  embodied  in  B.  of  E.  Act,  1882. 
y.  Samson  (1876)  2  Q.  B.  D.  23,  25,      See  a.  48,  8.  50  (2)  (a).— B.  G. 
46  L.  J.  Q.  B.  167,  35  L.  T.  537. 
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and  afterwards,  bat  not  when  the  bill  became  due.  Cheetham  Bsdailb 
stopped  payment  on  the  24th  of  January;  became  bankrupt  sowbbbt. 
before  the  bill  was  due ;  and  was  in  the  Gazette  as  a  bankrupt 
on  the  26th  of  February.  He  acquainted  the  defendants  with  his 
situation  at  the  time  of  his  stopping  payment,  and  told  them 
that  any  paper  which  became  due  after  that  time  would  not  be 
paid.  They  also  knew  that  Hill  had  no  funds  when  the  bill  in 
question  was  running  but  what  Cheetham  furnished  him  with. 
Cheetham  on  the  14th  of  January  gave  them  some  other  paper 
to  cover  outstanding  bills,  and  told  them  at  the  same  time  that 
the  bill  in  question  would  not  be  paid.  The  other  paper  which 
was  then  delivered  to  the  defendants  turned  out  wholly  unpro- 
ductive: The  plaintiffs  sent  back  the  bill  in  question  from 
London  by  the  post  on  Monday  the  22nd  of  February,  but  by 
mistake  sent  it  to  the  bank  at  Birmingham  instead  of  to  Moss, 
Dale  &  Eogers  at  Liverpool.  The  bill  was  returned  by  the 
Birmingham  bank  to  the  plaintiffs  in  London  on  the  25th,  when 
they  remitted  it  by  the  same  post  to  Moss,  Dale  &  Rogers  at 
Liverpool,  where  it  was  received  by  them  upon  the  27th,  and 
immediately  sent  to  the  defendants,  who  refused  payment.  The 
defendant  Heller  called  on  Moss,  Dale  &  Rogers  on  the 
morning  of  the  25th  of  February,  and  asked  if  the  bill  were 
returned;  and  on  being  told  that  it  was  not,  Meller  said, 
"Gentlemen,  I  think  it  necessary  to  give  you  notice  that  I 
shall  hold  the  parties  responsible  for  this  bill  wherever  the 
neglect  lies."  Moss  said,  "You  know  the  drawer  and  acceptor 
are  insolvent,  and  therefore  I  beg  you  will  take  such  steps  as  if 
the  bill  had  been  returned  regularly."  *And  upon  Moss  asking  [  *iit>  ] 
if  it  were  possible  the  bill  could  have  been  paid,  and  expressing 
his  surprise  that  it  had  not  been  returned,  Meller  answered,  "  It 
is  impossible  the  bill  can  be  paid,  as  both  the  drawer  and 
acceptor  are  insolvent,  and  bills  of  the  same  parties  have  been 
dishonoured,  and  therefore  it  is  impossible  the  bill  can  be  paid." 
If  the  bill  had  been  sent  back  to  Moss,  Dale  &  Rogers  on 
Monday  the  22nd  of  February,  it  would  have  reached  them  on 
Wednesday  morning  the  24th,  twenty-four  hours  earlier  than 
Meller  made  the  above  application.  Moss,  Dale  &  Rogers  held 
the  plaintiffs  to  be  responsible  for  the  bill  to  them ;  the  neglect, 
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Bsdaile     if  any,  being  in  the  plaintiffs,  and  not  in  the  house  of  Moss  & 

Sowerby.    Co.    The  question  for  the  opinion  of  the  Court  was,  whether 

under  the  above  circumstances  the  plaintiffs  were  entitled  to 

recover.    If  so,  the  verdict  was  to  stand  ;  if  not,  then  a  nonsuit 

was  to  be  entered. 

Lawes,  for  the  plaintiffs,  said  that  the  question  meant  to  be 
agitated  was  whether  knowledge  in  the  defendants  of  the  in- 
solvency of  the  drawer  and  acceptor  of  the  bill,  and  that  it  must 
have  been  dishonoured  at  the  time  when  it  became  due,  were 
equivalent  to  actual  notice  given  to  them  of  such  dishonour  by 
the  holders  of  the  bill :  but  there  were  several  cases  t  upon  the 
subject  in  which  the  want  of  notice  was  held  fatal ;  though  this, 
he  said,  went  further  than  any  of  them;  for  not  only  no 
prejudice  had  arisen  to  the  defendants  from  want  of  the  usual 
[  *117  ]  notice ;  Cheetham  the  drawer  having  given  them  *notice  of  his 
insolvency  before  the  bill  was  due,  and  the  acceptor  being  known 
to  them  to  be  a  mere  man  of  straw ;  but  the  defendants  had 
declared  their  knowledge  of  all  these  facts  to  the  plaintiffs' 
agents  at  Liverpool  on  the  day  after  the  very  earliest  intelligence 
of  the  actual  dishonour  of  the  bill  could  have  reached  them  by  a 
regular  notice,  which  was  only  delayed  by  accident :  and  this 
communication  he  contended  was  a  dispensation  of  any  other 
notice. 

Park,  contra,  was  stopped  by  the  Court. 

Lord  Ellbnborough,  Ch.  J. : 

It  is  too  late  now  to  contend  that  the  insolvency  of  the  drawer 
or  acceptor  dispenses  with  the  necessity  of  a  demand  of  payment, 
or  of  notice  of  the  dishonour.  And  as  to  knowledge  of  the  dis- 
honour by  the  person  to  be  charged  on  the  bill  being  equivalent 
to  due  notice  of  it  given  to  him  by  the  holder,  the  case  of 
Nicholson  v.  Gouthit  is  so  decisive  an  authority  against  that 
doctrine,  that  we  cannot  enter  again  into  the  discussion  of  it. 


t  Vide  Staples  v.  Okines,  1  Esp.  N.  v.  Cotton,  3  Bos.  &  P.  239.    And 

P.  Cas.  333.     Nicholson  v.  Gouthit,  3  Russel  v.  LangsUiffe,  Dougl.  515,  and 

E.  R.  527  (2  H.  Blac.  610),  Whtoftdd  Warrington  v.  Furhor,  8  East,  245. 
v.  Savage,  2  Bos.  &  P.  277,  and  Clegg 
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Lb  Blanc,  J. :  Esdailk 

Lord  Chief  Justice  Eyre  was  much  disposed  in  that  case  to     Sowbbbt. 
have  dispensed  with  the  notice,  but  found  himself  precluded  by 
the  authorities. 

Bayley,  J. : 

It  was  said  in  Tindal  v.  Brvwn\  that  notice  means  something 
more  than  knowledge ;  because  it  was  competent  to  the  holder  to 
give  credit  to  the  maker,  &c. 

Per  Curiam  :  Postea  to  the  defendants. 


HALL  v.   ODBER.  lso* 

(11  East,  118—127.)  May  2' 

The  effect  of  a  foreign  judgment  in  this  country  is  not  to  merge  the         r  ng  -i 
original  cause  of  action.    The  foreign  judgment  is  evidence  of  the  debt ; 
but  it  is  open  to  the  parties  to  enquire  into  the  regularity  of  the  judg- 
ment 4 

The  plaintiff  declared  in  Hilary  Term,  1808,  upon  a  judgment 
obtained  by  him  against  the  defendant,  in  the  Court  of  King's 
Bench  at  Quebec  in  Lower  Canada,  in  February,  1807,  for 
8,096/.  15s.  8|d.  with  interest  at  51.  per  cent,  from  the  31st  of 
October,  1805.  There  were  also  counts  for  goods  sold  and 
delivered,  for  interest,  for  money  lent,  paid,  had  and  received, 
and  on  an  account  stated.  The  defendant  pleaded  the  general 
issue;  and  at  the  trial  before  Lord  Ellenborough,  Ch.  J.  at 
Guildhall  after  last  Trinity  Term  a  verdict  was  found  for  the 
plaintiff  for  9,193/.  12a.  8£d.,  subject  to  the  opinion  of  the  Court 
on  the  following  case. 

The  plaintiff,  a  merchant  in  London,  and  the  defendant  a 
merchant  in  Canada,  had  had  various  dealings  together,  and 
about  the  middle  of  1806  the  plaintiff  brought  an  action  against 
the  defendant  in  the  Court  of  King's  Bench  at  Quebec  for 

t  1  R.  R.  171  (1  T.  R.  169).  (1851)  16  Q.  B.  177,  20  L.  J.  Q.  B. 

X  Of  the  more  recent  cases  confirm-  284;    Schilsby  y.    Westenhoh  (1870) 

ing  this  view,  it  may  be  sufficient  L.  R.  6  Q.  B.  155,  40  L.  J.  Q.  B.  73, 

to  cite  Bank  of  Australasia  y.  Nial  24  L.  T.  93.— R.  C. 
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Hall       8,0962. 15*.  8  Ji.,  to  which  the  defendant  pleaded  the  general  issue ; 

m 

Odbjeb.  and  a  cross  cause,  called  in  that  Court  an  incidental  cause,  was 
instituted  there  by  the  defendant  for  money  alleged  to  be  due 
to  him.  The  following  judgment  was  proved  in  evidence  on  the 
part  of  the  plaintiff,  entitled,  "Province  of  Lower  Canada, 
district  of  Quebec.  Bang's  Bench,  Superior  Term,  Friday,  20th 
February,  1807,  C.  C.  Hall,  plaintiff  v.  T.  T.  Odber  defendant,  and 
vice  versd.  The  Court  having  duly  examined  and  considered  the 
pleading,  proofs,  &c.  as  well  in  the  cause  in  chief,  as  in  the  inci- 
dental cause,  &c. ;  it  is  considered  and  adjudged  that  the  said 

[  *119  ]  C.  C.  Hall  do  recover  from  the  said  T.  T.  Odber  8,096/.  *15s.  8±d. 
sterling,  with  interest  thereon  at  five  per  cent,  from  the 
81st  of  October,  1805,  until  perfect  payment  and  costs  to  be 
♦  taxed  :  but  execution  is  hereby  stayed  until  the  further  order  of 

the  Court.  And  the  Court  declares  that  this  judgment  so  pro- 
nounced for  the  plaintiff  in  this  cause  in  chief  shall  be  hereafter 
defeasanced  and  reduced  by  a  deduction  of  such  sum  as  the  said 
Court  shall  adjudge  to  the  said  incidental  plaintiff  upon  the  final 
hearing  of  the  said  incidental  cause ;  reserving  to  the  said  C.  C. 
Hall  such  recourse  for  the  residue  of  his  demand  as  he  may 
legally  have,  &c.  And  it  is  further  considered  by  this  Court, 
that  it  be  permitted  to  the  said  incidental  plaintiff  to  sue  out 
with  all  due  diligence  a  commission  for  the  examination  of  the 
incidental  defendant,  and  such  necessary  witnesses  on  the  part  of 
the  said  incidental  plaintiff  as  may  be  resident  in  Great  Britain, 
or  elsewhere  without  this  Province,  upon  interrogatories  and 
cross  interrogatories  to  be  duly  filed,  &c.  And  in  order  that  the 
said  incidental  plaintiff  may  have  a  reasonable  time  allowed  him 
to  prove  his  demand,  the  Court  doth  grant  six  calendar  months 
from  the  date  of  this  judgment  for  the  return  of  such  com- 
mission. And  the  Court  doth  reserve  its  judgment,  and  all 
further  directions  upon  the  exceptions  or  demurrer  filed  by  the 
incidental  defendant  in  the  said  incidental  cause,  until  the  final 
hearing  of  such  cause."  The  defendant  having  arrived  in 
England,  the  plaintiff  on  the  3rd  of  July,  1807,  sued  out  a 
bailable  writ  against  him  for  5,0002. ;  upon  which  the  defendant 
was  arrested  on  the  8th  of  July,  1807,  and  committed  to  the 
King's  Bench  prison  on  the  24th  of  the  same  month,  being  within 
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the  six  calendar  months  from  the  day  of  the  before-mentioned  Hall 
judgment  at  Quebec  ;  no  notice  of  any  commission  or  proceeding  odbxb. 
•in  the  incidental  cause  having  then  or  since  been  given  by  [*i2u] 
either  party.  The  plaintiff  also  gave  in  evidence  an  account 
current  between  him  and  the  defendant,  signed  by  the  defendant, 
commencing  with  a  balance  to  the  defendant's  debt  as  due  to  the 
plaintiff  on  a  former  account  up  to  the  1st  of  January,  1805,  of 
14,664Z.  16a.  2d. ;  and  after  various  items  on  each  side  of  such 
account,  concluding  with  a  balance  due  to  the  plaintiff  on  the 
81st  of  October  in  the  same  year  of  8,0962. 15*.  8$d.  And  no 
other  evidence  was  given  at  the  trial.  The  question  for  the 
opinion  of  the  Court  was,  whether  the  plaintiff  were  entitled  to 
recover  either  on  the  before-mentioned  judgment,  or  on  the  other 
evidence,  notwithstanding  such  judgment  had  been  adduced  in 
proof.  If  he  were,  the  verdict  was  to  stand:  if  otherwise,  a 
nonsuit  was  to  be  entered. 

[After  argument :] 

Lord  Ellenborough,  Gh.  J. :  [ 128  ] 

There  are  two  counts  in  the  declaration;  the  one  upon  a 
foreign  judgment,  which  is  said  to  be  suspended ;  the  other  upon 
an  account  stated.  The  judgment  is  for  a  sum  certain  found  to 
be  due  from  the  defendant  to  the  plaintiff,  with  interest  thereon 
from  a  certain  day  past ;  but  with  a  stay  of  execution  till  the 
further  order  of  the  Court :  and  this  at  first  struck  me  as  an 
incomplete  judgment,  on  which  no  action  could  be  maintained 
*here.  But  we  have  been  pressed  with  the  course  of  proceedings  E  *12*  3 
in  our  own  courts,  where  upon  judgment  recovered  and  a  stay 
of  execution  upon  the  allowance  of  a  writ  of  error,  an  action 
lies  nevertheless  upon  such  judgment  in  the  mean  time;  and 
applications  are  continually  made  to  the  equitable  jurisdiction  of 
the  Court  to  stay  proceedings  in  such  actions  pending  the  writ 
of  error,  t  No  application  of  that  sort  was  attempted  to  be 
made  in  the  present  instance,  in  analogy  to  such  practice  of 
the  Co^rt  in  common  cases.  Can  we  then  say  that,  taking 
this  to  be  a  final  judgment,  the  plaintiff  is  not  entitled  to  his 

t  Vide  1  Tidd,  ch.  20.     [W.  Tidd,  Practice  of  the  Courts  of  King's  Bench 
and  Common  Pleas.] 
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Hall       action  on  the  judgment,  notwithstanding  a  stay  of  execution  ? 

Odbkb.  ^u*  8UPP<>sing  this  not  to  be  considered  as  a  final  judgment,  it 
would  not  stay  the  plaintiff's  action  on  the  simple  contract  upon 
the  account  stated,  and  still  the  plaintiff  would  be  entitled  to 
recover  upon  the  evidence  on  the  account  stated.  In  either  view, 
strictly  speaking,  judgments  in  foreign  courts  are  not  to  be  con- 
sidered upon  the  same  footing  as  judgments  in  our  own  courts 
of  record  ;  they  are  but  evidence  of  the  debt ;  they  do  not  bar 
or  stay  an  action  on  simple  contract ;  but  assumpsit  lies  on  them, 
and  it  is  open  to  the  parties  to  enter  into  the  question  of  their 
regularity ;  as  in  the  instance  mentioned.  If  then  the  plaintiff's 
demand  did  not  pass  in  rem  judicatam,  so  as  to  become  matter 
of  record,  and  no  objection  can  be  made  on  that  ground  to  the 
form  of  this  action  of  assumpsit,  the  judgment  was  clearly 
evidence  of  his  demand.  And  on  the  other  ground,  assumpsit 
lies  to  recover  a  liquidated  balance.  But  then  it  is  objected 
that  there  was  a  stay  of  execution  for  six  months,  and  that  the 
plaintiff  could  not  sue  for  his  demand  before :  but  that  time  was 

[  *125  ]  g°ne  by  long  before  the  *filing  of  his  declaration  in  this  action  ; 
and  if  we  were  to  advert  to  the  purpose  for  which  the  stay  of 
execution  was  granted,  it  appears  that  the  time  had  elapsed 
without  any  step  taken  by  the  defendant  to  sustain  his  counter 
demand  :  and  if  there  had  been  any  equitable  ground  for  staying 
proceedings  in  this  action,  he  ought  to  have  applied  to  this 
Court.  Therefore  neither  on  legal,  nor  on  equitable  grounds  is- 
there  any  objection  to  this  action,  either  on  the  ground  of  the 
foreign  judgment  or  on  the  account  stated. 

Grose,  J. : 

It  is  stated  that  the  plaintiff  gave  in  evidence  an  account 
current  between  him  and  the  defendant,  signed  by  the  defendant, 
in  which  he  acknowledged  the  balance  due  to  the  plaintiff  which 
he  has  recovered:  that  is  decisive  to  shew  an  account  stated 
between  them,  and  a  certain  sum  due  to  the  plaintiff:  and  there 
is  nothing  to  shake  this  evidence ;  for  a  foreign  judgment  is 
only  evidence  of  the  debt  due;  and  taking  that  judgment  in 
every  possible  way,  no  objection  can  be  raised  upon  it  to  the 
plaintiff's  recovery  in  this  action. 
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Le  Blanc,  J. :  Hall 


r. 


It  was  long  ago  determined  that  a  judgment  in  a  foreign  odbek. 
court  has  only  the  force  of  a  simple  contract  between  the  parties : 
it  is  evidence  of  the  debt.  This  judgment  therefore  only  went 
to  shew  what  demand  the  plaintiff  had  against  the  defendant, 
and  it  ascertains  the  amount :  but  then  it  goes  on  to  stay  execu- 
tion for  a  certain  time,  in  order  to  enable  the  defendant  to 
establish  a  cross  demand  if  he  had  any :  and  that  distinguishes 
this  from  the  former  case  of  Sadler  v.  Robins ;  t  for  there  the 
defendant's  costs  were  first  to  be  taxed,  and  deducted  from  the 
sum  which  had  been  found  due  to  the  plaintiff  upon  *his  [  M26  ] 
original  demand:  something  therefore  was  clearly  due  to  the 
defendant ;  and  that  was  first  to  be  ascertained  before  the 
plaintiff  was  entitled  to  the  fruits  of  his  judgment ;  and  till  that 
was  done  his  demand  was  not  ascertained.  But  here  the  sum 
due  to  the  plaintiff  is  ascertained  by  the  judgment,  and  that  is 
evidence  of  the  debt  due  to  him :  and  then  assumpsit  may  well 
be  brought  to  recover  it,  as  it  is  clear  that  a  foreign  judgment  is 
no  merger  of  a  simple  contract  debt.  But  this,  it  may  be  said, 
is  evidence  of  the  debt,  with  a  stay  of  execution  for  a  certain 
time.  If  however  the  defendant  had  had  any  real  cross  demand 
to  establish  which  the  bringing  of  this  action  prevented  him 
from  doing,  he  should  have  applied  to  this  Court  to  stay  the 
proceedings  upon  the  ground  that  the  Court  abroad  had  reserved 
to  him  a  certain  time  for  that  purpose ;  and  if  he  had  shewn 
any  merits,  the  Court  would  have  staid  the  proceedings  in  order  to 
give  him  the  fair  benefit  of  that  reservation :  but  no  ground  of 
that  sort  was  laid  before  the  Court ;  and  therefore  no  answer 
has  been  given  to  the  plaintiff's  demand. 

Baylbt,  J. : 

The  plaintiff  proved  a  settled  account  here  between  him  and 
the  defendant,  by  which  the  latter  acknowledged  to  be  indebted 
to  him  so  much  on  the  balance.  He  also  proved  a  judgment 
recovered  in  a  foreign  Court  for  this  sum  against  the  defen- 
dant :  that  was  a  confirmation  of  the  account  settled.  But  it 
appeared  that  the  defendant  in  that  suit  had  made  a  counter 

t  1  Camp.  N.  P.  253. 
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Hall  demand;  and  the  Court  there  suspended  the  execution  of  the 
Odbeb.  judgment  given  for  the  plaintiff  for  a  certain  time  to  give  the 
defendant  an  opportunity  of  establishing,  if  he  could,  his  cross 
demand.  But  this  being  only  a  foreign  judgment  did  not 
[  *127  ]  extinguish  or  merge  the  plaintiff's  simple  contract  *debt,  which 
can  only  be  done  by  converting  it  into  a  debt  of  a  higher 
nature :  it  is  only  evidence  of  the  debt ;  and  no  answer  has 
been  given  to  it  on  the  part  of  the  defendant. 

Postea  to  Hie  plaintiff. 


1809  THE  KING  ^   THE  INHABITANTS  of  KEA. 

Mat/  3. 
—  (11  East,  132—134.) 

[  132  ]  A  woman  cannot  give  evidence  of  the  non-access  of  her  husband  to 

bastardize  her  issue,  though  he  be  dead  at  the  time  of  her  examination 
as  a  witness ;  and  therefore  an  order  of  Sessions,  stated  by  that  Court  to 
be  founded  in  part  upon  credence  given  to  her  testimony  of  that  fact, 
was  quashed,  f 

Upon  an  appeal  to  the  Sessions  from  an  order  of  two  justices, 
removing  Thomas  Pope,  son  of  Mary  Davey,  now  the  wife  of 
James  Davey,  by  her  former  husband  M.  Pope,  deceased,  aged 
7  years  and  6  months,  from  the  parish  of  Eea  to  St.  Eval, 
both  in  the  county  of  Cornwall ;  it  appeared  that  Martin  Pope 
married  Mary  Davey  in  1798,  who  during  such  their  marriage 
was  delivered  of  the  pauper  in  the  parish  of  Eenwyn  in  the 
said  county.  That  Martin  Pope  was,  at  the  time  of  the  birth 
of  the  pauper,  and  up  to  the  time  of  his  own  death,  in  1806, 
legally  settled  in  St.  Eval.  That  the  pauper,  being  of  the  age  of 
7  years  and  upwards,  had  not  gained  any  settlement  in  his  own 
right.  That  on  the  6th  of  January,  1800,  a  marriage  in  fact 
took  place  between  Mary  Davey  (by  her  maiden  name  of 
Hitchens)  and  James  Davey,  and  at  the  time  of  the  conception 
of  the  pauper,  they  were  living  together  in  Kenwyn  as  man  and 

t  Compare  In  re  Rideoufs  trusts  Burnaby  v.  Baillie  (1889)  42  Ch.  D. 

(1869-70)  L.  R.  10  Eq.  41 ;  Re  Tear-  282,  58  L.  J.  Ch.  842,  61  L.  T.  634. 

wood's  trusts  (1877),  5  Ch.  D.  545,  46  And  the  principle  is  acknowledged, 

L.  J.  Ch.  478.  But  see,  as  confirming  and  not  controverted,  by  the  judg- 

the  principle  of  R.  v.  Kea,  Guardians  ments  of  the  Committee  of  Privileges 

of  Nottingham  v.  Tomhinson  (1879)  4  in  the  Aylesford  Peerage  case  (1885) 

C.  P.  D.  343,  48  L.  J.  M.  C.  171 :  11  App.  Cas.  1.— R.  C. 
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wife ;  and  that  Mary  Davey  was  remarried  to  James  Davey  in    the  Kino 
the  beginning  of  the  present  year.    And  after  other  witnesses  Thb  i£HAbi- 
had  been  examined  for  the  purpose  of  proving  that  Martin  Pope     tants  op 

XV.KA. 

had  not  had  access  to  Mary  Davey  at  the  time  of  the  conception 
of  the  pauper,  nor  for  many  months  before;  and  after  Mary 
Davey  (objection  having  been  first  made  to  her  competence  to 
prove  this  fact,  and  over-ruled,)  was  examined,  and  it  appeared 
from  her  evidence  that  Martin  Pope  had  not  access  to  her  dur- 
ing the  period  aforesaid ;  the  sessions,  as  well  on  the  testimony 
of  the  said  other  witnesses  as  to  the  non-access  of  Martin  Pope, 
as  on  the  evidence  so  given  by  Mary  Davey  as  *aforesaid,  and  [  *133  ] 
not  exclusively  on  either,  reversed  the  order  of  removal,  sub- 
ject to  the  opinion  of  this  Court  on  the  question,  Whether  the 
evidence  of  Mary  Davey,  in  proof  of  such  non-access  of  the  said 
Martin  Pope,  her  late  husband,  ought  to  have  been  received  ? 

Lord  Ellenborough,  Gh.  J.,  when  this  case  was  called  on, 
said  that  to  hold  this  evidence  receivable  would  be  in  direct 
contradiction  to  The  King  v.  Reading,  t  and  other  cases ;  J  which 
were  not  meant  to  be  over-ruled  in  The  King  v.  Luffe :  §  the 
Court  in  that  case  intending  that  the  wife  had  been  examined 
only  to  those  facts  which  she  might  legally  prove,  and  not  to 
the  non-access  of  the  husband;  the  principle  of  public  policy 
precluding  her  from  being  a  witness  to  that  fact.  And  the  rest 
of  the  Court  signifying  their  concurrence  in  this  opinion  ; 

Burrongh  and  Casberd,  who  were  to  have  supported  the 
order  of  Sessions,  said  that  this  case  was  distinguishable  from 
others,  because  the  husband  was  dead  at  the  time  when  the  wife 
was  examined ;  and  therefore  if  the  rule  had  stood  merely  on 
the  ground  that  the  giving  of  such  testimony  was  calculated  to 
promote  dissention  between  husband  and  wife,  it  would  have 
ceased  to  apply  in  this  instance,  where  one  of  the  parties  was 
dead:  but  if  the  Court  considered  that  the  rule  stood  on  the 
broad  ground  of  general  public  policy,  affecting  the  children  born 
during  the  marriage  as  well  as  the  parties  themselves,  they 
could  not  pretend  to  argue  in  support  of  the  order. 

f  Gas.  temp.  Hard.  79.  King  v.  Luffe. 

t  These  aze  all  collected  in  The         §  9  B.  B.  406  (8  East,  193). 

B.B. — VOL.  X.  GO 
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The  Kino        The  Court  unanimously  assented  to  this.    And  Lb  Blanc,  J. 
The  Inhabi-  added,  that  they  were  bound  on  the  statement  of  this  case  to 
TAKea  °P     not*ce  *^e  objection  taken  to  the  competency  of  the  wife  to  prove 
r  134  1       *^e  *ac*  °'  non"access  >  f°r  *^e  Sessions,  after  hearing  her  evi- 
dence to  that  point,  had  declared  that  they  found  the  fact  as  well 
on  her  evidence  as  on  the  testimony  of  the  other  witnesses,  and 
not  exclusively  on  either.    And  this  ought  to  be  noticed  as  an 
ingredient  in  the  decision  of  the  Court. 

The  Attorney-General  and  Dampier  were  to  have  argued 

against  the  order. 

Order  of  Sessions  quashed. 


1809.  BOTDELL  v.  DKUMMOND. 

M*y  25«  (11  East,  142—160.) 

[  142  1  If  it  appear  to  have  been  the  understanding  of  the  parties  to  a  contract 

at  the  time  that  it  was  not  to  be  completed  within  a  year,  though  it 
might  and  was  in  fact  in  part  performed  within  that  time,  it  is  within 
the  4th  clause  of  the  Statute  of  FraudB,  29  Car.  II.  c.  3. ;  and  if  not  in 
writing,  signed  by  the  party  to  be  charged,  &c.  it  cannot  be  enforced 
against  him.  And  his  signature  in  a  book  intituled  "  Shakespeare 
subscribers,  their  signatures,"  not  referring  to  a  printed  prospectus  which 
contained  the  terms  of  the  contract,  and  which  was  delivered  at  the  time 
to  the  subscribers  to  the  Boydell  Shakespeare,  cannot  be  connected  to- 
gether, so  as  to  take  the  case  out  of  the  statute,  as  such  connexion  could 
only  be  established  by  parol  evidence,  t 

The  declaration  stated  that  the  plaintiff  and  his  deceased 
partner  (the  late  Mr.  Alderman  Boydell)  had  proposed  to  publish 
by  subscription  a  series  of  large  prints  from  some  of  the  scenes 
in  Shakespeare's  plays,  after  pictures  to  be  painted  for  that  pur- 
pose, under  certain  conditions,  viz.  72  scenes  were  to  be  painted, 
at  the  rate  of  two  to  each  play,  and  the  whole  were  to  be  pub- 
lished in  numbers,  each  containing  4  large  prints,  at  the  price 
of  3  guineas  a  number,  2  of  which  were  to  be  paid  at  the  time  of 
subscribing,  and  the  remaining  guinea  on  the  delivery  of  each 

+  But  qucere  whether  there  was  257,  24  L.  J.  Ch.  46,  Long  v.  Millar 

not  as  much  to  constitute  a  signed  (C.  A.  1878)  4  C.  P.  D.  450,  48  L.  J. 

contract  as  would  have  brought  the  C.  P.  596,  41  L.  T.  306,  or  Shardlow 

case  within  the  principles  of  Ridgway  v.  Cotterdl  (C.  A.  1881)  20  Gh.  D.  90, 

v.  WharUm  (1857)  6  H.  L.  C.  238,  51  L.  J.  Ch.  353,  45  L.  T.  572 B.  0. 
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successive  number ;  and  on  the  delivery  of  each  number  2  guineas  Botdmx 
were  to  be  advanced  by  the  subscribers  towards  the  succeeding  dbumhond. 
number ;  and  that  one  number  at  least  should  be  annually  pub- 
lished after  the  delivery  of  the  first.  And  then  the  declaration 
stated  that  on  the  7th  of  April,  1790,  the  defendant  became  *a  [  *"3  ] 
subscriber  for  one  set  of  prints,  and  paid  his  2  guineas;  and 
that  in  consideration  that  the  plaintiff  and  his  late  partner  had 
promised  to  perform  the  conditions  on  their  part  as  such  pub- 
lishers, the  defendant  promised  to  perform  the  conditions  on 
his  part  as  such  subscriber :  and  then  it  alleged  that  although 
the  publishers  had  performed  and  were  ready  to  perform  the 
conditions  and  promises  on  their  part  in  all  respects,  and 
although  one  set  of  the  prints  had  been  long  since  published  and 
ready  for  delivery  to  the  defendant,  according  to  the  form  and 
effect  of  the  said  conditions,  of  which  he  had  notice  on  the  10th 
of  December,  1804 ;  and  though  the  defendant  was  duly  requested 
to  accept  the  said  prints  and  to  pay  for  the  same  according  to 
the  said  conditions  and  his  promise,  and  he  did  accept  two 
numbers,  and  paid  the  plaintiff  a  further  sum  of  3  guineas  on 
the  delivery  of  each  of  those  numbers,  according  to  the  said  con- 
ditions ;  yet  he  refused  when  so  requested  to  accept  the  residue 
of  the  prints  or  pay  for  the  same.  There  were  other  counts 
laying  the  contract  more  generally,  and  the  common  money 
counts.  To  all  which  the  defendant  pleaded  non-assumpsit,  and 
that  the  cause  of  action  did  not  accrue  within  six  years. 

It  appeared  at  the  trial  that  the  first  prospectus  of  the  work 
was  published  in  1786,  and  a  second  prospectus  in  1787.  On 
the  first  of  May,  1789,  the  Shakespeare  gallery  was  opened  in 
Pail-Mall,  with  an  exhibition  of  34  large  pictures  then  finished, 
and  in  March,  1790,  an  additional  number  were  exhibited, 
amounting  in  all  to  56 :  and  also  specimens  of  several  of  the 
prints  in  a  state  nearly  ready  for  publication.  In  April,  1790, 
the  defendant  became  a  subscriber  to  the  large  prints;  (a 
splendid  edition  of  the  letter-press  of  the  plays,  and  a  series  of 
small  *prints  to  bind*  up  with  it,  forming  a  distinct  part  of  the  [  *H4  ] 
proposed  plan  of  publication.)  The  defendant's  subscription  was 
No.  1103,  the  whole  number  of  subscribers  at  the  close  having 

been  1384.    At  the  time  of  his  subscription  the  defendant  paid 

o  o  2 
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Botdell  his  two  guineas  in  advance,  and  had  a  receipt  given  him  for  the 
Dbummonp.  same.  The  delivery  of  the  first  number  was  made  in  June, 
1791,+  when  it  was  delivered  to  the  defendant's  order,  who 
thereupon  paid  the  third  guinea  and  two  more  in  advance  for 
the  next  number.  The  second  number  was  delivered  to  the 
defendant  on  the  29th  of  March,  1792,  was  advertised  as  before, 
and  the  defendant  also  sent  for  that,  and  paid  his  8  guineas,  two 
of  them  in  advance  for  the  3rd  number  as  before.  These 
numbers  were  delivered  out  at  the  gallery  in  Pall-Mall,  being  the 
place  where  the  defendant  had  subscribed.  Others  were  delivered 
out  to  other  subscribers  at  Messrs.  BoydelPs  shop  in  the  city. 
After  this  time  at  least  one  number  was  delivered  to  the  sub- 
scribers in  general  in  every  year,  sometimes  two,  and  in  two 
instances  three  within  a  year,  until  the  whole  were  completed ; 
but  the  defendant  never  sent  for  any  more  of  the  numbers, 
though  he  never  gave  notice  of  his  intention  to  discontinue 
taking  them  in.  Nor  did  the  plaintiff  ever  make  any  particular 
[  #J45  ]  demand  on  the  defendant  to  take  *the  remaining  numbers  and 
pay  for  them  till  1807,  after  the  whole  work  was  completed  and 
published ;  but  the  rest  of  the  numbers  as  they  came  out  were 
regularly  laid  by  for  him  according  to  the  order  of  time  of  his 
subscription.  The  last  number  was  published  in  1803,  and  the 
number  of  prints  finally  delivered  to  the  subscribers  who  sent 
for  them  was  12  more  than  the  stipulated  number.  This  was 
the  general  nature  of  the  case  and  of  the  evidence,  which 
branched  out  into  several  questions ;  but  as  the  judgment  of  the 
Court  ultimately  turned  solely  on  the  application  of  the  Statute 
of  Frauds  to  this  case,  it  is  only  necessary  to  state  the  evidence 
with  particularity  as  to  that  point. 
The  first  prospectus  of  the  work,  in  December,  1786,  stated 


t  It  was  offered  to  be  proxed  at 
the  trial  that  the  delivery  of  the 
numbers  was  advertised  in  some  of 
the  public  newspapers  to  give  notice 
to  the  subscribers,  that  they  might 
send  for  them:  but  Lord  Ellen- 
borough,  Ch.  J.  would  not  receive 
the  evidence,  unless  it  were  also 
shewn  that  the  defendant  was  in  the 
habit  of  taking  in  one  of  such  news- 


papers; which  the  plaintiff  was  not 
prepared  to  prove :  this  part  of  the 
cause  therefore  rested  on  the  fact  of 
the  delivery  of  the  two  first  numbers 
to  the  defendant's  order;  but  the 
point  was  ultimately  saved  with  the 
rest:  and  when  it  was  mentioned 
again  in  Cdurt,  his  Lordship  still 
thought  the  evidence  of  notice 
deficient  for  the  reason  before  stated. 
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the  intention  of  Messrs.  Boydell  "to  publish  by  subscription,     Boydell 
(as  an  accompaniment  to  the  letter-press,)  a  series  of  large   dbummokd. 
prints,  after  pictures  to  be  immediately  painted/'  by  certain 
artists  named,  from  the  most  striking  scenes  of  Shakespeare. 
And  that  as  soon  as  the  pictures  were  engraved,  they  would  be 
hung  up  in  the  Shakespeare  gallery.     It  then  stated  certain 
conditions  in  substance  the  same  as  those  set  out  in  the  declara- 
tion, together  with  others  calculated  to  shew  the  magnitude  and 
difficulty  of  the  undertaking,  the  great  number  of  artists  neces- 
sary to  be  engaged  in  its  performance,  and  that  the  completion 
of  it  would  unavoidably  take  a  considerable  time.     The  expense 
of  it  was  therein  estimated  at  above  50,000/.  t  and  it  was  "  hoped 
that  the  public  would  be  forward  in  their  subscriptions,  and 
thereby  incite  the  various  artists  engaged  in  the  present  arduous 
design  to  exert  their  utmost  abilities  in  the  execution  of  it." 
One  *of  the  conditions  was,  "  that  one  number  at  least  should      [  *140  ] 
bd  published  annually ;  and  the  proprietors  were  confident  they 
should  be  enabled  to  produce  two  numbers  within  the  course  of 
every  year/'     The  other  prospectus,  published  in  January,  1807, 
gave  an  account  of  the  progress  of  the  work  so  far  as  it  was  then 
published,  and  of  the  preparations  for  its  continuance,  with 
observations  on  the  means  employed  and  the  delays  and  difficul- 
ties which  might  occur  in  its  execution.     Printed  copies  of  the 
two  prospectus  were  lying  about  the  shop  for  public  inspection 
at  the  time  of  the  defendant's  subscription,  and  the  general 
practice  was  to  deliver  them  to  subscribers  at  the  time  of  their 
subscription.    But  the  book  in  which  he  subscribed  his  name 
had  only  for  its  title  "  Shakespeare  Subscribers,  their  signa- 
tures," without  any  reference  to  either  prospectus  in  the  terms 
of  it.    After  the  whole  work  was  completed  and  published,  an 
application  was  made  to  the  defendant  in  August,  1806,  and 
again  in  March,   1807,   to  take  and  pay  for  the  remaining 
numbers  of  his  subscription;   to  which  latter  he  returned  an 
answer  in  writing,  dated  1st  of  April,  1807,  in  which  he  stated 
that  he  ceased  taking  in  the  numbers  of  the  Boydell  Shake- 
speare many  years  ago,  in  consequence  of  the  engagement  not 

t  The  work  was   afterwards    stated  to  have  cost   considerably  above 
100,0007. 
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Boydkll  being  fulfilled  on  the  part  of  the  proprietors ;  and  not  having 
Dbummokd.  been  applied  to  from  that  time  till  very  lately,  he  did  not  con- 
sider himself  called  upon  to  complete  the  set.  (Signed  by  the 
defendant.)  The  receipt  for  the  defendant's  subscription  was  in 
this  form  :  "  Received  from  J.  Drummond,  Esq.  one  guinea  as 
the  second  subscription  to  the  first  number  of  the  Shakespeare 
with  large  plates ;  and  at  the  same  time  received  two  guineas  as 
the  first  subscription  to  the  second  number,  agreeably  to  the 
original  proposals."  (Signed  for  the  plaintiffs.) 
[  147  ]  Several  objections  were  taken  to  the  action ;    [inter  alia  and] 

2ndly,  That  it  was  not  a  contract  to  be  performed  within  a  year, 
and  was  therefore  void  within  the  Statute  of  Frauds,  29  Car.  II. 
c.  3,  s.  4,  the  whole  contract  not  having  been  reduced  to  writing, 
and  signed  by  the  parties,  &c.    *    *     * 

Park,  Holroyd,  and  Dampier  shewed  cause  against  a  rule  for 
[ 148  ]  setting  aside  the  nonsuit.  *  *  2ndly,  It  was  morally  certain 
from  the  subject  matter  of  this  agreement  that  it  could  not  be 
executed  within  a  year,  and  it  provided  in  the  very  terms  of  it 
for  the  annual  performance  of  certain  portions  of  the  work  :  it  is 
therefore  void  by  the  Statute  of  Frauds  for  want  of  being  reduced 
to  writing  and  signed  by  the  parties.  It  was  indeed  proved  that 
the  defendant  had  subscribed  his  name  in  a  book  with  the  title 
of  "  Shakespeare  Subscribers,  their  signatures,"  and  that  printed 
copies  of  the  prospectus  were  lying  about  the  shop,  one  of  which 
it  was  the  general  practice  to  deliver  to  each  subscriber  at  the 
time  of  his  subscription  ;  but  there  was  nothing  to  connect  the 
prospectus  with  the  signature  in  the  book  except  by  parol  testi- 
mony ;  and  it  was  the  very  object  of  this  branch  of  the  statute 
to  exclude  the  intervention  of  parol  testimony  where  parties  were 
to  be  bound  by  contracts  that  were  not  to  be  completely  per- 
formed within  a  year.  No  copy  of  the  prospectus  was  ever 
affixed  to  the  book.t  Where  a  parol  contract  is  to  be  performed 
at  an  indefinite  period,  it  lies  on  the  party  insisting  on  per- 
formance of  it  to  shew  at  least  that  it  might  have  been  performed 
within  the  year. 

t  On  this  head,  the  defendant's      y.  Whitehouse,  8  E.  E.  676  (7  East, 
counsel  afterwards  referred,  at  the      558). 
conclusion  of  the  argument,  to  Hinde 
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(Lb  Blanc,  J. :  Supposing  all  the  prints  could  have  been  com-      Botdkll 
pleted  within  a  year,  would  the  subscribers  have  been  com-    drummond. 
pellable  to  take  and  pay  for  them  within  that  time  under  the 
terms  of  the  agreement  ? 

Lord  Ellenborough,  Ch.  J.  :  Was  it  in  the  contemplation 
of  the  subscribers  to  be  called  upon  to  make  so  large  a  pay- 
ment, as  the  whole  would  have  amounted  to,  within  so  short 
a  *period  ?)  [  *H9  ] 

It  seems  not  within  the  fair  meaning  of  such  an  agreement, 
one  object  of  which  is  to  diminish  the  pressure  of  the  expense 
by  dividing  it  into  moderate  annual  instalments.    *     *    * 

On  the  numbers  being  published  if  the  plaintiff  meant  to  [  iso  ] 
enforce  the  contract,  he  ought  to  have  made  an  actual  tender  of 
them  to  the  defendant,  according  to  Calomel  v.  Briggs,i  unless 
discharged  by  the  latter  saying  that  he  would  not  receive 
or  pay  for  them  if  sent :  and  this  ought  to  have  been  done  within 
a  reasonable  time  after  each  publication ;  otherwise  it  shews  that 
the  contract  was  meant  to  be  abandoned  :  and  if  once  abandoned 
as  to  any  prior  number,  the  defendant  could  not  be  compelled  to 
take  the  subsequent  numbers,  the  value  of  which  would  be 
materially  diminished  by  the  chasm  in  the  set ;  and  no  person 
can  be  bound  to  take  part  only  of  a  work.     *    *     * 

The  Attorney-General,  Garrow,  Marry  at,  and  BoUand,  in 
support  of  the  rule : 

*  *  The  2nd.,  they  said,  was  a  new  and  important  question.  [  i">i  ] 
It  is  not  necessary,  in  order  to  take  an  executory  contract  out  of 
the  4th  section  of  the  Statute  of  Frauds,  to  make  it  appear  by 
the  terms  of  the  contract  that  it  must  be  executed  within  a  year: 
on  the  contrary  it  was  said  by  Dennison,  J.  in  Fenton  v. 
Embler8,t  that  the  statute  plainly  meant  an  agreement  not  to 
be  performed  within  a  year,  and  expressly  and  specifically  so 
agreed.  A  contingency  is  not  within  it,  nor  any  case  that 
depends  upon  contingency.    It  does  not  extend  to  cases  where 

t  1  Salk.  112.  X  3  Burr.  1281  and  1  Bloc.  Bep.  353. 
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Boydkll  the  thing  only  may  not  be  performed  *within  a  year ;  and  the 
Drummond.  Act  cannot  be  extended  further  than  the  words  of  it.  And  with 
[  *152  ]  this  agrees  Smith  v.  WesthaUA  It  is  sufficient  that  it  may  be; 
and  if  the  question  depended  upon  the  possibility  or  impossi- 
bility of  performance  within  the  year,  the  jury  must  decide  upon 
it.  Before  the  defendant  subscribed,  the  Shakespeare  gallery 
had  been  opened  with  an  exhibition  of  56  pictures,  with 
specimens  of  several  of  the  prints  nearly  ready  for  publication ; 
and  in  fact  the  first  number  was  published  in  little  more  than  a 
twelvemonth  after  his  subscription.  Then  when  the  defendant 
accepted  the  first  number,  he  entered  into  a  new  contract  for  the 
second  and  subsequent  numbers,  and  he  confirmed  that  contract 
by  the  acceptance  of  the  second.  Such  acceptance,  therefore, 
took  the  case  out  of  the  statute,  by  the  partial  execution  of  the 
contract.  If  this  were  otherwise,  one  who  contracted  with 
another  for  the  building  of  a  house,  if  not  in  writing,  would  be 
absolved  from  his  contract,  unless  the  house  were  to  be  finished 
within  a  year.  Suppose  goods  sold  and  delivered  for  a  certain 
price,  at  13  months  credit,  without  writing;  the  terms  of 
payment  would  be  a  part  of  the  contract,  and  if  no  evidence 
could  be  given  of  that  by  the  statute,  the  vendor  would  not  be 
bound  by  the  stipulated  price,  and  the  jury  could  only  give  a 
verdict  for  the  value  of  the  goods. 

(Lord  Ellenborough  :  In  that  case  the  delivery  of  the  goods, 
which  is  supposed  to  be  made  within  the  year,  would  be  a 
complete  execution  of  the  contract  on  the  one  part ;  and  the 
question  of  consideration  only  would  be  reserved  to  a  future 
period.) 

The  policy  of  the  statute  does  not  apply  to  contracts  which  are 
[  *153  ]  to  be  in  part  executed,  though  not  completed,  *  within  the  year; 
because  a  partial  execution  of  itself  furnishes  evidence  of  the 
reality  of  the  contract;  and  the  danger  meant  to  be  guarded 
against  was  the  setting  up,  by  perjured  testimony,  of  supposed 
contracts,  which  were  not  evidenced  by  any  acts  of  the  parties 

+  3  Salk.  9,  and  1  Ld.  Bay.  316.      lected  in  Roberts  on  the  Statute  of 
All  the  cases  were  stated  to  be  col-      Frauds. 
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within  a  year;  which  period  was  taken  as  the  limit  of  reasonable  Boydbm. 
time,  within  which  it  was  probable  that  the  execution  of  a  mere  dbummokd, 
parol  contract,  not  evidenced  by  any  acts  of  the  parties,  would 
be  postponed,  and  which  was  therefore  required  to  be  evidenced 
by  writing.  And  as  a  delivery  of  part  of  the  goods  at  the  time, 
by  way  of  earnest  to  bind  the  bargain,  will  take  a  case  out  of  the 
statute,  so  will  part-performance  within  the  year,  which  is 
analogous  to  earnest.  But  supposing  it  to  be  necessary  to  prove 
the  contract  by  writing,  signed,  &c.  they  contended  that  there 
was  such  evidence  of  it  in  this  case :  for  the  terms  of  the 
contract  were  stated  in  the  printed  prospectus,  to  which  there 
was  sufficient  reference  by  the  title  of  the  book  in  which  the 
subscribers'  names  were  entered,  viz.  "Shakespeare  Subscribers, 
their  Signatures." 

(Lord  Ellenborough,  Ch.  J.:  The  prospectus  cannot  be 
connected  with  the  book  of  subscriptions  without  parol  testi- 
mony. What  is  there  in  the  title  to  refer  to  the  particular 
prospectus  rather  than  to  any  other  ?  If  it  had  referred  to  the 
particular  prospectus  then  published,  it  would  have  helped  the 
plaintiff  over  the  difficulty.) 

It  is  not  pretended  that  there  was  any  other  prospectus  to  which 
it  could  refer;  and  the  defendant's  letter  recognizes  this  engage- 
ment with  the  proprietors  of  the  Boydell  Shakespeare ;  and  no 
other  engagement  than  that  contained  in  the  prospectus  was 
shewn.  On  this  head  they  cited  Welfard  v.  Beazely^  and 
Tawney  v.  Crowther.l     ♦     *     * 

Lord  Ellenborough,  Gh.  J. :  [ 135  ] 

On  conference  with  my  brothers,  finding  that  we  are  all  of 
opinion  that  the  action  is  not  maintainable  on  one  of  the 
grounds  of  objection  taken  to  it,  it  is  not  necessary  to  discuss  the 
others.  We  are  all  clearly  of  opinion  that  this  was  not  a 
contract  which  was  to  be  performed  within  a  year,  and  ought 
therefore  to  have  been  evidenced  by  writing  signed,  as  required 
by  the  Statute  of  Frauds.    The  whole  scope  of  the  undertaking 

t  3  Atk.  503.  t  3  Br.  C.  C.  161,  and  ib.  319. 
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Botdbll  shews  that  it  was  not  to  be  performed  within  a  year :  and  if, 
Dbummokd.  contrary  to  all  physical  probability,  it  could  have  been  performed 
within  that  time,  yet  the  whole  work  could  not  have  been 
obtruded  upon  the  subscribers  at  once,  so  as  to  have  entitled  the 
publishers  to  demand  payment  of  the  whole  subscription  from 
them  within  the  year.    It  has  been  argued  that  an  inchoate 

[  *1M  ]  performance  within  a  year  is  sufficient  to  take  the  case  *out  of 
the  statute ;  but  the  word  used  in  the  clause  of  the  statute  is 
"performed,"  which  ex  vi  termini  must  mean  the  complete 
performance  or  consummation  of  the  work:  and  that  is 
confirmed  by  another  part  of  the  statute,  requiring  only  part- 
performance  of  an  agreement  to  supersede  the  necessity  of 
reducing  it  to  writing ;  which  shews  that  when  the  Legislature 
used  the  word  "performed,"  they  meant  a  complete  and  not  a 
partial  performance.  If  this  were  not  the  true  construction  of 
the  statute,  great  inconvenience  would  ensue  in  the  execution  of 
contracts  for  large  works,  which  must  necessarily  require  a  long 
time  for  their  completion;  as  in  the  instance  of  Somerset  House, 
which  occupied  many  years  in  the  building.  If  one  stone  were 
laid  within  a  year  from  the  making  of  the  contract  by  parol,  it 
would,  according  to  the  argument,  have  taken  the  case  out  of 
the  statute,  leaving  the  terms  on  which  the  great  mass  of  it  was 
to  be  built  to  fallacious  memory  alone,  to  be  exercised  at  some 
distant  period ;  which  would  let  in  the  very  mischief  which  the 
statute  meant  to  guard  against.  Therefore  to  exclude  perjury, 
and  to  perpetuate  the  true  terms  of  contracts  which  were  not  to 
be  performed  within  a  year,  there  is  no  doubt  that  the  statute 
meant  a  consummate  performance  within  that  time.  Now  here 
by  the  very  terms  of  the  contract,  and  clearly  in  the  contempla- 
tion of  the  parties  from  the  whole  scope  of  it,  it  was  not  to  be 
performed  within  a  year ;  for  the  agreement  was  to  publish  at 
least  one  number  annually  after  the  delivery  of  the  first,  and 
according  to  the  number  of  pictures  to  be  published,  at  the  rate 
of  two  from  each  play,  the  work  would  consist  of  many  numbers. 
On  this  ground  the  case  appears  to  be  clearly  within  the  statute, 
and  the  objection  taken  to  the  action  to  be  well  founded. 

[  *157  ]  Without  considering  therefore  the  question  as  *to  the  stamp, 
though  I  have  not  much  doubt  on  that  or  on  other  questions 
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which  have  been  raised,  it  is  sufficient  to  Bay  that  the  nonsuit  Botdbll 
ought  to  stand.  I  should  add,  that  I  cannot  connect  the  dbummond. 
subscription  of  the  plaintiff's  name  in  the  book  with  the 
prospectus ;  nor  does  the  defendant's  letter  refer  to  the 
prospectus  produced  at  the  trial.  It  speaks  indeed  of  his 
engagement  with  the  proprietors  of  the  Boydell  Shakespeare ; 
but  it  cannot  be  shewn  to  be  the  engagement  contained  in  the 
particular  prospectus  without  parol  evidence,  which  the  statute 
excludes.  If  there  had  been  a  plain  reference  to  the  particular 
prospectus,  that  might  have  helped  the  plaintiff;  but  there  is 
nothing  of  that  kind. 

Gbobb,  J. : 

Considering  the  nature  of  the  work,  and  the  whole  of  the  two 
prospectus,  it  is  impossible  to  say  that  the  parties  contemplated 
that  the  work  was  to  be  performed  within  a  year ;  for  it  was  to  be 
published  annually  in  numbers,  and  it  was  clear  that  it  would 
take  many  years  to  complete  it.  This  therefore  is  one  of  those 
cases  which  the  Statute  of  Frauds  contemplated,  and  in  which  it 
is  eminently  useful  and  necessary :  and  it  is  clear  that  the  con- 
tract ought  to  have  been  in  writing. 

Lb  Blanc,  J. : 

Looking  at  the  two  prospectus,  it  appears  by  the  very  terms 
of  the  contract,  as  it  is  to  be  collected  from  them,  that  it  was 
to  be  performed  at  a  period  beyond  the  space  of  one  year ;  for 
the  publishers  considered  it  possible  that  two  numbers  might  be 
produced  in  every  year,  but  not  more ;  and  at  that  rate  it  would 
necessarily  require  many  years  to  complete  the  work.  And  if  it 
had  been  possible  to  complete  the  whole  in  one  year,  few  sub- 
scribers would  have  been  found  who  *  would  have  engaged  to  pay  [  *158  ] 
the  whole  money  within  that  time.  The  contract  therefore,  not 
being  contemplated  to  be  performed  within  a  year,  is  required  by 
the  Statute  of  Frauds  to  be  in  writing  and  signed  by  or  on  behalf 
of  the  party  to  be  charged.  Then  can  we  say  that  this  was  in 
writing  and  so  signed?  The  evidence  is,  that  the  defendant 
subscribed  a  book  entitled,  "Shakespeare  subscribers,  their 
signatures."    If  there  had  been  any  thing  in  that  book  which 
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boydbll  bad  referred  to  the  particular  prospectus,  that  would  have  been 
bukmond.  sufficient :  if  the  title  to  the  book  had  been  the  same  with  that 
of  the  prospectus,  it  might  perhaps  have  done:  but  as  the 
signature  now  stands,  without  reference  of  any  sort  to  the 
prospectus,  there  was  nothing  to  prevent  the  plaintiff  from 
substituting  any  prospectus,  and  saying  that  it  was  the  pro- 
spectus, exhibited  in  his  shop  at  the  time,  to  which  the  signature 
related  :  the  case  therefore  falls  directly  within  this  branch  of  the 
Statute  of  Frauds.  And  then  the  only  question  is,  whether  the 
case  can  be  taken  out  of  the  statute,  because  there  was  a  part 
performance  of  the  contract  within  the  year :  but  no  case  goes 
the  length  of  deciding  that ;  and  such  a  construction  would  leave 
the  whole  mischief  intended  to  be  remedied  by  the  Act  still  sub- 
sisting. For  such  part  performance  does  not  shew  that  it  was 
the  particular  prospectus  produced  at  the  trial  which  the  defen- 
dant's signature  referred  to ;  and  if  that  can  only  be  established 
by  parol  evidence,  which  is  necessary  to  connect  the  signature 
with  the  two  papers,  it  still  leaves  the  case  within  the  mischief 
meant  to  be  provided  against.  I  am  sorry  therefore  for  the 
justice  of  the  case,  that  the  objection,  which  goes  on  a  ground 
beside  the  merits  of  the  question,  must  prevail. 

[  139  ]       Baylby,  J. : 

It  was  clearly  the  understanding  of  all  parties  that  the  contract 
was  not  to  be  performed  within  a  year :  and  if  the  publishers 
could  by  possibility  have  completed  the  work  within  that  time, 
they  could  not  have  compelled  the  defendant  to  have  taken  and 
paid  for  it  immediately.  I  use  the  word  completed,  because  I 
think  that  it  is  the  true  meaning  of  the  word  performed  used  in 
the  statute.  The  cases  have  decided  that  in  order  to  bring  a 
contract  within  this  branch  of  the  statute,  it  must  either  have 
been  expressly  stipulated,  or  it  must  appear  to  have  been  the 
understanding  of  the  parties,  that  it  was  not  to  be  performed 
within  a  year.  That  does  appear  in  the  present  case;  and  I 
cannot  say  that  a  contract  is  performed,  when  a  great  part  of  it 
remains  unperformed  within  the  year ;  or  in  other  words,  that 
part  performance  is  performance.  The  mischief  meant  to  be 
prevented  by  the  statute,  was  the  leaving  to  memory  the  terms 
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of  a  contract  for  longer  time  than  a  year.    The  persons  might     boytmll 

mm 

die  who  were  to  prove  it;  or  they  might  lose  their  faithful  dbummoxd. 
recollection  of  the  terms  of  it.  If  part  performance  were  to 
supply  the  want  of  writing,  a  party  might  be  fixed  with  a  con- 
tract for  supplying  goods  for  20  years  together,  at  the  price  which 
was  paid  for  them  in  the  first  year,  although  the  price  might 
have  risen  considerably ;  for  it  would  be  said  that  the  price  paid 
for  those  delivered  immediately  was  evidence  of  the  rate  agreed 
upon  for  the  delivery  in  subsequent  years.  But  here  it  is  argued 
that  the  book  of  signatures  may  be  connected  with  the  two 
prospectus  which  were  published  at  the  time  and  delivered  to  the 
subscribers :  but  that  cannot  be  done  without  the  intervention  of 
parol  evidence,  and  that  opens  a  door  to  perjury,  which  it  was 
the  object  of  the  statute  to  prevent.  Besides,  it  would  still  be 
left  uncertain  upon  *the  face  of  the  papers  to  what  the  defen-  [  *igo  ] 
dant's  subscription  applied;  for  there  were  subscribers  to  the 
whole  work,  and  subscribers  to  the  prints  only;  and  it  would 
not  appear  to  which  of  these  the  defendant's  signature  was  meant 
to  apply. 

Rule  discharged. 
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May  5. 


[165] 


GASKELL  v.   KING. 

(11  East,  165—167.) 

A  distinct  covenant  in  a  lease,  whereby  the  tenant  bound  himself  to  pay 
the  property-tax  and  all  other  taxes  imposed  on  the  premises  or  on  the 
landlord  in  respect  thereof,  though  void  and  illegal  by  the  stat.  46  Geo.  HL 
c.  65,  s.  115,  "will  not  avoid  a  separate  covenant  in  the  lease  for  payment 
of  rent  clear  of  all  parliamentary  taxes,  &c.  generally ;  for  such  general 
words  will  be  understood  of  such  taxes  as  the  tenant  might  lawfully 
engage  to  defray .f 

The  plaintiff  declared  in  covenant  upon  an  indenture  of  the 
2nd  of  March,  1807,  whereby  he  demised  to  the  defendant  a 
messuage  for  12  years,  at  a  certain  rent,  payable  quarterly,  clear 
of  all  and  all  manner  of  parliamentary,  parochial,  and  other 
taxes,  rates,  assessments,  and  deductions  whatsoever.  And  the 
defendant  covenanted  to  pay  to  the  plaintiff  the  said  rent  in 
manner  the  same  as  is  therein  before  made  payable.  The  plain- 
tiff then  alleged  a  breach  of  the  covenant  by  the  non-payment  of 
26Z.  5s.  for  a  quarter's  rent,  due  on  the  25th  December,  1808. 
The  defendant  craved  oyer  of  the  indenture,  in  which  the  cove- 
nants were  stated  in  the  manner  and  order  before  mentioned ; 
and  then  followed  immediately  after  the  words,  in  manner  the 
same  as  is  hereinbefore  made  payable,  these  words :  "  And  also 
shall  well  and  truly  pay  the  land-tax,  property-tax,  and  all  and 
all  manner  of  other  taxes,  &c.  whatsoever,  parliamentary, 
parochial,  or  otherwise  however,  which  now  are,  or  which  shall 
at  any  time  during  the  continuance  of  the  said  term  hereby 
demised  be  rated,  taxed,  assessed,  or  imposed  on  the  said  demised 
premises  or  any  part  thereof,  or  on  the  said  plaintiff,  his  execu- 
tors, &c.  on  account  thereof,  and  save  harmless  and  indemnified 
the  plaintiff  therefrom,  and  from  all  costs  and  charges  which 


t  Cited  by  Willes,  J.  9  in  Pickering 
v.  Ilfracombe  By.  Co.  (1868)  L.  E. 
3  C.  P.  235,  250,  37  L.  J.  C.  P. 
118,  16  L.  T.  650.  "The  general 
rule,"  he  says,  "  is  that,  where  you 
cannot  sever  the  illegal  from  the 
legal  part  of  a  covenant,  the  contract 
is  altogether  void;  but,  where  you 
can  sever  them,  whether  the  illegality 
be  created  by  statute  or  by  the  com- 


mon law,  you  may  reject  the  bad 
point  and  retain  the  good."  This 
ruling  is  again  followed  in  the  judg- 
ment of  the  Court  of  Appeal  in  In 
re  Burdett,  Ex  parte  Byrne  (1888)  20 
Q.  B.  D.  310,  314,  57  L.  J.  Q.B.  263, 
58  L.  T.  708,  and  by  Chittt,  J.,  in 
Baker  v.  Hedgecock  (1888)  39  Ch.  D. 
520,  522,  57  L.  J.  Ch.  889,  59  L.  T. 
361.— R.  C. 
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may  happen  on  account  thereof."  And  then  it  set  out  a  cove- 
nant by  the  defendant  to  keep  the  premises  in  repair,  and 
other  covenants,  amongst  others,  a  covenant  for  re-entry  of 
the  plaintiff  in  case  of  the  breach  of  any  of  the  covenants  by 
the  defendant,  including  the  non-payment  *by  the  defendant  of 
the  property-tax  and  other  taxes  covenanted  to  be  paid  by  him ; 
concluding  with  a  covenant  by  the  plaintiff,  that  the  defendant, 
paying  the  said  yearly  rent  thereby  reserved  in  manner  afore- 
said, and  performing  his  covenants  aforesaid,  shall  quietly  enjoy 
the  premises  during  the  term.  And  then  the  defendant  de- 
murred generally.  And  the  question  was,  Whether  the  covenant 
for  payment  by  the  lessee  of  the  property-tax  rendered  the  whole 
lease  void  by  the  Act  of  the  46  Geo.  III.  c.  65,  s.  115,  and  195, 
which  avoids  such  a  covenant  ?+ 


Gabkell 
Kino. 


[  nee  ] 


Lawes,  for  the  defendant,  contended  in  the  affirmative.  The 
covenant  in  question  is  interwoven  in  effect  with  the  covenant 
for  payment  of  the  rent,  and  is  in  fraud  and  against  the  policy 
of  the  law.  If  the  tenant  had  paid  the  *property-tax  upon  this 
covenant,  he  could  not  have  recovered  back  the  money  from  the 
landlord. 


t  46  Geo.  III.  c.  65.— By  sect. 
115, J  If  any  person  shall  refuse  to 
allow  any  deduction  authorized  to  be 
made  by  this  Act  out  of  any  rent  or 
other  annual  payment  mentioned  in 
the  9th  and  10th  rules  of  No.  4 
schedule  (A),  or  out  of  any  annuity 
or  annual  payment  mentioned  in 
schedule  (C)  or  (E),  or  in  the  next 
preceding  clause,  save  such  annual 
interest  as  aforesaid,  every  such  per- 
son shall  forfeit  the  sum  of  501. ;  and 
all  contracts,  covenants,  and  agree- 
ments, made  or  entered  into,  or  to 
be  made  or  entered  into  for  payment 
of  any  interest,  rent,  or  other  annual 
payment  aforesaid,  in  full,  without 
allowing  such  deduction  as  aforesaid, 
shall  be  utterly  void. 


Sect.  195.  Provided  that  no  con- 
tract, covenant,  or  agreement  be- 
tween landlord  and  tenant,  or  any 
other  persons,  touching  the  payment 
of  taxes  or  assessments  to  be  charged 
on  their  respective  premises,  shall 
be  deemed  or  construed  to  extend  to 
the  duties  charged  thereon  as  afore- 
said, nor  to  be  binding  contrary  to 
the  intent  and  meaning  of  this  Act ; 
but  that  all  such  duties  shall  be 
charged  upon  and  paid  by  the  re- 
spective occupiers,  subject  to  such 
deductions  and  repayments  as  are  by 
this  Act  authorized  and  allowed;  and 
all  such  deductions  and  repayments 
shall  be  made  and  allowed  accord- 
ingly, notwithstanding  such  con- 
tracts, covenants,  or  agreements. 


[•167] 


%  The  clause  in  the  modern  Act  (5  &  6  Vict.  c.  35,  sect.  103),  is  in  similar 
terms. — B.  C. 
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Gapkell     Lord  Ellenbobough,  Ch.  J. : 

r. 

Kino,  The  covenant  by  the  lessee  for  payment  of  the  property-tax, 

and  for  indemnifying  the  landlord  from  it,  is  void  by  the  statute  ; 
but  that  will  not  avoid  other  independent  covenants  in  the  lease 
which  are  good,  such  as  that  for  payment  of  rent.  The  covenants 
are  entirely  distinct. 

Lb  Blanc,  J. : 

If  the  subsequent  covenant  for  payment  of  the  property-tax 
had  not  been  inserted  in  the  lease,  it  could  not  have  been  pre- 
tended that  the  lease  would  be  void  because  it  reserved  the  rent 
clear  of  all  parliamentary  taxes ;  for  that  must  be  understood  of 
taxes  which  the  tenant  might  lawfully  covenant  to  pay  in  exoner- 
ation of  his  landlord. 

Bayley,  J. : 

In  the  construction  of  the  general  words  stipulating  for  the 
payment  by  the  tenant  of  all  parliamentary  taxes,  the  law  would 
imply  an  exception  of  such  taxes  as  could  not  legally  be  defrayed 
by  him :  and  the  subsequent  illegal  covenant  by  the  tenant  for 
indemnifying  his  landlord  from  the  payment  of  the  property-tax 
will  not  avoid  the  former  general  and  good  covenant  for  the  pay- 
ment of  rent  clear  of  all  parliamentary  taxes,  &c. :  and  if  the 
tenant  had  paid  the  property-tax  for  his  landlord,  he  might, 
notwithstanding  such  covenants,  have  produced  the  collector'^ 
receipt  to  the  landlord  in  discharge  of  so  much  of  the  rent. 

Per  Curiam  :  Judgment  for  the  plaintiff'. 
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JOHNSON  and  Others  v.   HUDSON.  m 

(11  East,  180-183.)  Mm*  *• 

A  factor  selling  a  parcel  of  prize  manufactured  tobacco,  consigned  to  r  180  1 
him  from  his  correspondent  at  Guernsey,  of  which  a  regular  entry  was 
made  on  importation,  but  without  haying  entered  himself  with  the 
excise  office  as  a  dealer  in  tobacco,  nor  haying  any  licence  as  such, 
may  yet  maintain  an  action  against  the  vendee  for  the  value  of  the 
goods  sold  and  delivered:  and  this,  though  the  tobacco  were  sent 
to  the  defendant  without  a  permit,  at  his  desire;  there  being  no 
fraud  upon  the  revenue,  but  at  most  a  breach  of  revenue  regulations 
protected  by  penalties:  even  if  such  factor  could,  upon  this  single 
and  accidental  instance,  be  considered  as  a  dealer  in  tobacco  within 
the  meaning/>f  the  stat.  29  Geo.  HI.  c.  68,  s.  70,  which  requires  every 
person  who  shall  deal  in  tobacco  first  to  take  out  a  licence  under  a 
penalty. 

This  was  an  action  to  recover  601.  7*.,  the  value  of  21  lbs.  of 
tobacco-segars,  sold  and  delivered  by  the  plaintiff  to  the  defen- 
dant in  November,  1806.  The  tobacco  appeared  to  be  partly 
manufactured ;  and  the  ^principal  question  made  at  the  trial,  at  [  *181  ] 
Guildhall,  was,  Whether  the  plaintiffs,  who  had  never  before 
dealt  in  tobacco,  but  had  had  the  tobacco  in  question,  parcel  of  a 
larger  quantity,  consigned  to  them  from  Guernsey,  to  be  disposed 
of,  and  who  had  made  a  regular  entry  of  it  on  importation,  but 
had  not  entered  themselves  with  the  excise  office  as  dealers  in 
tobacco,  nor  had  any  licence  as  such,  and  who  had  sent  out  to 
the  defendant,  at  his  desire,  the  tobacco  in  question,  without  a 
permit,  were  entitled  to  maintain  this  action  against  him  for  the 
value  of  it?  Lord  Ellenborough,  Gh.  J.  thought  that  the 
plaintiffs  were  entitled  to  recover,  and  they  obtained  a  verdict 
accordingly.  But  an  objection  having  been  made  to  the  action 
on  the  ground  of  the  requisites  of  certain  Acts  of  Parliament  not 
having  been  complied  with  by  the  plaintiffs  to  entitle  them  to 
sell  this  commodity,  leave  was  given  to  the  defendant's  counsel 
to  move  to  set  aside  the  verdict  and  enter  a  nonsuit,  if,  upon 
further  examination  of  the  Acts,  the  objection  should  appear  to 
be  well-founded. 

Wigley  accordingly  moved  to  that  purpose  in  the  last  Term, 
and  stated  the  several  provisions  of  the  Acts,  on  which  he  relied. 
b.b. — vol.  x.  H  H 
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Johnson 
and  Others 

Hudson. 


[  *182  ] 


The  stat.  29  Geo.  III.  c.  68,  for  granting  the  duties  on  tobacco, 
enacts,  (s.  70)  that  every  person  who  shall  deal  in  tobacco,  shall, 
before  he  shall  deal  therein,  take  out  a  licence ;  which  by  s.  72 
is  to  be  renewed  yearly,  under  a  penalty  of  501.  The  stat.  80 
Geo.  III.  c.  40,  s.  4,  enacts,  that  no  tobacco  (except  Spanish  or 
Portuguese)  shall  be  imported  either  wholly  or  in  part  manu- 
factured, on  pain  of  forfeiting  all  such  tobacco,  with  the  packages, 
and  also  the  ship  in  which  it  was  imported.  And  by  st.  48  Geo.  III. 
c.  184,  s.  5,  prize  tobacco  is  made  subject  to  the  regulations 
and  forfeitures  of  the  *  former  Acts.  Upon  these  Acts  he  con- 
tended that  none  but  a  licensed  dealer  could  legally  deal  in  this 
commodity ;  and  the  dealing  in  it  by  every  other  person  being 
made  illegal,  no  action  could  be  maintained  upon  any  such  con- 
tract of  sale  by  the  plaintiff,  on  the  same  principle  which  pro- 
hibits a  recovery  upon  a  smuggling  contract,  t  The  goods  were 
also  seizable  in  their  transit  without  a  permit,  and  afterwards  in 
the  stock  of  the  vendee,  which  would  have  been  by  so  much  in- 
creased without  any  permit  to  cover  and  protect  that  increase. 
And  he  referred  to  Ocdlini  v.  Laborie,t  where  it  was  held  that  no 
action  could  be  maintained  for  breach  of  an  agreement  to  dance 
at  an  unlicensed  theatre,  the  stat.  10  Geo.  II.  c.  28,  prohibiting 
all  theatrical  representations  without  licence. 


[  *183  ] 


The  Court,  in  the  absence  of  Lord  Ellenborough,  reluctantly 
granted  a  rule  to  shew  cause ;  observing  that  here  there  was  no 
fraud  upon  the  revenue,  on  which  ground  the  smuggling  cases  had 
been  decided ;  nor  any  clause  making  the  contract  of  sale  illegal ; 
but  at  most  it  was  the  breach  of  a  mere  revenue  regulation, 
which  was  protected  by  a  specific  penalty :  and  they  also  doubted 
whether  this  plaintiff  could  be  said  to  be  a  dealer  in  tobacco 
within  the  meaning  of  the  Act.  And  when  in  this  Term,  the 
Court  being  full,  it  was  moved  to  make  the  rule  absolute ;  no 
counsel  appearing  on  the  part  of  the  defendant  to  shew  cause 
when  the  cause  was  called  on  in  the  paper  *of  new  trials  ;  Lord 


t  Clugas  v.  Penaluna,  2  E.  E.  442 
(4  T.  E.  466) ;  Waymell  v.  Reed,  2 
E.  E.  675  (5  T.  E.  599). 

X  2  E.  E.  581  (5  T.  E.  242) ;  Bib- 


bany  v.  Crickctt,  1  Bos.  &  P.  264 ; 
Blackford  v.  Preston,  4  E.  E.  598 
(8  T.  B.  89). 
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Ellhnbobough,  Ch.  J.  said  that  the  Court  had  considered  the 
question  since  the  rule  was  granted,  and  were  all  satisfied  that 
no  objection  lay  to  the  action ;  therefore  they 

Discharged  the  ride. 


Johnson 
and  Others 

v. 
Hudson. 


DOE,  on  the  several  Demises  OF  SUSAN  BLACK- 
SELL,  JOSEPH  PALMEE,  WM.  CLARKE,  and 
SARAH  his  Wife,  JOSEPH  COOKE,  BENJAMIN 
WHITE,  and  JANE  his  Wife,  and  MARY 
HARRIS,  v.  TOMKINS  and  Wife. 

(11  East,  185—188.) 

Devisees  of  contingent  remainders  in  a  copyhold,  not  being  in  the 
seisin, t  cannot  make  a  surrender  of  their  interest;  nor  will  such  a  sur- 
render operate  by  estoppel  against  the  parties  or  their  heirs. 

This  was  an  ejectment  to  recover  possession  of  certain  copy- 
hold lands  and  buildings  held  of  the  manor  of  Thorpe-in-the- 
Soken,  in  Essex  ;  the  demises  were  laid  on  the  12th  of  January, 
1808 ;  and  at  the  trial  a  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  Court  on  this  ca3e. 

John  Blacksell  being  seised  to  him  and  his  heirs  of  the 
premises  above  described,  and  having  duly  surrendered  them  to 
ihe  use  of  his  will,  by  his  will  dated  the  8rd  of  *January,  1761, 
devised  them  to  his  brother  Thomas  Blacksell  for  life ;  remainder 
to  his  nephew  T.  B.  junior,  son  of  his  said  brother,  "  for  life ; 
and,  after  his  decease,  unto  such  of  my  nieces,  daughters  of  my 
said  brother  Thomas,  which  he  had  by  Elizabeth  his  late  wife 
deceased,  as  shall  be  then  living,  to  be  equally  divided  amongst 
them,  share  and  share  alike,"  as  tenants  in  common  in  fee. 
The  testator  died  in  1769 ;  whereupon  Thomas  Blacksell,  sen. 
was  admitted  to  the  premises  for  life ;  and  at  a  court  baron  held 
in  July,  1774,  T.  B.  jun.  was  admitted  for  his  life  in  reversion, 
expectant  on  the  estate  for  life  in  his  father.  At  the  same  Court, 
Sarah  the  wife  of  B.  Hackney,  Elizabeth  the  wife  of  J.  Burnby, 

t  Cited  by  Wood,  V.-C,  in  his  judgment  in  Rider  v.  Wood  (1855)  t 
Kay  &  J.  644,  24  L.  J.  Ch.  737,  740.— E.  C. 
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Dob  dem.  Martha  the  wile  of  B.  Wallis,  and  Mary,  Jane,  and  Susan  Black- 
*.  sell,  spinsters,  the  testator's  six  nieces,  daughters  of  his  brother 

ToMKiNa  Thomas  by  Elizabeth  his  wife,  were  severally  admitted  in  fee  to 
an  undivided  sixth  part  each,  in  reversion  expectant  on  the  two 
former  life  estates  of  their  father  and  brother,  and  immediately 
surrendered  to  their  brother  Thomas ;  Sarah  Hackney,  Elizabeth 
Burnby,  and  Martha  Wallis,  being  first  severally  and  secretly 
examined  apart  from  their  respective  husbands  by  the  steward, 
according  to  the  custom  of  the  manor,  and  freely  consenting ; 
and  T.  Blacksell  the  testator's  nephew  was  thereupon  admitted 
in  fee.  The  husbands  of  the  three  married  sisters  were  no 
parties  to  their  admissions  or  to  the  surrenders  by  them  to  their 
brother  Thomas.  Thomas  Blacksell,  sen.  and  jun.  at  the  same 
Court  mortgaged  the  premises  for  5002.  to  J.  Batford,  who  after- 
wards made  a  further  advance,  and  in  1784  had  a  surrender  of 
the  equity  of  redemption  from  the  son ;  the  father  being  then 
dead  ;  and  Batford  was  thereupon  admitted  in  fee,  and  surren- 
dered to  the  use  of  his  will.    Batford  devised  to  trustees  for 

[♦187]  the  defendant  Ann  Tomkins  *his  only  child;  which  trustees 
have  been  admitted  as  the  devisees  under  his  will ;  and  she  and 
her  husband  are  in  possession  of  the  premises  in  question. 
Thomas  Blacksell,  jun.  died  7th  of  June,  1801 ;  at  which  time 
only  four  of  the  testator's  nieces  were  living ;  namely,  Susan, 
the  first  named  lessor  of  the  plaintiff,  Sarah  then  the  widow  of 
B.  Hackney,  Martha  then  the  wife  of  B.  Wallis,  and  Mary  then 
the  wife  of  J.  Harris.  Martha,  Sarah,  and  Mary,  all  died  before* 
the  date  of  the  demises  in  this  ejectment.  Joseph  Palmer,  the* 
second  lessor,  is  the  grandson  of  Sarah  Hackney  by  a  deceased 
daughter,  who  with  Sarah  the  wife  of  W.  Clarke,  the  third  lessors, 
were  her  co-heiresses.  Joseph  Cooke  the  fourth  lessor  is  the 
heir  of  Martha  Wallis,  and  Jane  the  wife  of  Benjamin  White, 
and  Mary  Harris  spinster,  the  remaining  lessors,  are  the 
daughters  and  co-heiresses  of  Mary  the  wife  of  J.  Harris.  Eliza- 
beth Burnby  and  Jane  Blacksell,  the  only  two  other  nieces  of  the 
testator,  died  in  the  lifetime  of  their  brother  Thomas  Blacksell 
jun.  The  lessors  of  the  plaintiff  were  duly  admitted  at  the 
lord's  court  to  their  several  proportions  claimed  in  the  premises 
on  the  23rd  of  February,  1808.    The  question  for  the  opinion 
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of  the  Court  was,  whether    the   plaintiffs  were    entitled    to     Dos  dem. 
recover  ?  r% 

TOMKIXS. 

Marryat,  for  the  plaintiffs,  began  by  arguing  that  the 
testator's  nieces  had  only  contingent  remainders  at  the  time  of 
the  surrenders  made  by  them,  which  surrenders  were  therefore 
incapable  of  being  made,  and  could  not  operate  by  way  of 
estoppel.  And  that  the  surrenders  by  the  feme  coverts,  without 
their  husbands,  was  clearly  void,  according  to  Stevens  v. 
TyreUA 

The  Coubt,  however,  thought  it  unnecessary  to  hear  him ;  it  [  188  ] 
being  clear  that  the  remainders  to  the  nieces  were  contingent ; 
and  being  of  opinion  that  a  party  who  was  not  in  the  seisin 
could  not  surrender  a  copyhold ;  and  that  a  surrender  could  not 
operate  by  way  of  estoppel,  but  could  only  pass  what  the  party 
then  had.  And  Lawes,  who  was  to  have  argued  for  the  defen- 
dants, admitting  that  he  could  not  support  their  title  on  these 
grounds ;  the  Coubt  gave  judgment  for  the 

Postea  to  be  delivered  to  the plaintitf.l 

t  2  Wils.  1 .  Philips,  1  Yes.  Sen.  230 ;  and  GoodtiOe 

X  Vide  1  Watk.  210;    Taylor  v.      v.  Mane,  1  B.  E.  719  (3  T.  R.  365). 
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1809.  FORSTEK  and   Others  v.   CHRISTIE.f 

M^'  (11  East,  205—210.) 

f  205  ]  A  British,  ship  insured  from  Hull  to  St.  Petersburgh,  haying  sailed 

under  convoy  to  the  Sound,  was  afterwards  stopped  in  her  course  by  a 
King's  ship  in  the  Baltic  from  an  apprehension  of  hostilities  for  eleven 
days,  and  then  proceeded  to  a  point  of  rendezvous  for  convoy,  where 
she  waited  seven  days  longer,  and  then  sailed  under  convoy  till  the* 
King' 8  officer  received  intelligence  that  a  hostile  embargo  was  laid  on 
British  ships  at  St.  Petersburgh,  when  he  ordered  the  fleet  back  to  the 
place  of  rendezvous,  from  whence  the  Bhip  returned  to  Hull :  held  that 
this  loss  of  the  voyage  was  not  attributable  to  the  arrest  or  detainment 
of  kings,  &c.  but  immediately  to  the  fear  t  of  the  hostile  embargo  in 
the  port  of  destination,  and  therefore  not  within  the  policy ;  though  if 
the  ship  had  not  been  detained  in  the  first  instance,  by  the  King's 
officer,  she  would  have  arrived  in  time  at  St.  Petersburgh  to  have 
delivered  her  cargo  before  the  embargo. 

This  was  an  action  on  a  policy  of  insurance  in  the  usual  form, 
effected  on  the  8th  of  October,  1807,  by  the  plaintiffs,  and  sub- 
scribed by  the  defendant  for  400Z.  on  woollens,  on  board  the  ship 
Wolga,  upon  a  voyage  at  and  from  Hull  to  the  Sound  and  St. 
Petersburgh,  at  a  premium  of  ten  guineas  per  cent.,  to  return  21. 
per  cent,  for  convoy  to  the  Sound  or  Belts,  and  21.  per  cent,  more 
for  any  convoy  in  the  Baltic  and  arrival.  In  the  margin  of  the 
policy  was  a  memorandum,  that  in  case  of  partial  loss  or  damage 
the  neat  proceeds  were  to  be  the  basis  of  contribution.  The  in- 
terest was  stated  by  the  declaration  to  be  in  Dawson,  Burrell,  & 
Co.,  and  the  loss  was  averred  in  different  counts  to  have  hap- 
pened of  the  goods  and  of  the  voyage  by  the  perils  of  enemies, 
and  by  the  arrest,  restraint,  and  detainment  of  kings,  princes, 
and  people,  and  was  also  specially  described  according  to  the 
facts  hereinafter  stated.  There  were  also  counts  for  money  had 
and  received,  and  upon  an  account  stated.  The  goods  in  ques- 
tion belonged  to  Dawson,  Burrell,  &  Co.,  merchants  of  Wakefield, 
and  were  shipped  by  them  on  board  the  Wolga,  a  British  ship  at 
[  *206  ]  Hull,  in  October,  *1807  ;  on  the  10th  of  which  month  she  sailed 
with  convoy  to  the  Sound,  where  she  arrived  on  the  16th.    She 

t  Distinguished  by  Bovxll,  Ch.  J.,  where   goods  insured   on   through, 

in  his  judgment  in  Rodoconachi  v.  water  and  land  transit,  were  detained 

Elliott  (1873)  L.  E.  8  C.  P.  649,  665,  in  Paris  during  the  siege  of  1870-71. 

42  L.  J.  C.  P.  247,  28  L.  T.  840,  — B.  0. 
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proceeded  on  her  voyage,  and  was  at  anchor  off  the  town  of     fobstbb 
Drago  on  the  20th,  when  she  was  boarded  by  the  crew  of  a  boat     chbistie. 
from  his  Majesty's  brig  Muscata,  with  orders  for  the  Wolga  to 
pat  herself  under  the  protection  of  the  King's  ships  in  Copen- 
hagen Roads ;  and  the  boat's  crew  remained  on  board  to  enforce 
obedience  to  the  orders.    The  Wolga  weighed  anchor  accordingly, 
and  came  back  to  Copenhagen  Roads,  where  she  remained  until 
the  Slst,  when  she  went  to  Helsingberg  Roads  for  convoy,  and 
remained  there  waiting  for  convoy  until  the  7th  of  November, 
when  she  sailed  on  her  voyage  under  convoy  of  his  Majesty's 
sloop  of  war  the  Oanet.    The  Wolga  proceeded  on  her  voyage  in 
the  Baltic  until  the  16th  of  November,  when  the  commander  of 
the  Oanet  informed  the  captain  of  the  Wolga  that  an  embargo 
was  laid  on  the  15th  on  all  British  ships  in  the  Russian  ports, 
and  ordered  the  Wolga  to  proceed  no  further  on  her  voyage,  but 
to  keep  close  by  him,  and  that  the  Wolga  should  receive  orders 
from  the  commander  in  chief  in  Copenhagen  Boads  as  to  her 
future  destination.    When  the  Wolga  arrived  off  Copenhagen  she 
was  ordered  by  the  King's  officers  to  proceed  down  to  Helsing- 
berg Boads  ;  and  afterwards  the  captain,  under  all  the  circum- 
stances of  the  case,  thought  it  best  to  proceed  to  England,  which 
he  did  accordingly  under  convoy  of  his  Majesty's  brig  the  Provi- 
dence, and  arrived  at  Hull  on  the  11th  of  December,  1807.    An 
embargo  was  in  fact  laid  in  the  ports  of  Russia  upon  all  British 
ships  on  the  15th  of  November,  1807,  and  war  was  declared  and 
hostilities  commenced  by  Russia  against  Great  Britain  on  the 
18th  of  December,  1807,  and  continued  from  that  time  to  the 
present.     If  the  Wolga,  however,  had  not  *been  detained  by  the      [  *207  ] 
King's  officers  she  would  have  arrived  according  to  the  usual 
course  of  the  voyage  at  St.  Petersburgh,  and  delivered  her  cargo 
there,  previous  to  the  laying  on  of  the  embargo.     Upon  the  ship's 
arrival  in  the  Humber,  the  goods  insured  were  safely  landed 
and  deposited  in  the  same  state  as  when  first  put  on  board  in  the 
warehouses  of  the  plaintiff's  agents,  where  they  remained  when 
the  action  was  brought.    On  the  28th  of  December  the  plaintiffs 
abandoned  the  goods  to  the  defendant  and  the  other  underwriters. 
A  verdict  was  taken  at  the  trial  for  the  plaintiff,  subject  to  the 
opinion  of  this  Court  on  the  facts  above  stated :  and  if  the  plain- 
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fobbter     tiffs  were  entitled  to  recover,  the  verdict  was  to  stand :  otherwise, 
Chbibtie.    a  nonsuit  was  to  be  entered. 

Taddy,  for  the  plaintiffs,  contended  that  the  voyage  had 
been  lost  by  a  peril  insured  against,  and  therefore  the  assured 
were  entitled  to  abandon.  The  voyage  might  have  been  per- 
formed but  for  the  detention  of  the  King's  officers ;  and  such  a 
detention  is  within  the  terms  of  the  insurance  against  "  arrests, 
restraints,  and  detainments  of  all  kings,  princes,  and  people  of 
what  nation,  condition,  or  quality  soever."  The  general  word 
"  capture  "  has  indeed  been  held  t  not  to  extend  to  British 
capture ;  but  that  is  on  the  ground  of  public  policy,  because  it 
tends  to  throw  the  loss  on  British  subjects  instead  of  upon  the 
enemy,  and  so  to  paralyze  the  warfare  of  the  State :  but  nothing 
of  State  policy  intervenes  in  this  case ;  for  where  the  contract  of 
insurance  is  between  two  subjects  of  the  realm,  and  the  question 
is  on  whom  a  certain  loss  is  to  fall  which  must  take  place,  the 
[  *208  ]  State  has  no  interest  in  the  ^decision,  unless  it  be  that  the  burden 
should  be  divided  as  much  as  possible,  which  it  is  the  object  of 
such  a  contract  to  effect.  Where  a  loss  may  fall  upon  some  one 
or  other  of  innocent  subjects,  in  order  to  promote  the  general 
welfare  against  the  acts  of  an  enemy,  there  can  be  no  reason 
why  one  subject  should  not  contract  to  indemnify  another 
against  the  risk ;  in  like  manner  as  landlord  and  tenant  often 
contract  to  indemnify  each  other  against  certain  taxes ;  which, 
as  between  themselves,  if  not  specially  directed  otherwise  by  law, 
is  good.  Suppose  it  had  been  necessary  for  the  public  service  to 
have  taken  the  ship  altogether  in  order  to  employ  her  against 
the  enemy,  by  whom  she  had  been  captured  or  damaged,  on 
what  principle  could  it  have  been  contended  that  the  under- 
writers would  not  have  been  liable.  I  In  Green  v.  Young ,% 
where  a  British  ship  was  seized  by  the  government  and 
converted  into  a  fire  ship,  Lord  Holt  at  Nisi  Prius  considered 
that  the  underwriters  would  be  liable:  and  this  opinion  was 
approved  of  by  Lord  Kenyon  in  Rotch  v.  Edie.\\    And  in  Goes  v. 

t  Vide  Kellner  y.  Le  Mesurier,  7  B.  late  cases  are  mentioned. 

B,  581  (4  East,  396,  402),  and  Lub-  §  2  Ld.  Bay.  840,  and  2  Salk.  444. 

bock  y.  PotU,  7  East,  461.  II  3  B.  B.  222,  228  (6  T.  B.  413, 

\  Vide  Park  on  Insurance,  chap.  4,  422,  3). 
6th  edit.  p.  106,  &c.  where  several 
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Withers!  Lord  Mansfield  says,  that  by  the  general  law  the  Fobstbe 
assured  may  abandon  in  the  case  merely  of  an  arrest  on  an  Christie. 
embargo  by  a  prince  not  an  enemy.  The  opinions  of  foreign 
jurists  are  strong  to  this  effect:  as  in  2  Val.  184.  If  after 
the  voyage  commenced  the  ship  put  into  a  harbour,  be  it  into 
the  same  or  any  other,  and  be  there  stopped  by  order  of  the 
king,  the  assurance  shall  have  effect,  so  that  the  assured  may 
abandon  in  the  same  manner  as  if  it  were  the  act  of  a  foreign 
prince. 

(Lord  Ellbnbobough,  Ch.  J.  asked,  on  which  act  of  *deten-       [  *209  ] 
tion  the  plaintiff's  counsel  relied,  as  the  act  occasioning  the  loss 
of  the  voyage,  which  entitled  him  to  abandom  ?    To  which  it 
was  answered,  the  first  principally.) 

Carr,  contra,  was  stopped  by  the  Court. 

Lord  Ellenbobouoh,  Ch.  J. : 

This  is  no  more  than  a  detention  by  the  convoy  for  a  certain 
period,  till  by  the  laying  of  a  hostile  embargo  in  the  destined 
port,  the  further  prosecution  of  the  adventure  became  impractic- 
able and  the  voyage  was  lost ;  which  according  to  Hadkinson  v. 
Robinson  I  is  not  a  loss  within  the  policy.  There  was  indeed 
a  detention  by  the  King's  ship,  but  there  was  no  loss  on  that 
detention.  Suppose  there  had  been  fair  weather  to  a  certain 
point  of  the  voyage,  and  then  bad  weather  and  adverse  winds, 
which  had  prevented  the  vessel  from  entering  her  port  of 
destination  till  she  had  received  advice  of  the  embargo  which 
obliged  her  to  put  back ;  could  that  have  been  declared  upon  as  a 
loss  by  the  perils  of  the  sea  ?  and  yet  that  might  as  well  be  said 
to  be  the  causa  remota  of  the  loss  of  the  voyage,  as  the  detention 
in  this  case :  but  that  will  not  do ;  the  risk  insured  against  must 
be  the  effective  cause  of  the  loss,  in  order  to  charge  the  under- 
writers. But  here  there  was  the  concurrence  of  another 
overbearing  cause,  namely,  the  hostile  embargo  in  the  destined 
port,  which  was  the  immediate  cause  of  the  ship's  return  and  of 
the  loss  of  the  voyage  :  and  the  King's  officer  only  prevented  the 

t  2  Burr.  696.  J  7  B.  B,  786  (3  Bos.  &  P.  388). 
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Fobster  ship  from  going  into  the  enemy's  port,  and  incurring  a  loss  by 
Christie,  capture ;  and  such  detention  is  not  within  the  meaning  of  the 
clause  against  "  the  arrest  and  detainment  of  kings/'  &c.  Lord 
Alvanley,  in  the  case  of  Hadkinson  v.  Robinson,  said  that  in 
order  to  bring  the  loss  within  the  policy,  the  peril  insured 
[  *2io  ]  against  which  occasions  *it  must  act  directly,  and  not  collate- 
rally, upon  the  thing  insured. 

The  rest  of  the  Court  agreed ;  and  Bayley,  J.  added,  If  the  port 
of  St.  Petersburgh  had  continued  open,  and  there  had  been  no 
embargo  and  no  war  between  this  country  and  Bussia,  it  could 
not  have  been  pretended  that  the  prior  detention  by  the  King's 
ship  would  have  been  a  loss  within  the  policy. 

Per  Curiam  :  Postea  to  the  defendant. 
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KUGG  and  Others  v.  MINETT  and  Others,  f  1809- 

May  9. 
(11  Bast,  210—219.)  

Where  turpentine  in  casks  was  sold  by  auction  at  so  much  per  cwt.  L  210  J 
and  the  casks  were  to  be  taken  at  a  certain  marked  quantity,  except  the 
two  last,  out  of  which  the  seller  wa9  to  fill  up  the  rest  before  they  were 
delivered  to  the  purchasers ;  on  which  account  the  two  last  casks  were 
to  be  sold  at  uncertain  quantities ;  and  a  deposit  was  to  be  paid  by  the 
buyers  at  the  time  of  the  sale,  and  the  remainder  within  thirty  days  on 
the  goods  being  delivered ;  and  the  buyers  had  the  option  of  keeping 
the  goods  in  the  warehouse  at  the  charge  of  the  sellers  for  those  thirty 
days,  after  which  they  were  to  pay  the  rent ;  and  the  buyers  having 
employed  the  warehouseman  of  the  seller  as  their  agent,  he  filled  up 
some  of  the  casks  out  of  the  two  last,  but  left  the  bungs  out  in  order  to 
enable  the  custom-house  officer  to  guage  them ;  but  before  he  could  fill 
up  the  rest  a  fire  consumed  the  whole  in  the  warehouse  within  the  thirty 
days :  held  that  the  property  passed  to  the  buyers  in  all  the  casks  which 
were  filled  up,  because  nothing  further  remained  to  be  done  to  them  by 
the  seller ;  for  it  was  the  business  of  the  buyers  to  get  them  guaged, 
without  which  they  could  not  have  been  removed ;  and  the  act  of  the 
warehouseman  in  leaving  them  unbunged  after  filling  them  up,  which 
was  for  the  purpose  of  the  guaging,  must  be  taken  to  have  been  done  as 
agent  for  the  buyers,  whose  concern  the  guaging  was.  But  the 
property  in  the  casks  not  filled  up  remained  in  the  seller,  at  whose  risk 
they  continued. 

In  an  action  for  money  had  and  received  by  the  defendants  to 
the  use  of  the  plaintiffs,  a  verdict  was  found  for  the  plaintiffs  for 
1,415/.,  subject  to  the  opinion  of  the  Court  upon  the  following 
case. 

On  the  28th  of  April,  1808,  the  defendants,  as  prize  agents  to 
the  commissioners  for  the  care  and  disposal  of  Danish  property, 
put  up  to  public  sale  by  auction,  at  Dover,  the  cargo  of  a  Danish 
ship  in  lots,  and  the  lots  No.  28  to  54  inclusive  consisted  of 
turpentine  in  casks.  *The  quantity  contained  in  each  lot  being  [  *2ii  ] 
marked  on  the  catalogue  thus — 10  cwt.  3  qrs.  26  lbs.,  the  mode  of 
bidding  was  this ;  each  lot  (except  the  two  last,  which  were  sold 
at  uncertain  quantities)  was  to  be  taken  at  the  weight  at  which 

t  This  is  perhaps  the  leading  case  Blackburn,  J.,  p.  616),  44  L.  J.  G.  P. 

on  a  principle,  for  which  the  authori-  341,  32  L.  T.  355,  and  (1876)  1  App. 

ties  are  numerous.    As  one  of  the  Gas.  713,  739,  46  L.  J.  G.  P.  11,  35 

most  recent  of  the  train  of  cases  L.  T.  506.    But  it  is  to  be  observed 

following  it,  may  be  cited  that  of  that  the  question  of  risk  in  that  case 

Anderson  v.  Morice  (l$l  5)  IOC.  P.  609  did  not  necessarily  depend  on  the 

(see  particularly  the  judgment  of  property. — R.  G. 
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bugg  it  was  marked,  and  the  bidding  was  to  be  at  so  much  per  hundred 
Min'ett.  weight  on  that  quantity.  The  plaintiffs  employed  one  Acres,  the 
warehouseman  of  the  defendants,  to  bid  for  them,  and  all  the 
lots  of  turpentine,  (with  the  exception  of  3  lots,  which  were  sold 
to  other  bidders,)  were  knocked  down  to  Acres  so  acting  for  the 
plaintiffs.  No  conditions  of  sale  were  distributed  prior  to  the 
sale;  but  the  auctioneer,  before  the  bidding  commenced,  read 
aloud  the  following  conditions:  1st,  The  highest  bidder  to  be 
the  buyer ;  but  if  any  dispute  should  arise,  the  lot  to  be  put  up 
again.  2nd,  251.  per  cent,  is  to  be  paid  to  the  auctioneer  as  a 
deposit  immediately  after  the  sale,  and  the  remainder  in  80  days. 
The  remainder  of  the  purchase-money  is  to  be  paid  on  the  goods 
being  delivered.  Should  the  goods  remain  after  the  limited 
time,  the  warehouse  rent  from  that  time  to  be  paid  at  the  rate  of 
2*.  per  ton  per  month,  by  the  purchaser.  3rd,  The  goods  to  be 
taken  at  the  neat  weight  printed  in  the  catalogue.  4th,  The 
goods  to  be  taken  away  in  12  months,  or  resold  to  pay  the 
warehouse  rent.  Upon  failure  of  complying  with  these  condi- 
tions, the  deposit-money  is  to  be  forfeited,  and  the  commissioners 
to  be  at  liberty  to  resell  any  lots  belonging  to  defaulters,  by 
whom  all  charges  attending  the  same  shall  be  made  good. 
1*.  per  lot  under  101. — 1*.  6d.  from  101.  to  252. — and  2*. 
above  252.  lot  money  to  be  paid  by  the  buyer  to  the  auctioneer. 
Tare  allowed  for  turpentine  Is.  5d.  Upon  the  turpentine  being 
put  up  to  sale,  the  auctioneer,  by  the  direction  of  one  of  the 

[  *2i2  ]  defendants  present,  announced  *to  the  bidders  that  the  casks  of 
turpentine  were  to  be  filled  up  before  they  were  delivered  to  the 
purchasers ;  and  that  in  order  to  effect  this,  the  two  last  lots 
would  be  sold  at  uncertain  quantities,  and  the  preceding  lots 
would  be  filled  from  them.  The  whole  of  the  turpentine,  with 
the  exception  of  the  3  lots  before  mentioned,  were  sold  to  the 
plaintiffs ;  and  they  also  were  the  purchasers  of  the  two  last  lots, 
from  which  all  the  lots  without  exception  were  to  be  filled  up ; 
and  those  two  last  lots  were  accordingly  marked  by  the 
auctioneer  in  his  catalogue  with  the  words  "more  or  less." 
Immediately  after  the  sale  200Z.  was  paid  by  the  plaintiffs  to  the 
auctioneer,  as  their  deposit ;  and  on  the  9th  of  May,  1808,  the 
plaintiffs  paid  to  the  defendants  1,715Z.  upon  account  of  the 
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turpentine,  and  the  duties  payable  thereon.    The  turpentine       Ruoo 
remained  in  the  warehouses  of  the  defendants  as  before  the  sale,      minett. 
but  was  entered  at  the  custom-house  at  Dover,  in  the  name  of 
the  plaintiffs,  on  the  morning  of  the  10th  of  May,  1808,  before 
the  fire,  by  Acres,  who  paid  on  behalf  of  the  plaintiffs  450Z.  as  a 
deposit  for  the  duties.    On  the  same  morning  the  cooper,  who 
had  been  employed  by  the  defendants  to  make  up  all  the  casks 
previous  to  the  sale  of  the  28th  of  April,  was  sent  for  by  Acres, 
who  was  warehouseman  to  the  defendants,  and  who  acted  as 
agent  for  the  plaintiffs,  to  fill  up  the  casks  of  turpentine,  and  he 
had  filled  all  of  them  except  8  or  10 ;  leaving  them  with  the  bungs 
out  to  enable  the  custom-house  officer,  who  was  expected  every 
minute,  to  take  his  guage  in  order  to  ascertain  the  duties.    The 
two  last  lots,  which  were  sold  at  uncertain  quantities,  and 
marked  "  more  or  less,"  contained  more  turpentine  than  was 
sufficient  to  fill  up  all  those  bought  by  the  plaintiffs,  and  also 
those  bought  by  the  buyers  of  the  three  lots.    *In  filling  the      [  *2is  ] 
casks  sold  to  the  plaintiffs  one  of  the  two  last  lots  was  used,  and 
instead  of  the  other  of  the  two  last  lots,  a  preceding  cask  in 
point  of  number,  which  had  been  found  to  be  an  ullage  cask,  was 
substituted  by  the  cooper,  and  from  one  of  the  two  last  lots  the 
lots  sold  to  the  other  buyers  had  been  previously  filled  up.    All 
the  lots  sold  to  the  other  buyers  had  been  taken  away  before  the 
cooper  came  on  the  10th ;  and  while  the  cooper  was  employed  in 
filling  up  the  plaintiffs'  lots,  and  placing  them  ready,  with  the 
bungs  of  the  casks  out  for  the  custom-house  officer  to  guage,  but 
before  he  had  filled  up  all  the  casks,  or  bunged  any  of  them,  a 
fire  took  place  in  the  defendants'  warehouse,  which  consumed 
the  whole  of  the  turpentine  knocked  down  to  the  plaintiffs ;  the 
casks  not  having  been  weighed  again  by  the  plaintiffs,  or  guaged 
by  the  custom-house  officer.    While  the  money  paid  by  the 
plaintiffs    to    the    defendants    on  account  of    the    turpentine 
remained  in  their  hands,  they  received  notice  from  the  plaintiffs 
not  to  pay  it  over ;  and  the  present  verdict  is  composed  of  that 
sum,  deducting  the  4502.  paid  on  account  of  the  duty,  which  had 
been  restored  to  the  plaintiffs  by  the  commissioners  of  customs. 
The  question  for  the  opinion  of  the  Court  was,  Whether  the 
plaintiffs  were  entitled  to  recover  back  the  money  so  paid  to  the 
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B0oo       defendants  ?     If  they  were,  the  verdict  was  to  stand :  if  not,  a 

Mikett.     nonsuit  was  to  be  entered. 

Puller,  for  the  plaintiffs,  contended  that  the  contract  for  the 
sale  was  still  executory!  at  the  time  of  the  loss  by  fire,  inasmuch 
as  there  still  remained  something  for  the  vendors  to  do,  and 

[  *2H  ]  consequently  that  the  loss  must  *fall  upon  them,  and  not  upon 
the  vendees.  By  the  conditions  of  sale  80  days  were  to  be  allowed 
to  the  vendees  for  taking  the  casks  from  the  warehouse  of  the 
vendors,  and  before  they  were  removed  the  vendors  were  out  of 
the  two  last  casks  to  fill  up  all  the  rest,  so  as  to  make  them 
correspond  with  the  weights  at  which  they  were  marked :  and 
that  was  the  more  material,  because  until  it  was  done,  it  could 
not  be  ascertained  what  was  the  whole  price  to  be  paid,  as  those 
two  casks  were  to  be  paid  for  according  to  their  contents,  after 
the  rest  were  filled  up:  the  weighing  of  them  therefore  must 
necessarily  precede  the  delivery,  and  the  remainder  of  the  whole 
purchase  money  was  to  be  paid  on  the  delivery  of  the  goods. 
This  brings  the  case  within  the  decision  of  Hanson  v.  Meyer,! 
where  the  vendee  had  agreed  to  purchase  all  the  starch  of  the 
vendor  then  lying  in  the  warehouse  of  a  third  person  at  so 
much  per  cwt.  by  bill  at  two  months,  the  weight  of  which  starch 
was  afterwards  to  be  ascertained,  and  14  days  were  to  be  allowed 
for  the  delivery:  and  the  vendor  having  given  a  note  to  the 
vendee  addressed  to  the  warehouseman,  directing  him  to  weigh 
and  deliver  to  the  vendee  all  his  starch ;  the  Court  held  that  the 
absolute  property  in  the  goods  did  not  vest  in  the  vendee  before 
the  weighing,  which  was  to  precede  the  delivery  and  to  ascertain 
the  price  ;  and  that  the  vendee  having  become  bankrupt  before 
the  whole  had  been  weighed  and  delivered,  the  vendor  might 
retain  the  remainder.  It  is  true  that  in  that  case  the  whole  was 
to  be  weighed  before  delivery ;  and  here  only  the  two  last  casks : 
but  here  also  all  the  prior  casks  were  to  be  filled  up,  which  was 
not  done  at  the  time  of  the  loss ;  and  none  of  them  were  in  a 

[  *215  ]  condition  to  be  delivered,  as  the  bungs  *were  left  out,  in  order  to 
permit  the  custom-house  officer  to  guage  the  casks,  without 
which  they  could  not  be  removed,  and  it  was  part  of  the  business 

t  1  Com.  Dig.  541.  }8R  B.  572  (6  East,  614). 
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of  the  vendors  to  replace  the  bongs,  and  pat  the  casks  in  a  Base 
proper  condition  to  be  delivered.  In  Hammond  v.  Anderson^  Minbtt. 
all  the  bales  lying  at  a  wharf,  which  had  been  sold  for  an  entire 
sum,  had  been  taken  possession  of  by  the  vendee  and  weighed, 
and  part  had  been  removed  by  him  before  his  bankruptcy; 
and  therefore  it  was  held  that  the  vendor  had  no  right  to  stop 
what  remained  in  the  hands  of  the  wharfinger.  In  Hinde  v. 
Whitehou8e,l  though  the  sugars  were  in  the  King's  warehouses 
under  the  locks  of  the  King  and  the  owner,  from  whence  they 
could  not  be  removed  till  the  duties  were  paid,  which  were  to  be 
paid  by  the  sellers ;  yet  they  had  been  weighed  and  the  duties 
ascertained ;  and  one  of  the  conditions  of  sale  at  the  auction  was, 
that  the  sugars  were  to  be  taken  with  all  defects  as  they  then 
were,  at  the  King's  weights  and  tares,  with  the  allowance  of 
draft,  or  re- weighed  giving  up  the  draft,  and  to  be  at  the  pur- 
chaser's risk  from  the  time  of  the  sale;  by  which  latter  was 
evidently  meant,  from  the  time  when  the  lot  was  knocked  down 
to  the  highest  bidder :  and  besides,  the  acceptance  of  the  sample 
by  the  purchaser,  as  part  of  the  thing  purchased,  was  held  to 
bind  the  sale.  If  a  horse  were  sold,  and  agreed  to  be  delivered 
by  the  vendor  after  he  was  shod  ;  and  the  horse  died  before ;  the 
loss  would  fall  upon  the  vendor.  So  here,  the  act  of  filling  up  the 
casks  was  to  be  performed  by  the  vendors  before  delivery : 
and  though  if  the  case  rested  upon  that  circumstance  alone,  a 
distinction  might  be  taken  as  to  those  casks  which  had  been 
filled  up ;  yet  the  vendees  *were  entitled  to  have  the  whole  re-  [  Mis  ] 
bunged  before  delivery. 

(Lord  Ellenbobouoh,  Ch.  J.  observed,  that  the  vendees  were 
entitled  to  have  the  casks  filled  up  and  the  bungs  belonging  to 
them ;  but  that  the  vendors  had  no  concern  with  the  unbunging 
or  bunging  of  them,  the  former  of  which  was  done  on  account  of 
the  custom-house  officer  intervening  to  do  his  duty  before  the 
goods  were  removed  by  the  vendees.  And  upon  inquiry  at  whose 
instance  the  guaging  was  to  be  performed,  it  was  admitted  that 
the  vendees  could  not  have  removed  the  goods  till  they  were 
guaged ;  and  therefore  the  Court  considered  that  it  was  their 

t  8  B.  B.  763  (1  Bos.  &  P.  (N.  B.)  69).         J  8  B  B.  676  (7  East,  658). 
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Buoq       duty  to  get  them  guaged.    The  Court  also  inquired  as  to  the 
Minbtt.      number  of  casks  which  had  been  filled  up  :  and  it  was  agreed 
that  all  had  been  filled  up  except  10 ;  on  which  they  asked  the 
defendants'  counsel  what  answer  he  had  to  give  to  those  10.) 

Carr,  for  the  defendants,  admitted  that  the  vendors  could 
not  claim  the  value  of  the  two  casks,  out  of  which  turpentine 
had  been  taken  to  fill  up  the  others,  because  the  quantities  they 
contained  were  not  ascertained  by  weighing  at  the  time  of  the 
loss :  but  with  respect  to  the  last  10  which  had  not  been  filled  up, 
he  still  contended  that  the  property  passed  by  the  sale ;  for  by 
the  contract  the  mark  on  each  cask  was  conclusive  as  to  the 
quantity  and  the  price  being  also  ascertained,  every  thing 
material  to  the  perfection  of  a  contract  of  sale  was  complete : 
and  at  any  rate  the  vendees  should  have  called  upon  the 
vendors  to  fill  up  the  remainder. 

(Lord  Ellenborough,  Gh.  J.  Still  the  fact  is,  that  by  the 
vendors'  not  having  filled  up  the  last  ten  casks,  they  were  not  in 
a  deliverable  state  at  the  time  of  the  loss ;  and  it  was  certainly  a 
material  act  to  be  done,  to  make  up  the  quantity  marked.) 

[  *2i7  ]  The  *  warehouseman  who  was  to  do  it  was  the  common  agent  of 
both :  and  *this  case  is  so  far  distinguishable  from  that  of 
Hanson  v.  Meyer,  that  there  the  vendee  could  not  have  removed 
the  goods  till  they  were  weighed;  but  here  the  quantity  and 
price  being  ascertained,  the  vendees  might  have  waived  calling  on 
the  vendors  to  fill  up  the  casks,  and  might  have  taken  them 
away  when  they  pleased. 

Lord  Ellenborough,  Ch.  J. : 

The  Court  have  already  intimated  their  opinion,  as  to  those 
casks  in  the  first  lots  which  were  filled  up,  and  on  which 
nothing  remained  to  be  done  on  the  part  of  the  sellers,  but  only 
the  casks  were  left  to  remain  for  SO  days  at  the  option  of  the 
purchasers  in  the  warehouse  at  the  charge  of  the  sellers :  the 
payment  of  the  warehouse  rent  however  is  not  material  in  this 
case  :  and  when  the  casks  were  filled  up,  every  thing  was  done 
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which  remained  to  be  done  by  the  sellers.  It  was  necessary  Rnoo 
however  that  they  should  be  guaged  before  they  were  removed,  minbtt. 
and  the  bungs  were  left  out  for  the  purpose  of  the  guager's  doing 
his  office,  which  it  was  the  buyer's  business  to  have  performed ; 
and  therefore  according  to  the  case  of  Hanson  v.  Meyer,  and  the 
other  cases,  every  thing  having  been  done  by  the  sellers,  which 
lay  upon  them  to  perform,  in  order  to  put  the  goods  in  a 
deliverable  state  in  the  place  from  whence  they  were  to  be  taken 
by  the  buyers,  the  goods  remained  there  at  the  risk  of  the  latter. 
But  with  respect  to  the  other  ten  casks,  as  the  filling  them  up 
according  to  the  contract  remained  to  be  done  by  the  sellers,  the 
property  did  not  pass  to  the  buyers,  and  therefore  they  are  not 
bound  to  pay  for  them. 

Le  Blanc,  J.  :t  [  218  1 

The  case  is  to  be  considered  as  involving  so  many  distinct 
contracts  as  there  were  distinct  lots  bought  by  the  plaintiffs.  The 
turpentine  was  purchased  at  so  much  per  cwt.,  and  it  was  to  be 
taken  according  to  the  weight  marked  on  each  lot ;  but  the  casks 
were  to  be  filled  up  by  the  sellers  out  of  turpentine  belonging  to 
them,  in  order  to  make  the  weights  agree  with  the  marks.  I  say 
belonging  to  the  sellers,  because  the  two  last  casks  were  only 
sold  according  as  their  actual  weights  should  turn  out  to  be, 
after  filling  up  the  rest :  and  if  more  turpentine  had  been 
wanted  than  those  casks  could  have  supplied  for  filling  up 
the  rest,  it  must  have  been  settled  which  of  the  respective 
purchasers  was  to  take  less  than  his  calculated  quantity.  Till 
the  several  casks  therefore  were  filled  up  I  consider  the  property 
as  remaining  in  the  sellers.  But  a  certain  number  of  casks  were 
filled  up ;  and  with  respect  to  them  nothing  further  remained  to 
be  done  by  the  sellers.  But  it  was  necessary  that  the  custom- 
house officer  should  guage  them  before  they  could  be  removed. 
Then  the  warehouseman  who  was  acting  as  the  common  agent  of 
the  buyers  and  sellers,  having  filled  up  those  casks,  on  the  part 
of  the  sellers,  left  them  unbunged  for  the  purpose  of  the 
officer's  guaging  them,  and  ascertaining  the  duties,  which  was  an 
act  to  be  done  on  the  part  of  the  buyers,  to  entitle  them  to 

t  Grose,  J.,  was  indisposed  and  absent. 
B.B. — VOL.X.  I  I 
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Btroa       remove  the  goods.    Then  as  nothing  more  remained  to  be  done 
Minett.     by  the  sellers  on  those  casks  which  were  filled  up,  they  were  from 
that  time  at  the  risk  of  the  buyert :  but  those  which  were  not 
filled  up  continued  at  the  risk  of  the  sellers. 

I  21*  3       Bayley,  J. : 

In  many  cases  it  happens,  where  every  thing  has  been  done  by 
the  sellers  which  they  contracted  to  do,  that  the  property  passes 
to  the  buyers,  though  the  goods  may  still  continue  in  the  actual 
possession  of  the  sellers.  It  lies  upon  the  plaintiffs  then  to  make 
out,  that  something  still  remained  to  be  done  to  the  goods  by  the 
sellers  at  the  time  when  the  loss  happened.  But  with  respect  to 
those  casks  which  had  been  filled  up,  nothing  remained  to  be 
done  but  the  guaging  by  the  officer,  and  as  that  was  to  be  pro- 
cured to  be  done  by  the  buyers,  Acres,  who  left  out  the  bungs  for 
the  purpose  of  enabling  the  officer  to  gauge,  must  be  taken  to 
have  acted  as  the  agent  of  the  buyers  for  that  purpose ;  and 
therefore  nothing  more  remaining  to  be  done  by  the  sellers,  the 
property  passed.  But  with  respect  to  the  other  casks,  something 
did  remain  to  be  done  by  the  sellers,  namely,  the  filling  them  up: 
and  it  is  not  sufficient  for  them  to  say  that  they  were  not  called 
upon  to  do  so  by  the  buyers ;  for  if  they  meant  to  relieve  them- 
selves from  all  further  responsibility,  they  should  have  done 
what  remained  for  them  to  do,  and  until  that  was  done  the 
property  continued  in  them. 

Upon  this  it  was  agreed  that  the  proportion  to  be  allowed  to  the 
plaintiffs  on  the  ten  casks  should  be  settled  out  of  Court ;  and 
that  the  verdict  should  be  entered  accordingly. 
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DEING  v.  DICKENSON.  woe. 

(11  East,  225—226.)  MaylO. 

If  a  defendant  be  served  -with  a  writ  by  a  wrong  christian  name  of  [  225  ] 
W.,  and  do  not  appear  to  it,  the  plaintiff  cannot  file  common  bail  for 
him  in  his  right  name  of  E.,  sued  by  the  name  of  W.,  nor  declare 
against  him  de  bene  ease  in  that  form;  and  the  proceedings  were  set 
aside  for  irregularity,  after  interlocutory  judgment  signed  for  want  of 
a  plea. 

The  defendant,  whose  christian  name  was  Edward,  was  served 
Tvith  a  writ  on  the  18th  of  April,  in  which  he  was  sued  by  the 
name  of  William ;  and  not  having  appeared  to  it,  the  plaintiff, 
on  the  28th  of  April  in  this  Term,  filed  common  bail  for  him  in 
his  right  name  of  Edward,  sued  by  the  name  of  William,  and 
also  served  him  with  notice  of  a  declaration  de  bene  esse  by  the 
name  of  Edward,  sued  by  the  name  of  William,  and  with  notice 
to  plead  in  8  days.  No  plea  having  been  filed  within  the  time, 
the  plaintiff  signed  interlocutory  judgment,  and  gave  notice  of 
•executing  a  writ  of  inquiry.  Whereupon  Espinasse  having 
obtained  a  rule  for  setting  aside  the  proceedings  for 
irregularity ; 

Puller  now  shewed  cause,  and  referred  to  Oakley  and  Giles,  t 
where,  in  a  penal  action,  the  defendant  having  *been  sued  by  a  [  *220  ] 
wrong  name,  but  served  with  notice  of  declaration  in  his  right 
name,  the  Court  held  a  judgment  signed  for  want  of  a  plea 
regular  ;  saying,  that  pleas  in  abatement  might  be  struck  out  of 
the  books,  if  judgments  could  be  set  aside  for  such  misnomers  : 
-and  also  to  Delanoy  v.  Cannon,t  whefe,  though  the  Court  set 
aside  the  proceedings  under  similar  circumstances,  upon  objec- 
tion urged  before  plea  ;  yet  they  distinguished  it  on  that  ground 
from  the  prior  case  of  Oakley  v.  Giles.  He  observed  that,  in 
this  case,  common  bail  having  been  filed  for  the  defendant  by 
his  right  name,  and  he  having  had  personal  service  of  a  notice 
of  declaration  by  his  right  name,  should  have  come  in  the  first 
'  instance  to  stay  proceedings,  and  not  have  waited  till  judgment 
had  been  signed. 

t  3  East,  167.  t  Ante,  p.  315  (10  East,  328). 

I  i  2 
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Drino  But  the  Court  held  the  judgment  to  be  irregular,  on  the 

Dickenson,   ground  that  the  plaintiff,  having  sued  out  process  against  the 

defendant  by  a  wrong  name,  could  not  cure  that  defect  by  his 

own  act  of  filing  common  bail  for  the  defendant,  and  serving 

him  with  notice  of  declaration  de  bene  esse  by  his  right  name. 

Rule  absolute. 


1809.  THE  KING  v.  THE  JUSTICES  OP  KENT.f 

XayW.  (U  jj^  229—231.) 

r  229  l  A  mandamus  to  the  justices  in  Sessions,  to  allow  an  item  of  charge* 

in  the  coroner's  account,  refused ;  because  the  justices  were  of  opinion 
under  the  circumstances,  that  there  was  no  ground  to  suppose  that  the 
deceased  had  died  any  other  than  a  natural,  though  a  sudden  death, 
and  therefore  that  the  inquisition  had  not  been  duly  taken ;  and  thi» 
Court  seeing  no  reason  for  interfering  with  that  judgment. 

Garro  jf  moved  for  a  mandamus  to  the  defendants  to  allow 
an  item  (which  they  had  before  rejected)  in  the  coroner's* 
account,  for  his  fee  on  an  inquisition  taken  by  him  on  the  body 
of  John  Sutton.  This  application  was  made  on  the  affidavit  of 
Mr.  De  Lasaux,  coroner  of  the  county  of  Kent,  stating  that  in 
December  last  he  was  sent  for  by  the  parish  officers  of  Wye  in 
that  county,  to  take  an  inquest  on  view  of  the  body  of  T.  Austen,, 
supposed  to  have  been  killed  by  the  kick  of  a  horse.  That  he 
went  there  and  took  the  inquest ;  and  on  his  arrival  at  the  inn 
[  *230  ]  where  the  jury  were  assembled,  several  *of  them  informed  him 
that  there  was  another  inquest  for  him  to  take,  as  one  John 
Sutton,  who  had  lately  come  from  Surrey  to  reside  at  Wye,  had 
just  before  the  coroner's  arrival  died  suddenly  in  a  shop  in  the 
town  while  he  was  purchasing  some  furniture.  That  in  conse- 
quence of  this  information,  after  the  inquest  on  Austen  was 
taken,  the  coroner  re-swore  the  jury  to  inquire  into  the  cause  of 
Sutton's  death,  in  pursuance  of  the  stat.  4  Ed.  I.  st.  2,  directing 
the  coroner  to  go  to  the  place  where  a  person  is  slain  or  sud- 
denly dead.  That  it  appeared  in  evidence  before  the  coroner, 
that  Sutton  went  into  Mr.  Howard's  shop  apparently  in  very 

•f  Confirmed  and  followed  in  Reg.  y.  Justices  of  Catrmarihenshire  (1847) 
10  a  B.  796,  16  L.  J.  M.  C.  167.— B.  0. 
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good  health ;  that  he  complained  of  a  pain  in  his  hip,  eat  down  the  kiko 
in  a  chair  in  the  shop,  and  suddenly  died.  In  consequence  of  the 
which  evidence,  and  that  of  the  surgeon  who  was  immediately  Jub£ent.  °F 
sent  for  to  attend  him,  and  who  endeavoured  to  restore  him  but 
without  effect,  the  jury  returned  a  verdict  of,  died  by  the  visita- 
tion of  God.  That  on  carrying  in  his  bill  to  the  last  Easter 
Sessions  pursuant  to  the  stat.  25  Geo.  II.  c.  29,  the  coroner 
charged  the  county  11.  for  the  last-mentioned  inquisition,  when 
the  magistrates  disallowed  this  charge,  being  of  opinion  that  the 
inquisition  had  been  improperly  taken.  The  mandamus  was 
now  pressed  for  on  the  ground  that  the  item  ought  to  have  been 
allowed ;  the  death  having  been  in  fact  sudden,  and  the  coroner 
having  been  called  upon  by  respectable  inhabitants  of  the  place 
to  execute  his  office  before  he  had  interfered  :  and  the  refusal  of 
the  magistrates  to  allow  it  being  felt  by  the  coroner  as  an  im- 
putation of  improper  practice  on  his  part. 

The  Court,  however,  exculpated  the  coroner  from  the  impu- 
tation of  any  intentional  improper  practice  in  the  particular 
instance,  as  the  taking  of  the  inquisition  seemed  *to  have  been  [  *23i  ] 
suggested  to  him  by  others.  Though  Lord  Ellenborouoh,  Ch.  J. 
observed  that  there  were  many  instances  of  coroners  having 
exercised  their  office  in  the  most  vexatious  and  oppressive 
manner,  by  obtruding  themselves  into  private  families  to  their 
great  annoyance  and  discomfort,  without  any  pretence  of  the 
deceased  having  died  otherwise  than  a  natural  death ;  which  was 
highly  illegal.  But  the  Court  still  thought  that  there  was  no 
sufficient  ground  for  the  present  application ;  for  the  statute  had 
directed  that  the  fees  should  be  allowed  to  the  coroner  for  all  in- 
quisitions duly  taken ;  and  the  justices  were  to  judge  whether 
the  inquisition  in  question  had  been  duly  taken;  and  there  was 
no  reason  for  imputing  to  them  that  they  had  exercised  their 
judgment  with  any  undue  bias;  and  the  Court  did  not  see 
any  occasion  to  interfere  with  that  judgment  in  this  instance. 

Rule  refused. 
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1809  PULLER  and  Another  v.   STANIFORTH. 

May  18.  (11  Bast,  232—244.) 

Freighters  chartered  a  foreign  ship  to  take  a  cargo  from  London  to> 
L        -1  St.  PeterBburgh,  and  to  load  a  cargo  there  and  immediately  return  to 

London,  paying  so  much  freight  per  ton :  and  it  was  covenanted  that  if 
political  or  other  circumstances  should  prevent  the  shipping  a  return 
cargo,  or  discharging  the  outward  cargo,  the  freighters  might  detain  th* 
ship  at  St.  P.  for  40  running  days ;  and  if  that  time  elapsed  without  the- 
outward  cargo  being  delivered,  and  consequently  without  the  return 
cargo  being  put  on  board,  the  master  should  be  at  liberty  to  return  to- 
London,  and  the  freighters  should  pay  him  2,5002.  immediately  upon 
the  arrival  of  the  ship  at  London.  The  freighters  then  procured  a 
policy  of  insurance,  whereby  the  underwriters  agreed  to  pay  a  total  loss 
in  case  the  ship  was  not  allowed  by  the  Russian  Government  to  load  a 
cargo  at  St  P.  on  the  chartered  voyage.  In  fact  the  Russian  Govern- 
ment, when  the  ship  arrived  at  St.  P.  presuming  that  the  outward  cargo- 
was  British,  refused  permission  to  unload  her,  and  consequently  she 
could  not  take  in  a  Russian  cargo :  on  which  the  master,  judging  for 
the  best,  proceeded  immediately  to  Stockholm,  where,  after  disposing  of 
the  outward  cargo  to  disadvantage,  he  brought  home  a  Swedish  cargo  to 
London,  and  earned  freight  thereon.  Held,  1.  That  the  insurance  was 
legal  in  the  terms  of  it 

2.  That  the  refusal  of  the  Russian  Government  to  permit  the  ship  to 
unload  her  outward  cargo,  was,  in  effect  and  within  the  meaning  of  the* 
contracting  parties,  a  refusal  to  allow  her  to  load  a  cargo  at  St.  P. ;  and 
consequently  that  a  total  loss  within  the  policy  was  incurred. 

3.  That  the  proceeding  directly  from  St.  P.  to  London  was  not  a 
condition  precedent  to  the  master's  right  to  recover  from  the  freighters 
the  dead  freight  of  2,500/. ;  but  that  he  was  entitled  to  the  same  not- 
withstanding the  intermediate  voyage  to  Stockholm,  under  the  circum- 
stances ;  and  consequently  that  the  freighters  were  entitled  to  recover 
the  same  from  the  underwriters.    But, 

4.  That  as  the  freighters  would  be  entitled  to  deduct  from  the  sum 
payable  to  the  master  for  dead  freight  the  amount  of  the  freight  received 
by  him  on  the  cargo  from  Stockholm  to  London,  though  such  inter- 
mediate voyage  were  not  originally  contemplated  by  the  contracting 
parties,  but  was  undertaken  upon  the  emergency,  therefore  the  under- 
writers were  entitled  to  make  the  same  deduction  from  the  total  loss 
stipulated  for  by  the  policy  in  the  event  which  had  happened ;  every 
contract  of  insurance  being  in  its  nature  a  contract  of  indemnity. 

This  was  an  action  on  a  policy  of  assurance  in  the  common 
printed  form,  with  none  of  the  blanks  filled  up,  bat  containing 
the  following  memorandum  written  at  the  bottom  of  it.  "  In 
consideration  of  10  guineas  per  cent,  hereby  received,  we,  the 
underwriters  on  this  policy,  agree  to  pay  a  total  loss,  in  case  the 
ship  Ann,  Capt.  Flower,  is  not  allowed  by  the  Russian  Govern- 
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ment  to  load  a  cargo  at  St.  Fetersburgh  on  the  voyage  he  is  at  Puller 
present  chartered  by  Messrs.  C.  &  B.  Poller."  The  declara-  stanifobth. 
tion,  after  setting  out  the  policy,  of  which  the  *  defendant  on  the  [  *233  ] 
26th  of  April,  1808,  became  an  underwriter,  proceeded  to  state, 
that  on  the  18th  of  April,  1808,  by  a  certain  charter-party  of 
affreightment  of  that  date  between  S.  Flower,  master  of  the 
American  ship  Ann  of  New  York,  then  in  the  port  of  London, 
and  the  plaintiffs,  Flower  let  the  said  ship  to  freight  to  the 
plaintiffs  for  the  voyage  on  certain  terms  and  conditions; 
whereby  Flower  covenanted  that  the  ship  should  be  properly 
manned,  &c.  and  provided  for  her  intended  voyage,  and  take  on 
board  from  the  plaintiffs  a  full  and  complete  cargo  of  all  such 
lawful  goods  as  they  should  put  on  board,  and  immediately 
depart  with  the  same  from  the  port  of  London,  and  proceed  to 
St.  Petersburgh  in  Russia,  and  then  and  there  unload  and  make 
a  right  and  true  delivery  and  discharge  of  all  the  said  cargo  to 
the  agents  of  the  plaintiffs  ;  and  upon  delivery  and  final  dis- 
charge of  all  the  said  cargo  so  put  on  board  at  London,  that 
Flower  should  immediately  receive  and  take  on  board  the  said 
ship  at  St.  Petersburgh  from  the  plaintiffs'  agents  a  full  and 
complete  cargo  of  hemp  and  such  other  goods  as  they  should 
think  proper  to  load,  &c. ;  and  the  said  cargo  so  being  loaded 
and  the  ship  dispatched,  that  she  should  immediately  proceed 
and  return  to  the  port  of  London,  and  then  and  there  make  a 
right  and  true  delivery  of  all  the  said  cargo  of  hemp  and  other 
goods  so  put  on  board  at  St.  Petersburgh.  In  consideration 
whereof  the  plaintiffs  covenanted  with  Flower,  that  they  should 
provide  the  ship  with  a  British  licence,  and  not  only  put  on 
board  the  said  cargo  at  London,  and  on  her  arrival  at  St.  Peters- 
burgh unload  the  same,  and  thereupon  put  on  board  such  return 
cargo  of  hemp,  &c.  and  on  her  arrival  at  London  unload  and 
receive  the  same,  but  also  should  pay  to  Flower  in  full  for  the 
freight  of  the  *ship  at  the  rate  of  10Z.  per  ton,  with  10Z.  per  [  *234  ] 
cent,  for  primage,  and  100  guineas  as  a  gratification  to  him  as 
master,  immediately  upon  the  delivery  of  the  return  cargo  at 
London.  And  Flower  covenanted,  that  if  political  or  other  cir- 
cumstances should  arise  to  prevent  the  shipping  a  return  cargo, 
or  discharging  the  outward  cargo,  the  plaintiffs  or  their  agents 


488  1809.    K.  B.    11  EAST,  234—235.  [b.b. 

Puller  should  be  at  liberty  to  detain  the  ship  at  St.  Petersburgh  for  40 
Stakivobth.  running  days  in  the  whole  after  her  arrival  there.  And  the 
'  plaintiffs  covenanted,  that  after  the  ship  should  have  remained 
at  St.  Petersburgh  for  40  running  days,  without  such  outward 
cargo  being  unloaded  and  delivered,  and  consequently  without 
the  return  cargo  being  put  on  board,  Flower  should  be  at  liberty 
to  return  with  his  vessel  to  London  or  any  other  port  in 
England :  and  that  the  plaintiffs  should  pay  Flower  2,500L  im- 
mediately upon  the  arrival  of  the  ship  at  London  or  any  such 
port  in  England.  The  plaintiffs  then  averred  that  afterwards  on 
the  26th  of  April,  1808,  the  ship  so  taken  to  freight  had  a 
licence  from  the  British  Government  for  the  voyage  in  the  policy 
and  charter-party  mentioned  ;  and  that  the  plaintiffs  were  in- 
terested in  the  voyage  insured  to  the  amount  of  what  was  so 
agreed  to  be  paid  to  Flower  for  the  use  of  his  ship :  that  she 
afterwards  sailed  from  London  upon  the  said  voyage,  and 
arrived  at  St.  Petersburgh ;  but  was  not  allowed  by  the  Russian 
Government  to  load  a  cargo  at  St.  Petersburgh  on  the  said 
voyage  chartered,  &c.  ;  and  after  remaining  there  40  days, 
without  unloading  and  delivering  her  outward  cargo,  and  with- 
out a  return  cargo  being  put  on  board  her,  she  departed  from  St. 
Petersburgh  and  arrived  at  London :  by  reason  of  which  pre- 
mises the  defendant  became  liable  to  pay  to  the  plaintiffs  200/. 
the  amount  of  his  insurance.    There  were  also  the  common 

[•235]  money  counts.  The  defendant  pleaded  a  *tender  of  the  pre- 
mium, which  was  admitted,  and  the  general  issue  to  the  rest  of 
the  demand. 

The  facts  proved  at  the  trial  were  in  substance  the  same  as 
stated  in  the  first  count:  the  ship  which  was  American  sailed  on 
the  insured  and  chartered  voyage  with  a  British  licence:  but 
when  she  arrived  at  St.  Petersburgh,  it  appearing  upon  examina- 
tion of  the  captain  that  he  had  come  immediately  from  England, 
with  which  Bussia  was  then  at  war,  he  was  refused  permission 
to  unload  his  cargo,  being  presumed  to  be  British,  though  no 
particular  examination  of  it  was  had ;  and  being  obliged  to 
depart  with  his  original  cargo,  and  without  any  return  cargo, 
the  captain,  judging  as  he  thought  for  the  best,  determined  to 
proceed  to  Stockholm,  to  see  if  he  could  dispose  of  his  cargo 
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there.    He  did  accordingly  proceed  to  Stockholm,  and  disposed      pullbb 
there  of  his  outward  cargo  of  lead,  though  to  disadvantage ;  and  stawipobth. 
also  took  in  other  goods  there,  and  returned  from  thence  to  the 
port  of  London :  and  freight  was  made  on  the  goods  shipped  at 
Stockholm  and  brought  home. 

The  plaintiffs  went  at  the  trial  for  the  amount  of  the  dead 
freight  stipulated  by  the  charter-party  to  be  paid  to  Flower, 
amounting  to  2,500Z. :  or  if  not  entitled  to  the  whole  of  it,  to  so 
much  of  it  as  would  remain  after  deducting  the  amount  of  the 
freight  earned  by  the  ship  from  Stockholm  to  London.  The 
defendant  on  the  other  hand  contended  at  the  trial,  first,  that 
this  was  in  effect  a  wagering  policy,  for  the  underwriters  to  pay 
2,5002.  if  the  government  of  Bussia  would  not  suffer  the  ship  to 
load  at  St.  Petersburgh;  and  was  therefore  illegal;  (and  this 
objection,  if  any,  appeared  on  the  record.)  But,  2ndly,  suppos- 
ing it  to  be  legal,  that  the  assured  were  bound  to  have  'presented  [  *236  ] 
the  ship  at  St.  Petersburgh  in  a  condition  to  receive  a  home- 
ward-bound cargo,  without  any  obstacle  interposed  by  their 
own  act  to  the  obtaining  permission  to  load  from  the  Russian 
Government :  whereas  it  appeared  that  the  refusal  of  the 
Russian  Government  to  permit  the  ship  to  load  was  founded 
altogether  upon  the  nature  and  property  of  her  outward-bound 
cargo  then  on  board,  which  from  the  circumstances  of  the  case 
was  concluded  to  be  British;  and  not  upon  any  objection  to 
permit  their  own  export  trade.  And  it  was  argued  to  be  a  very 
different  question  whether  a  foreign  Goyernment  would  allow  of 
an  import  trade  from  a  particular  country,  or  of  their  own 
export  trade.  That  by  the  terms  of  the  policy  the  underwriters 
were  entitled  to  insist,  as  a  condition  precedent,  that  the  ship 
should  be  presented  at  St.  Petersburgh  in  a  condition  ready  to 
receive  on  board  a  Russian  cargo,  in  which  case  it  did  not 
appear  that  the  Russian  Government  would  have  refused  its  per- 
mission ;  the  only  refusal  given  by  it  being  to  unload  a  British 
cargo ;  against  which  the  underwriters  had  not  undertaken  to 
indemnify  the  plaintiffs.  Srdly,  It  was  objected  (which  went 
only  to  the  quantum  of  the  verdict,)  that  this  being  a  contract  of 
indemnity,  and  as  the  plaintiffs  would  be  entitled  to  deduct  out 
of  the  dead  freight  of  2,500Z.  payable  to  Flower  the  amount  of 
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puller  the  freight  earned  by  him  in  the  coarse  of  the  voyage  home  from 
Stakifobth.  Stockholm,  the  underwriters  were  also  entitled  to  have  the  same 
deduction  made.  The  plaintiffs  having  recovered  a  verdict  at 
the  trial  (which  was  taken  for  the  whole  sum)  these  grounds  of 
objection  were  stated  again  upon  a  motion  in  arrest  of  judgment, 
for  a  new  trial,  or  for  a  proportionable  deduction  from  the  sum 
recovered. 

[  237  ]  Garrow  and  Puller  shewed  cause  against  the  rule : 

1st.  This  is  no  wagering  policy,  but  strictly  for  an  indemnity 
against  any  loss  under  the  charter-party.  The  ship  was  chartered 
to  proceed  outwards  with  a  cargo  of  British  goods,  and  return 
with  a  Bussian  cargo  instead;  and  if  the  assured  could  not 
dispose  of  the  first  and  procure  the  second,  they  would  be  subject 
at  all  events  to  the  payment  of  dead  freight ;  and  against  this 
eventual  loss  it  was  the  object  of  the  policy  to  indemnify  them. 
The  insurance  therefore,  which  was  to  protect  an  adventure  for 
the  exchange  of  British  for  foreign  commodities,  was  strictly  legal. 
The  insurance  of  any  event  is  not  prohibited  by  the  st.  14  Geo.  HI. 
c.  48,  if  the  assured  be  really  interested  in  it,  and  the  event 
itself  be  not  illegal  :t  and  it  cannot  be  denied  that  the  plaintiffs 
had  an  interest  in  the  event.  2ndly,  It  is  neither  expressed  in 
the  terms,  nor  can  be  inferred  from  the  nature  of  the  contract  of 
insurance,  that  the  assured  engaged  that  the  ship  should  be  in  a 
condition  to  receive  a  homeward  cargo  by  the  delivery  of  the  out- 
ward cargo.  On  the  contrary,  the  memorandum  in  the  policy 
refers  to  the  charter-party,  in  which  the  nature  of  the  adventure 
is  disclosed ;  stating  the  outward  cargo  to  be  goods  shipped  by 
the  plaintiffs  from  the  port  of  London ;  and  the  event  is  therein 
provided  for  "  if  political  or  other  circumstances  should  arise  to 
prevent  the  shipping  a  return  cargo  or  discharging  the  outward 
cargo/9  And  under  this  charter-party  the  ship  sailed  with  a 
British  licence.  It  is  impossible  therefore  to  imply  a  condition 
that  the  ship  should  at  all  events  be  empty  at  St.  Fetersburgh. 
[  *238  ]      Srdly,  The  captain's  proceeding  to  Stockholm  was  wholly  *out  of 

t  Reference  was  made  to  what  was      B.  B.  659,  684  (2  Bos.  &  P.  (N.  B.) 
said  by  Lawbenoe,  J.  in  Lucena  v.      300),  Ac. 
Craufwrd,  in  error,  in  Dom.  Proc.  6 
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the  charter-party,  and  a  new  adventure  resting  upon  his  personal      Pulleb 

MM 

responsibility.  Whether  he  may  have  rendered  himself  liable  in  stanipobth. 
damages  to  the  plaintiffs  for  having  taken  upon  him  to  dispose 
of  their  property  in  a  manner  unauthorized  by  and  disad- 
vantageous to  them,  is  another  question  with  which  the  under- 
writers on  this  policy  can  have  no  concern ;  for  the  loss  which 
they  have  undertaken  to  indemnify  accrued  before  the  voyage  to 
Stockholm.  But  at  any  rate  this  objection  only  goes  to  the 
quantum  of  the  verdict ;  and  if  the  Court  should  be  of  opinion 
that  the  freight  earned  in  that  voyage  may  be  deducted  by  the 
plaintiffs  out  of  the  amount  of  the  dead  freight  they  have  engaged 
to  pay  to  Flower,  considering  the  policy  in  question  on  the  strict 
ground  of  indemnity,  as  in  Godsal  v.  Boldero,!  the  quantum  of 
the  deduction  may  be  ascertained  by  an  arbitrator. 

(Lord  Ellenborough,  Ch.  J. :  An  unforeseen  event  has 
recouped  part  of  the  total  loss ;  which  brings  the  case  within  the 
principle  of  Godsal  v.  Boldero ;  this  being  strictly  a  contract  of 
indemnity  :  the  plaintiffs  must  therefore  write  off  the  difference. 

Lb  Blanc,  J. :  Supposing  any  loss  to  have  happened  upon  the 
sale  of  the  lead  at  Stockholm,  that  was  part  of  the  adventure, 
and  cannot  affect  the  question  of  freight ;  the  loss  of  which  has 
evidently  been  diminished  pro  tanto  by  the  freight  earned  from 
Stockholm. 

Bayley,  J. :  The  freight  received  on  the  cargo  brought  from 
Stockholm,  on  account  of  the  plaintiffs,  has  paid  part  of  the  total 
loss  which  had  at  one  time  accrued.) 

The  Attorney-General,  Park,  and  Wigley,  in  support  of  the 
rule,  after  slightly  touching  on  the  first  question,  as  *thrown  out  [  *239  ] 
for  the  consideration  of  the  Court,  whether  the  event  insured 
were  such  as  it  was  legal  for  a  subject  of  this  country  to  speculate 
upon  in  a  policy,  proceeded  to  urge  the  second  objection  on  the 
same  ground  as  before ;  that  the  risk  of  the  underwriters  was 
much  enhanced  by  the  nature  of  the  outward-bound  cargo,  a  risk 
not  contemplated  by  them,  or  provided  for  in  the  terms  of  the 

t  9  East,  72. 
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Puller     policy ;  which  was  attempted  to  be  enlarged  so  as  to  indemnify 

MM 

stanifoeth.  the  assured  against  the  risk  of  not  being  permitted  to  unload  a 
cargo  of  British  goods  in  order  to  load  a  Russian  cargo.  The 
underwriters  were  not  bound  to  look  into  the  licence  granted  by 
the  British  Government,  which  was  only  required  in  order  to 
legalize  the  voyage  to  St.  Petersburgh  in  the  existing  state  of 
things.  The  underwriters  laid  a  wager  with  the  plaintiffs,  that 
the  Bussian  Government  would  let  the  ship  load  a  cargo  at  St. 
Petersburgh ;  and  the  evidence  is  that  when  she  arrived  there, 
that  Government  would  not  suffer  her  to  unload  a  British  cargo : 
she  was  never  therefore  in  a  condition  to  ask  for  a  Bussian  cargo, 
which  the  assured  impliedly  engage  that  she  shall  be,  without 
any  obstruction  interposed  by  their  own  act.  On  the  last  point 
they  urged,  that  if  the  captain  could  not  recover  the  whole  of  the 
dead  freight  against  the  plaintiffs  who  had  chartered  his  ship,  by 
reason  of  her  having  earned  a  certain  proportion  of  freight  from 
Stockholm  to  London,  the  plaintiffs  could  not  be  entitled  to 
recover  the  whole  from  the  underwriters  on  a  contract  of  mere 
indemnity,  as  this  was. 

The  Attorney-General  then  started  another  objection,  that,  by 
the  terms  of  the  charter-party,  Captain  Flower,  if  not  permitted 
to  unload  at  St.  Petersburgh,  was  (after  waiting  40  running  days 
there  if  required)  "  to  return  with  his  vessel  to  London  or  any 
[  #240  ]  other  port  in  England ;  "  *which  must  necessarily  be  understood 
that  he  was  to  return  with  the  outward  cargo  directly  to  London, 
<fcc.  from  St.  Petersburgh  ;  and  on  that  condition  only  the  plain- 
tiffs covenanted  to  pay  him  the  2,5002.  for  dead  freight,  "  imme- 
diately upon  the  arrival  of  the  ship  at  London,  &c."  The  captain 
therefore  not  having  performed  this  condition,  but  having  upon 
his  own  judgment  proceeded  upon  a  different  voyage  and  adven- 
ture to  Stockholm,  and  there  disposed  of  the  cargo  to  a  loss,  is  not 
entitled  upon  the  charter-party  to  recover  the  stipulated  sum ; 
and  consequently  the  plaintiffs  cannot  recover  upon  this  contract 
of  indemnity. 

Lord  Ellenborouoh,  Ch.  J. : 

I  have  no  doubt  upon  any  of  the  grounds  on  which  this  case 
was  originally  argued.    First,  I  see  nothing  illegal  in  a  contract 
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entered  into  by  British  freighters  for  dividing  their  loss  with  Pullbr 
underwriters  in  case  a  foreign  port,  to  which  it  was  lawful  for  stanifobth. 
them  to  ship  the  goods,  should  be  shut  against  them.  They  have 
no  interest  in  conducing  towards  the  event,  or  in  promoting  war 
between  the  two  countries.  But  the  event  against  which  they 
were  desirous  of  being  protected,  not  being  within  the  common 
perils  insured  against,  was  supplied  by  a  special  memorandum, 
referring  to  the  voyage  on  which  the  vessel  was  then  chartered. 
I  have  no  difficulty  therefore  in  considering  this  as  a  contract 
legal  in  its  terms.  But  then  it  is  said  that  the  underwriters  have 
only  insured  against  the  risk  of  the  Russian  Government  not  per- 
mitting the  ship  to  load  a  cargo  at  St.  Petersburgh.  But  looking 
to  the  nature  of  the  adventure  and  the  risk  insured,  the  under- 
writers must  have  contemplated  the  event  which  happened.  It 
was  not  likely  that  a  vessel  should  be  permitted  to  load  a  cargo 
there,  *if  the  Russian  Government  would  not  permit  its  subjects  [  *241 3 
to  receive  the  cargo  then  on  board  :  the  refusal  therefore  to  un- 
load the  outward  cargo  was  in  effect  a  refusal  to  permit  a  Russian 
cargo  to  be  loaded,  and  brings  the  case  within  the  plain  meaning 
of  the  policy.  Then  the  only  question  is  that  which  has  been 
recently  made,  whether  the  2,5002.  is  demandable  at  all  by 
Captain  Flower  against  the  plaintiffs,  by  reason  of  his  not  having 
proceeded  directly  to  England  from  St.  Petersburgh?  At 
present  it  does  not  appear  to  me  that  there  is  any  express 
covenant  on  his  part  to  do  so,  so  as  to  make  it  a  condition 
precedent  to  his  demand  of  that  sum,  but  only  a  mere  liberty  re- 
served to  him.  However  we  will  look  farther  into  the  terms  of 
the  charter-party,  and  deliver  our  opinion  upon  that  point 
another  day.  With  respect  to  the  quantum  to  be  deducted  on 
account  of  the  freight  made  from  Stockholm  to  London,  should 
the  plaintiffs  be  entitled  to  recover  any  thing,  the  amount  may 
be  settled  out  of  Court. 

The  other  Judges  concurred  in  opinion  with  his  Lordship  upon 
the  points  decided  by  him  :  and  the  case  stood  over  for  considera- 
tion upon  the  last  objection  made  by  the  Attorney-General.  And 
two  days  afterwards, 
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Puller      Lobd  Ellenborough,  Gh.  J.  delivered  the  opinion  of  the  Court : 
v. 
Staxifobth.      On  hearing  the  argument  on  the  rule  for  a  new  trial  in  this 

case  before  the  Court  on  Saturday,  the  point  upon  which  we  then 

took  time  to  consider  was  not  one  which  had  been  urged  at  the 

trial,  nor  upon  the  motion  to  set  aside  the  verdict,  but  was  a 

point  which  suggested  itself  to  the  defendant's  counsel  in  the 

course  of  the  argument  after  the  plaintiff's  counsel  had  shewn 

[  *242  ]  cause  against  the  rule.  It  *was  this,  that  according  to  the 
terms  of  the  charter-party  Captain  Flower  was  bound  to  come 
direct  from  Petersburgh  to  this  country,  and  to  bring  his  out- 
ward cargo  with  him ;  that  his  doing  so  was  a  condition  prece- 
dent, without  performing  which  he  could  not  claim  the  2,500Z.  or 
any  part  of  it ;  that  his  going  into  Stockholm,  and  disposing  of 
part  of  his  outward  cargo  there,  was  a  breach  of  that  condition  ; 
that  he  could  therefore  have  no  claim  upon  the  plaintiffs  in 
consequence  of  his  not  being  permitted  to  take  in  a  cargo  at 
Petersburgh ;  and  consequently  that  the  plaintiffs  can  have  no 
demand  upon  the  underwriters  for  an  indemnity.  It  may  be 
conceded,  for  the  purpose  of  the  present  case,  that  the  plaintiffs 
can  have  no  demand  upon  the  underwriters,  if  Captain  Flower 
could  have  supported  no  claim  against  them ;  and  it  is  therefore 
material  to  see  whether  Captain  Flower  could  or  could  not  have 
supported  a  claim  against  them.  The  parties  foresaw  when  they 
entered  into  the  charter-party,  that  circumstances  might  arise  to 
prevent  the  shipping  a  return-cargo ;  and  they  therefore  provided 
that  the  plaintiffs  should  be  at  liberty  to  detain  the  ship  40 
running  days  after  her  arrival  at  St.  Petersburgh :  and  the 
plaintiffs  covenant,  that  after  the  ship  shall  have  remained  the 
40  running  days  without  the  outward  cargo  being  unloade:!,  and 
consequently  in  all  probability  without  the  return  cargo  being 
put  on  board,  Captain  Flower  should  be  at  liberty  to  return  to 
London  or  any  other  port  in  England ;  and  also  that  they  would 
pay  him  2,500Z.  immediately  on  the  ship's  arrival  in  London  or 
any  other  such  port  in  England.  There  are  therefore  no  words 
expressing  it  as  a  condition,  that  the  ship  should  come  direct  to 
England,  and  with  the  whole  of  her  outward  cargo ;  and  in  the 

[  *248  ]  absence  of  such  words,  *is  there  any  thing  from  which  such  a 
condition  is  either  necessarily  or  fairly  to  be  implied  ?    Many 
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circumstances  might  occur  to  make  it  prudent  and  for  the  interest  Puller 
of  all  concerned,  that  the  captain  should  touch  at  some  port  in  stanifobth. 
his  way  home,  should  dispose  of  the  outward  cargo,  and  should 
get  a  freight  home.  Is  such  a  construction  then  to  be  put  upon 
the  charter-party  by  implication,  as  to  take  away  from  him  all 
power  of  availing  himself  of  those  circumstances.  If  he  were  to 
do  it  improperly,  he  would  be  answerable  in  damages  for  what- 
ever injury  his  misconduct  should  occasion :  so  that  justice  would 
be  done  to  the  freighters,  though  this  were  not  held  a  condition 
precedent ;  and  the  holding  it  to  be  a  condition  precedent  might 
in  the  case  I  have  just  put  be  extremely  prejudicial  to  them. 
Indeed  if  it  were  a  condition  precedent,  the  putting  into  a  port 
for  a  single  hour,  or  parting  with  a  single  pig  of  the  lead,  would 
be  a  breach,  and  would  take  away  from  the  captain  all  right  to 
his  2,500Z.,  although  such  act  of  the  captain  were  in  ever  so 
slight  a  degree  injurious  to  the  interest  of  the  freighters,  and 
might  be  compensated  by  trifling  damages :  and  so  would  any 
•deviation,  or  disposal  of  the  cargo  be,  however  beneficial  it  might 
be  to  the  freighters.  As,  however,  the  words  do  not  import  that 
this  is  a  condition  precedent ;  as  the  nature  of  the  thing  does 
not  require  that  it  should  be  so  held ;  as  great  prejudice  might 
result  to  the  freighters  from  so  holding,  and  as  they  will  be 
entitled  to  indemnity  for  any  damage,  though  it  be  not  so  held  ; 
we  are  of  opinion  that  it  is  not  to  be  deemed  a  condition  prece- 
dent ;  that  Captain  Flower  therefore  is  entitled  to  the  2,500?. 
from  the  plaintiffs;  and  that  they  are  therefore  entitled  to 
recover  it  from  the  underwriters  ;  subject  to  the  deduction  from 
that  sum  for  the  freight  actually  *earned  by  Captain  Flower  [  *244  ] 
from  Stockholm,  as  we  before  intimated  when  the  cause  was  last 

before  us. 

Postea  to  the  plaintiffs. 


496  1809.    K.  B.     11  EAST,  246—247-  [b.b. 


1809.  DOE,   on   the  Demise  of  JOSEPH  TOFIELD,   v. 

M^2r'-  ESTHEK  TOFIELD,   WiDOW.f 

r  246  ]  (11  East,  246—256.) 

Eeal  property  may  pass  under  the  description  of  "  personal  estates  "  in 
a  will ;  it  being  manifest  from  the  whole  of  the  instrument,  as  by  terms 
of  direct  reference  to  that  description  in  ulterior  dispositions  of  the  same 
real  property,  that  such  was  the  devisor's  intention.  A  surrender  out  of 
court  to  the  use  of  his  will  made  by  the  surrenderee  of  a  copyhold  before 
his  admittance  is  absolutely  void  and  of  no  effect,  and  cannot  be  made 
good  by  his  subsequent  admittance. 

This  ejectment  was  brought  by  Joseph  the  brother  and  heir 
at  law  of  William  Tofield  deceased,  against  Esther  his  widow 
and  executrix,  to  recover  the  possession  of  certain  premises  at 
Stewkley  in  the  county  of  Bucks,  and  of  certain  freehold 
and  copyhold  lands  in  the  common  fields  of  Stewkley  parish. 
At  the  trial  a  verdict  was  found  for  the  plaintiff,  [sub- 
ject to  the  opinion  of  this  Court  on  a  case,  which  stated  {inter 
[  #247  ]  alia)  that  William  Tofield]  *on  the  2nd  of  January  1804  made 
his  will  duly  executed  and  attested,  wherein,  after  giving  pecu- 
niary legacies  to  his  brothers  Joseph,  Benjamin,  and  John,  and 
to  his  sisters  Mary  and  Elizabeth,  he  proceeds  thus :  I  give  and 
devise  unto  my  father  and  mother  William  and  Ann  Tofield  two 
tenements  now  occupied  by  H.  Chandler  and  J.  Coles,  with  the 
yard,  &c.  for  and  during  the  term  of  both  or  either  of  their 
natural  lives ;  and  from  and  after  their  decease  I  give  and  devise 
the  said  premises  to  my  executrix  herein  also  named.  I  also 
give  and  bequeath  unto  the  trustees  of  the  Methodist  chapel  in 
Stewkley,  80 J.  &c.  I  give  unto  my  wife  Esther  Tofield  all  my 
stock  of  cattle,  corn,  hays,  and  grain,  sheep,  hogs,  and  cattle  of 
all  kinds,  household  goods  and  furniture,  ready  money,  and  secu- 
rities of  money,  rights,  credits,  and  personal  estates  whatsoever 
and  wheresoever,  subject  nevertheless  to  the  above  legacies,  to 
hold  to  the  said  Esther  Tofield  for  and  during  the  term  of  her 
natural  life,  provided  she  keep  single;  but  and  if  she  marry, 
she  shall  receive  no  profits  or  benefits  from  my  estates  whatso- 

t  Referred  to  as  a  leading  autho-      in  Lines  v.  Lines  (1870)  22  L.  T. 
rity  and  followed,  by  Malins,  V.-C.      400.— B.  0. 
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ever,  but  at  the  time  of  her  marriage  shall  resign  up  all  my  per-     Doe  dem. 

TOSTET  B 

sonal  estates  to  the  after-mentioned  legatees  in  manner  follow-  Vm 

ing ;  first,  I  give  and  bequeath  unto  my  brother  John  Tofield  Tofield. 
the  house  and  premises  wherein  I  now  dwell,  with  the  closes 
adjoining,  *and  all  the  appurtenances  thereunto  belonging,  [*24&] 
with  the  tenements,  to  hold  to  him  my  said  brother  John 
Tofield,  his  heirs  and  assigns  for  ever  :  and  the  remaining  of  my 
personal  estates  I  give  and  bequeath  to  my  brother  Joseph  Tofield, 
my  sister  Elizabeth  Batlidge,  and  my  sister  Mary  Capel,  share 
and  share  alike,  to  hold  to  them  their  heirs  and  assigns  for 
ever.  But  and  if  the  said  Esther  Tofield  shall  remain  single  or 
unmarried,  I  hereby  declare  that  she  shall  possess  all  my  above- 
mentioned  estates  for  and  during  the  term  of  her  natural  life, 
and  at  her  decease  I  give  devise  and  bequeath  my  personal 
estates  as  above-mentioned  ;  that  is,  to  John  Tofield  my  brother 
the  house  and  premises  wherein  I  now  dwell,  with  the  appur- 
tenances thereunto  belonging,  to  hold  to  him  his  heirs  and 
assigns  for  ever ;  and  the  remaining  of  my  personal  estates  I 
give  and  bequeath  to  my  brothers  Joseph  and  Benjamin,  and 
my  sisters  Elizabeth  and  Mary  equally  share  and  share,  to  hold 
to  them  their  heirs  and  assigns  for  ever.  Lastly,  I  do  appoint 
my  said  wife  sole  executrix,  &c. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
lessor  of  the  plaintiff,  as  heir  at  law  of  the  testator,  were 
entitled  to  recover  the  freehold  and  copyhold  estates  of  which 
the  said  testator  died  seised,  or  any  and  what  part  thereof. 

This  case  was  argued  on  a  former  day  by  Peckwell  for  the 
plaintiff,  and  Beat  for  the  defendant ;  when  two  questions  were 
made ;  1st,  whether  the  widow  took  for  life  the  residue  of  the 
testator's  real  property,  not  before  specifically  devised,  under 
the  description  of  personal  estates.  And  if  she  did;  2ndly, 
whether  certain  copyhold  would  pass  to  which  the  testator  had 
not  been  admitted  at  the  time  of  his  surrender  to  the  use  of  his 
frill.  *  *  Upon  the  first  point,  it  was  urged  by  the  plaintiffs  [  249  ] 
counsel  that  no  case  had  gone  so  far  as  to  give  effect  to  a 
devise  of  realty  against  the  heir  at  law,  where  the  testator  had 
used  the  word  "  personal,"  importing  in  legal  sense  and  common 
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dob  dem.    understanding  the  very  reverse  of  "  real "  estate :  although  he 

Topi  eld 

v.  admitted  that  if  such  a  construction  could  be  put  on  the  word, 

Tofield.  jj  might  be  collected  from  the  rest  of  the  will  that  the  testator 
had  used  it  in  that  sense.  But  Lord  Ellenborough,  Ch.  J. 
said,  that  if  it  distinctly  appeared,  as  it  did  in  this  case,  that  the 
testator  meant  to  pass  his  real  property  under  that  description, 
the  Court  must  pronounce  their  opinion  that  it  did  pass  accord- 
ing to  such  manifest  intention.  And  the  rest  of  the  Court 
being  clearly  of  the  same  opinion,  no  further  argument  was  had 
on  this  point.  But  the  Court  took  time  to  consider  of  their 
judgment  on  the  other  point.    And  now 

Lobd  Ellenborough,  Ch.  J.  delivered  judgment : 

This  ejectment  was  brought  for  certain  freehold  and  copyhold 
lands,  which  the  lessor  of  the  plaintiff  claimed  as  heir  at  law  to 
William  Tofield,  and  the  defendant  claimed  as  his  devisee.  As 
to  the  freehold  lands,  the  Court  has  had  no  doubt:  the  only 
question  as  to  them  was,  whether  they  passed  under  the  words 
"  all  my  personal  estates  ;  "  and  it  being  clear  beyond  all  pos- 
sibility of  doubt  upon  the  face  of  the  will,  that  the  testator 
meant  by  these  words  (not  what  is  ordinarily  understood  by 
them,  but)  such  real  property  over  which  he  had  an  absolute 
[  *260  ]  personal  power  of  disposition  and  control,  we  have  no  *hesita- 
tion  in  saying  that  the  freehold  passed  by  this  description. 

[The  rest  of  the  judgment  relates  to  the  question  as  to  the 
copyholds,  which  is  obsolete  except  as  regards  the  effect  of  a 
will  made  before  the  1st  of  January,  1888.  See  1  Vict.  c.  26, 
as.  8,  84.— R.  C] 
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DE  TASTET  and  Othees  v.  BAKING  and  Others^       1809- 

(11  East,  265—271 :  S.  C.  2  Camp.  65—67.)  MmjfVi. 


A  verdict  having  passed  for  the  defendants  in  an  action  to  recover  the  [  265  ] 
amount  of  the  re-exchange  upon  the  dishonour  of  a  bill  drawn  from 
London  on  Lisbon,  upon  evidence  that  the  enemy  were  in  possession  of 
Portugal  when  the  bill  became  due,  and  Lisbon  was  then  blockaded  by  a 
British  squadron,  and  there  was  in  fact  no  direct  exchange  between 
Lisbon  and  London,  though  bills  had  in  some  few  instances  been 
negotiated  between  them  through  Hamburg  and  America  about  that 
period ;  the  Court  refused  to  grant  a  new  trial,  on  the  presumption  that 
the  jury  had  found  their  verdict  upon  the  fact  that  no  re-exchange  was 
proved  to  their  satisfaction  to  have  existed  between  Lisbon  and  London 
at  the  time ;  the  question  having  been  properly  left  to  them  to  allow 
damages  in  the  name  of  re-exchange,  if  the  plaintiff,  who  had  indorsed 
the  dishonoured  bill  to  the  holder,  had  either  paid  or  were  liable  to  pay 
re-exchange ;  and  saving  the  question  of  law,  whether  any  exchange  or 
re-exchange  could  be  allowed  between  this  and  an  enemy's  country. 

The  plaintiffs  declared  that  one  J.  Hodgson,  on  the  24th  of 
November,  1806,  at  London,  according  to  the  custom  of  mer- 
chants, made  his  bill  of  exchange  of  the  same  date  directed  to 
Joza  da  Silva  in  Lisbon,  being  in  Portugal  beyond  the  seas, 
and  required  him  at  12  months'  date  to  pay  to  the  order  of  the 
said  J.  Hodgson  2,220  mil  767  reis.  J  That  Hodgson  on  the  27th 
of  February,  1807,  at  London  indorsed  the  said  bill  to  Heinzel- 
man  and  Rickarby,  who  indorsed  to  the  defendants ;  and  the 
defendants  on  the  7th  of  April,  1807,  at  London  indorsed  to  the 
plaintiffs  by  their  trading  firm  of  Anthony  Mangin;  and  the 
plaintiffs  on  the  said  7th  of  April  indorsed  to  Treves  and  Com- 
pany. That  the  bill  when  due  and  payable  on  the  80th  of 
November,  1807,  at  Lisbon  was  duly  presented  to  Joza  da  Silva 
for  payment,  who  refused  so  to  do,  and  Treves  and  Co.  caused  it 
to  be  protested  for  non-payment ;  and  it  was  returned  to  the 
plaintiffs  as  indorsers,  and  they  were  obliged  to  pay  the  sum 
therein  contained,  being  of  the  value  of  6502.  sterling,  together 
with  exchange  and  re-exchange,  interest,  damages,  costs  and 
charges,  &c.  of  all  which  the  defendants  had  notice;  and  by 
reason  of  the  premises,  and  according  to  the  usage  and  custom 
of  merchants,  they  became  liable  to  pay  to  the  plaintiffs  the 

f  See  now  B.  of  E.  Act,  1882,  s.      (1887)  36  Ch.  D.  522,  527,  57  L.  J. 
57,  and  judgment  of  Nobth,  J.  in  ife      Ch.  131,  57  L.  T.  395.— B.  C. 
Commercial  Bank  of  South  Australia         J  [Sic] 
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De  Tastet    said  sum  in  the  said  bill  or  the  value  thereof,  together  with  the 

Babxkg.      exchange,  re-exchange,  &c.    There  was  another  set  of  counts, 

[•266]      only  charging  that  the  defendants  became  liable  *to  pay  the 

exchange,  re-exchange,  &c.  without  charging  that  the  plaintiffs 

had  been  obliged  to  pay  the  same. 

It  appeared  at  the  trial  before  Lord  Ellenborough,  Ch.  J.  at 
Guildhall,  that  the  facts  and  dates  of  the  several  transactions 
corresponded  with  those  stated  in  the  first  count  of  the  declaration, 
except  that  it  did  not  appear  that  the  plaintiffs  had  in  fact  paid 
any  re-exchange.    It  further  appeared  that  the  plaintiffs  had 
purchased  the  bill  in  question  of  the  defendants,  and  that  when 
it  was  returned  dishonoured,  the  defendants  had  offered  to  pay 
the  principal,  interest,  and  all  expenses  attending  the  dishonour, 
except  the  claim  for  re-exchange,  (which  was  the  only  claim 
now  in  question ;  the  rest  having  been  paid  into  court ; )  and 
which  claim  they  resisted  on  the  ground,  that  at  the  time  when 
the  bill  became  due  and  was  dishonoured  the  French  were  in 
possession  of  Portugal,   and  entered    Lisbon    on   the    1st  of 
December,  1807;  which  then  and  for  some  time  before  was- 
actually  blockaded  by  a  British  squadron  at  the  mouth  of  the 
Tagus ;  and  that  there  was  not  in  fact  any  exchange  existing  at 
the  time  between  Portugal  and  England,  even  if  it  could  legally 
take  place  while  the  two  countries  were  in  a  state  of  hostility. 
On  the  other  hand,  an  instance  or  two  were  shewn  of  an  exchange 
of  bills  about  this  time  between  the  two  countries,  through  the 
medium  of  other  bills  on  Hamburg  or  America.    Lord  Ellen- 
borough,  Gh.  J.  told  the  jury,  that  if  the  plaintiffs  had  paid 
the  re-exchange,  or  were  in  the  common  course  of  dealing  liable 
to  pay  any,  a  verdict  should  be  found  for  them,  reserving  the 
question  of  law,  whether  in  the  relative  situation  of  the  two 
countries  at  that  period  a  charge  for  re-exchange  could  legally 
be  demanded.    The  jury  found  a  verdict  for  the  defendants. 
On  which  the  Attorney-General  moved  for  a  new  trial,  assuming 
£♦267]      the  verdict  *to  have  passed,  not  upon  the  ground  that  there 
was  no  exchange  in  fact  between  the  two  countries  at  the  time, 
the  contrary  of  which  he  considered  to  have   been  shewn  in 
evidence ;  but  that  the  jury  had  been  led  to  suppose,  by  the 
course  which  the  cause  had  taken,  that  the  plaintiffs  were  not 
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entitled  to  the  re-exchange,  without  proving  that  they  had  in  De  Tastet 
fact  paid  it.  This  he  contended  was  not  necessary ;  but  it  was  basing. 
sufficient  to  entitle  the  plaintiffs  to  recover,  if  they  were  liable 
to  pay  the  re-exchange  to  the  holders  of  the  bill  at  the  time  of 
the  dishonour.  And  then  the  question  of  law,  which  had  been 
reserved,  would  arise.  A  rule  nisi  having  been  obtained,  Lord 
Ellexborough,  Gh.  J.  now,  on  reporting  the  evidence,  stated 
the  manner  in  which  he  had  left  the  case  to  the  jury ;  which 
he  observed  was  a  special  jury  consisting  of  many  eminent 
merchants  conversant  with  the  subject,  and  therefore  he  had 
encouraged  them  to  take  an  active  part  in  the  examination 
of  the  witnesses;  which  they  had  done:  and  they  had  drawn 
their  conclusion  from  the  whole  evidence  in  favour  of  the 
defendants  against  the  claim  of  re-exchange. 

Garrow  and  Marryat,  against  the  rule,  said  that  at  this 

period  there  was  in  fact  no  market  at  Lisbon  for  bills  on 

London,  and  consequently  there  could  be  no  re-exchange,  the 

charge  for  which  consisted  of  the  sum  which  would  have  been 

paid  in  the  Lisbon  market  for  a  bill  drawn  there  on  London  of 

the  same  relative  value  as  the  dishonoured  bill,  supposing  there 

had  been  any  exchange  at  that  time  existing  between  the  two 

countries.    That  in  effect  the  same  purpose  was  answered  by  the 

defendants  having  engaged  to  pay  to  the  plaintiffs  in  London  the 

actual  loss  sustained  by  them  on  the  bill  in  consequence  *of  its      [  *268  ] 

having  been  dishonoured,  which  was  the  principal  and  interest 

and  the  amount  of  the  charges  of  protesting  and  returning  the 

bill ;  and  they  only  resisted  the  payment  of  an  arbitrary  sum, 

which  was  said  by  some  persons  to  be  the  charge  of  transmitting 

the  money  from  Lisbon  to  London,  through  the  medium  of  bills 

on  Hamburg  or  America  or  Paris,  when  all  direct  exchange 

between  Lisbon  and  London  had  then  ceased.    That  the  verdict 

of  the  jury  was  founded  upon  the  fact  that  no  such  exchange 

existed  between  the  two  countries  at  the  time ;  and  that  in  point 

of  law  it  could  not  exist,  as  the  right  to  re-exchange  in  this  case 

must  be  founded  upon  the  right  which  persons  in  Lisbon  then 

had  to  draw  upon  others  in  London,  and  the  obligation  of  the 

subjects  residing  here  to  pay  such  bills;  an  obligation  which 
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Db  Tastet    could  not  exist  daring  the  continuance  of  hostilities  between  the 
Babino.      two  countries ;  and  if  it  were  illegal  to  do  it  directly,  it  must  be 
equally  illegal  to  do  it  indirectly,  though  the  discovery  of  it 
might  be  more  difficult  in  the  latter  case. 

The  Attorney-General  and  Littledale,  contra,  said  that  at  all 
times,  and  particularly  in  the  present  state  of  the  commercial 
world,  it  would  require  grave  consideration  before  it  was  laid 
down  as  a  general  rule,  that  no  bill  drawn  from  a  foreign 
hostile  country  upon  this  could  legally  be  paid  here:  it  frequently 
happened  that  this  was  the  only  medium  by  which  our  own 
merchants  abroad  were  able  to  remit  their  property  home  out  of 
an  enemy's  country.  A  merchant  in  England  might  be  indebted 
to  a  foreign  merchant ;  and  a  British  merchant,  in  a  foreign 
country,  invaded  by  the  enemy,  might  make  over  property  which 
he  had  upon  the  spot  to  that  foreigner  in  exchange  for  his  bill 
[  *269  ]  upon  the  British  merchant  *at  home ;  and  in  these  and  the  like 
cases  no  actual  property  is  transmitted  from  this  country  to  the 
enemy's  country ;  for  the  money  is  paid  to  a  subject  at  home, 
and  the  principal  benefit  of  the  transaction  centers  here.  Then 
the  nature  of  the  transaction  which  gives  rise  to  the  question  of 
exchange  and  re-exchange  is  this— A  merchant  in  London  draws 
on  his  debtor  in  Lisbon  a  bill  in  favour  of  another  for  so  much 
in  the  currency  of  Portugal,  for  which  he  receives  its  correspond- 
ing value  at  the  time  in  English  currency ;  and  that  correspond- 
ing value  fluctuates  from  time  to  time,  according  to  the  greater 
or  lesser  demand  there  may  be  in  the  London  market  for  bills 
on  Lisbon,  and  the  facility  of  obtaining  them :  the  difference  of 
that  value  constitutes  the  rate  of  exchange  on  Lisbon.  The  like 
circumstances  and  considerations  take  place  at  Lisbon,  and 
constitute  in  like  manner  the  rate  of  exchange  on  London. 
When  the  holder,  therefore,  of  a  London  bill  drawn  on  Lisbon  is 
refused  payment  of  it  in  Lisbon,  the  actual  loss  which  he 
sustains  is  not  the  identical  sum  which  he  gave  for  the  bill  in 
London,  but  the  amount  of  its  contents  if  paid  at  Lisbon,  where 
it  was  due,  and  the  sum  which  it  will  cost  him  to  replace  thai 
amount  upon  the  spot  by  a  bill  upon  London,  which  he  is 
entitled  to  draw  upon  the  persons  there  who  are  liable  to  him 
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upon  the  former  bill.  That  cost,  whatever  it  may  be,  constitutes  De  Tastet 
his  actual  loss  and  the  charge  for  re-exchange.  And  it  is  quite  baring. 
immaterial  whether  or  not  he  in  fact  re-draws  such  a  bill  on 
London  and  raises  the  money  upon  it  in  the  Lisbon  market ;  his 
loss  by  the  dishonour  of  the  London  bill  is  exactly  the  same,  and 
cannot  depend  on  the  circumstance  whether  he  repay  himself 
immediately  by  re-drawing  for  the  amount  of  the  former  bill, 
with  the  addition  of  the  charges  upon  it,  including  *the  amount  C  *270  ] 
of  the  re-exchange,  if  unfavourable  to  this  country  at  the  time ; 
or  whether  he  wait  till  a  future  settlement  of  accounts  with  the 
party  who  is  liable  to  him  on  the  first  bill  here :  but  that  party  is 
at  all  events  liable  to  him  for  the  difference ;  for  as  soon  as  the 
bill  was  dishonoured,  the  holder  was  entitled  to  re-draw.  That, 
therefore,  is  the  period  to  look  to.  It  ought  not  to  depend  on 
the  rise  or  fall  of  the  bill  market  or  exchange  afterwards ;  for  as 
he  could  not  charge  the  increased  difference  by  his  own  delay  in 
waiting  till  the  exchange  grew  more  unfavourable  to  England 
before  he  re-drew ;  so  neither  could  the  party  here  fairly  insist 
on  having  the  advantage  if  the  exchange  happened  to  be  more 
favourable  when  the  bill  was  actually  drawn.  Where  re- 
exchange  has  been  recovered  on  the  dishonour  of  a  foreign  bill, 
it  has  not  been  usual  to  prove  that  in  fact  another  bill  was 
re-drawn.  If  the  quantum  of  damage  is  not  to  be  ascertained  by 
the  existing  rate  of  exchange  at  the  time  of  the  dishonour,  the 
rule  will  become  extremely  complex  for  settling  what  is  to  be 
paid  on  the  bill  between  different  indorsees,  each  of  whom  takes 
it  at  the  value  of  the  exchange  when  he  purchased  it.  If  then 
the  amount  of  the  re-exchange  between  the  two  countries  at  the 
time  of  the  dishonour  be  the  true  measure  of  damage  which  the 
holder  at  Lisbon  was  entitled  to  receive  from  his  indorsee  in 
England  ;  and  that  re-exchange  consist  of  the  amount  of  a  bill 
on  London  which  would  put  the  holder  of  the  dishonoured  bill  in 
the  same  situation  as  if  he  had  received  the  contents  of  it  when 
due  in  Lisbon ;  it  cannot  make  any  difference  whether  the 
exchange  between  Lisbon  and  London  at  the  time  were  carried 
on  directly,  or  through  the  medium  of  other  places.  The  more 
circuitous  and  difficult  it  was,  *the  greater  would  be  the  loss  of  [  *27l  ] 
the  holder  by  the  dishonour. 
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Bob  dem.  defendant  it  was  insisted  that  the  jury  ought  to  presume  that 
Vm   x      these,  which  were  formerly  copyhold  premises,  had  been  enfran- 

Ibeland.  chi8ed  ^  the  Crown ;  and  in  support  of  such  presumption  the 
following  evidence  was  given.  First,  The  parliamentary  survey 
in  1649,  under  the  title  of  the  manor  of  Westham.  There  were 
3  columns  of  rents ;  one  of  freehold,  another  of  copyhold,  the  3rd 
of  rents  not  ascertained ;  and  in  the  column  of  freehold  rents  the 
churchwardens  were  marked  6d.  rent.  Receipts  given  by  the 
steward  of  the  manor  from  1803  to  1805  were  for  quit  rents. 
The  style  of  these  receipts  was  endeavoured  to  be  accounted  for 
[  *282  ]  by  the  steward,  by  saying  that  the  discovery  *of  the  premises 
being  copyhold  was  made  subsequent  to  those  receipts,  by  find- 
ing the  ancient  Court  rolls  of  the  manor,  from  which  the  entries 
first  mentioned  were  read,  in  the  evidence-room  of  Lord  Henni- 
ker,  the  late  lessee  of  the  Crown ;  the  rentals  at  first  given  to 
the  witness  being  without  distinction  of  freehold  or  copyhold. 
"And  it  was  suggested  that  the  compilers  of  the  parliamentary 
survey  might  probably  have  been  led  into  the  same  mistake  if 
they  could  not  get  the  Court  rolls;  and  that  so  the  mistake 
might  have  been  continued  down ;  and  was  the  less  likely  to  be 
discovered,  because  it  did  not  occasion  any  diminution  of  the 
revenue  of  the  Crown.  Upon  this  evidence  the  learned  Judge 
told  the  jury,  that,  considering  all  the  circumstances,  he  saw  no 
ground  for  their  presuming  an  enfranchisement,  inasmuch  as  it 
would  be  subversive  of  the  maxim  of  the  law,  nullum  tempus 
occurrit  regi.  This  direction  was  objected  to,  upon  a  motion  for 
a  new  trial  made  in  the  last  Term,  when  the  case  of  the  Mayor  of 
Kingston-upon-HuU  v.  Horner^  was  referred  to,  where  a  grant  or 
charter  was  presumed  against  the  Crown  upon  a  possession  of 
350  years. 

Garrow,  Marryat,  and  Walford,  in  shewing  cause  against 
the  rule,  relied  principally  on  the  ancient  Court  rolls  recently 
discovered,  the  existence  of  which  was  probably  not  known  to 
the  parliamentary  commissioners ;  and  if  not,  it  would  account 
for  the  mistake  they  had  made  in  classing  the  6d.  rent  under  the 
head  of  freehold  rents.    The  present  steward  had  fallen  into  the 

t  Cowp.  102. 
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same  mistake  as  his  predecessors  before  the  discovery  of  the     Bos  dem. 
Court  rolls.    Then  the  presumption  of  a  grant  of  enfranchise-  Vm 

ment  *was  rebutted  by  the  silence  of  the  Court  rolls  and  of  the  I»h«and. 
parochial  church  tablet  in  respect  to  any  such  enfranchisement ;  £  *283 1 
though  the  latter  noticed  the  benefaction  of  these  premises,  as 
copyhold,  by  the  surrender  to  the  churchwardens.  Next,  they 
urged,  that  during  all  the  time  within  which  a  grant  from  the 
Crown  could  be  presumed  to  have  been  made,  if  at  all,  which 
was  between  1686,  when  Newman  surrendered  the  copyhold  to 
the  churchwardens,  and  1649,  the  date  of  the  parliamentary 
survey,  the  premises  were  out  on  lease,  and  could  not  have  been 
enfranchised  without  the  concurrence  of  the  lessees.  And, 
lastly,  they  asked  to  whom  the  grant  of  enfranchisement  was  to 
be  presumed  to  have  been  made  ?  Not  to  Newman,  after  his 
surrender  of  the  copyhold  to  the  churchwardens  and  their 
successors :  and  these  latter  could  not  take  a  grant  of  land  to 
them  and  their  successors,  t 

(It  was  suggested  that  the  grant  might  have  been  to  the  two 
first  churchwardens  and  their  heirs  in  trust  for  their  successors, 
who  had  continued  ever  since  in  possession.) 

The  possession  of  the  churchwardens  was  equally  accounted 
for,  whether  the  premises  continued  copyhold  or  were  enfran- 
chised. 

The  Attorney-General,  Shepherd,  Serjt.  and  Pooley,  contra, 
were  stopped  by  the  Court. 

Lord  Ellenborough,  Ch.  J. : 

The  copyhold  rent  having  been  6*.  6d.,  and  no  evidence  that 
any  other  rent  than  6d.  had  ever  been  paid  for  the  premises  in 
question,  which  are  described  to  be  freehold  in  the  parliamentary 
^survey,  it  is  impossible  to  say  that  this  was  not  evidence  to  go  [  *284  ] 
to  the  jury  that  they  were  freehold:  but  their  consideration  of 
the  question  was  excluded  by  the  learned  Judge,  who  told  them 

t  See  3  Bac.  Abr.  377,  tit.  Grants,  is  said  by  Lord  Kenyon  in  Withnell 
in  margine,  and  1  Bac.  Abr.  601,  tit.  v.  Gariham,  3  B.  B.  218,  219  (6  T.  B. 
Churchwardens.    And  see  also  what     396). 
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Box  dem.    that  they  could  not  in  this  case  presume  a  grant  against  the 

r.  Crown.    The  parliamentary  survey  stands  very  high  in  estima- 

Iebland.     ^on  for  accuraCy.  it  has  happened  to  me  to  know  several 

instances  in  which  the  extreme  and  minute  accuracy  of  the 
commissioners  who  drew  it  up  has  exceeded  any  thing  which 
could  have  been  expected.  And  when  I  find  from  thence  that  a 
freehold  payment  of  6d.  was  made  for  the  premises  in  1649,  and 
there  is  no  evidence  of  any  other  payment  since  that  time :  and 
when  I  find  that  there  were  persons  existing  between  1686  and 
1649,  (for  the  King  continued  in  the  exercise  of  his  regal 
functions  during  the  greater  part  of  that  time)  competent  to 
make  an  enfranchisement ;  I  would  presume  any  thing  capable 
-  of  being  presumed  in  order  to  support  an  enjoyment  for  so  long  a 
period.  As  Lord  Kbnyon  once  said  on  a  similar  occasion,  that 
he  would  not  only  presume  one,  but  one  hundred  grants,  if 
necessary,  to  support  such  a  long  enjoyment.  It  is  clear,  there- 
fore, that  there  ought  to  be  another  investigation  of  the  case. 
And  his  Lordship,  after  consulting  with  the  rest  of  the  Court, 
added  that  the  costs  should  abide  the  event. 

Per  Curiam  :  Rule  absolute. 


1809.  MOWBRAY,  One,  &c,  v.  FLEMING. 

June*-  (11  East,  286—287.) 

r  285  ]  An  attorney,  not  having  delivered  any  bill  to  his  client  before  action 

brought ;  but  haying  delivered  a  bill  of  particulars  of  his  demand  under 
a  Judge's  order  after  action  brought ;  is  entitled  to  recover  items  of 
charge  for  money  paid  for  his  client's  use,  having  no  reference  to  his 
business  of  an  attorney ;  although  other  items  in  the  bill  of  particulars 
might  be  taxable,  and  within  the  provision  of  the  stat.  2  Geo.  II.  c.  23, 
s.  23, t  requiring  a  bill  to  be  delivered  a  month  before  the  action  brought. 

This  action  was  brought  by  an  attorney,  to  recover  the  amount 
of  certain  charges  for  business  done  and  money  paid  for  the 
defendant.  There  was  no  bill  delivered  a  month  before  the 
action  brought,  as  is  required  by  the  stat.  2  Geo.  II.  c.  28,  s.  23, 
before  an  attorney  can  "maintain  any  action  or  suit  for  the 

t  See  now  6  ft  7  Vict,  c  73,  s.  37,      question,  seem  essentially  different, 
which  does  not,  on   the  point   in     — B.  C. 
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recovery  of  any  fees,  charges,  or  disbursements  at  law  or  in 
equity;"  and  which  bill,  the  statute  says,  upon  application  of 
the  party  to  the  Court,  &c.  "  in  which  the  business  contained  in 
such  bill,  or  the  greatest  part  thereof  in  amount  or  value,  shall 
have  been  transacted,"  is  to  be  taxed.  But  after  the  action 
brought,  a  bill  of  particulars  of  the  plaintiff's  demand  was 
delivered  by  him  under  a  Judge's  order,  containing,  amongst 
several  other  items,  for  attendances  on  the  defendant  and 
writing  letters,  which  it  was  admitted  were  not  in  themselves 
taxable,  this  item ;  "  To  attendances  with  you  both  by  myself 
and  clerk  on  Mr.  Touse  in  the  city,  respecting  a  suit  at  law  com- 
menced against  your  brother  Bd.  Fleming ;  when,  after  consult- 
ing counsel,  and  after  several  other  attendances  and  letters,  the 
business  was  adjusted  to  your  satisfaction,  21.  2s."  The  last 
item  was  this — "  To  cash  paid  by  me  for  the  stage-hire  of  your 
son  down  to  Ghertsey  and  back  to  London,  agreeable  to  your 
request,  8s."  It  was  objected  at  the  trial  before  Heath,  J.  on 
the  Home  Circuit,  that  the  item  first  specified  was  for  business 
done  by  the  plaintiff  as  an  attorney  in  the  course  of  a  cause  in 
Court,  which  was  taxable,  and  therefore  that  the  whole  bill  was 
taxable;  and  being  so,  no  action  could  be  maintained  for  the 
♦amount,  without  complying  with  the  requisition  of  the  statute ; 
and  the  learned  Judge  being  of  that  opinion,  nonsuited  the 
plaintiff.  This  nonsuit  was  moved  in  the  last  Term  to  be  set 
aside,  on  the  ground  that  the  item  in  question  was  not  taxable, 
as  not  relating  to  any  cause  in  which  the  defendant  himself  was 
concerned,  or  for  any  thing  done  in  Court  in  the  course  of  that 
suit.  And  at  any  rate  that  the  plaintiff  was  entitled  to  recover 
for  the  last  item  in  the  bill  of  particulars,  which  had  no  manner 
of  relation  to  the  business  of  an  attorney. 

Best,  Serjt.  now  shewed  cause,  and  was  going  to  refer  to 
cases  t  to  shew  that  if  there  were  one  taxable  item  in  the  bill, 


MOWBBAY, 

One,  &c. 

FLEMISa 


t  Vide  Hill,  one,  &c.  v.  Humphreys, 
2  Bos.  &  P.  343,  where  other  cases 
are  collected,  all  of  which  were 
referred  to  on  moving  for  the  rule. 
And  vide  also  Benton  v.  Garcia, 
Kingston  Lent  Assizes,  1800,  3  Esp. 
N.  P.  Cas.  149,  where  Heath,  J. 


held  that  the  attorney's  demand  could 
not  be  severed,  though  no  bill  were 
delivered  by  him  before  the  action 
brought.  But  there  the  whole 
demand  was  connected  with  the 
plaintiffs  character  of  an  attorney. 
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Mowbray, 
One,  &c. 

r. 
Fleming. 


the  whole  bill  was  taxable :  but  the  Court  said  that  he  need  not 
labour  that  point,  but  proceed  to  shew  that  there  was  any  one 
taxable  item  in  the  plaintiff's  bill :  on  which  he  rested  on  the 
first  mentioned  item;  and  cited  Winter  v.  Payne9\  where  items 
for  "  attending  and  taking  instructions  to  commence  an  action ; 
drawing  and  engrossing  affidavit  of  debt ;  attending  the  party  to 
be  sworn/'  &c.  were  considered  as  business  done  in  Court. 


[  *287  ] 


(Lord  Ellenborough  observed  that  that  was  a  proceeding  in 

Court.) 

Here  there  was  a  consultation  with  immediate  reference  to  a  cause 
in  Court ;  and  it  is  enough  that  there  be  a  cause  existing,  and 
that  the  business  be  done  with  reference  to  that  cause.  This 
has  always  *been  considered  as  a  very  beneficial  statute,  and  fit 
to  be  extended  as  far  as  the  words  will  warrant :  and  the  present 
case  comes  within  the  reason  and  the  words  of  it. 


Bayley,  J.  asked  what  he  had  to  say,  why  the  plaintiff  might 
not  recover  the  amount  of  the  last  item,  for  cash  paid  by  the 
plaintiff  for  the  stage-hire  of  the  defendant's  son,  which  had  no 
manner  of  reference  to  the  business  of  an  attorney.  To  which 
Best  replied  that  in  Hill  v.  Humphreysl  Lord  Eldon  had  con- 
sidered that  an  attorney  would  not  be  entitled  to  recover  such 
items  mixed  with  others  in  a  taxable  bill,  if  the  statute  were  not 
complied  with. 

Lord  Ellenborough,  Ch.  J. : 

What  was  there  said  by  Lord  Eldon  was  with  reference  to  a 
case  where  an  attorney  had  delivered  a  bill  including  taxable 
items :  but  this  is  not  the  case  of  a  bill  delivered,  as  an  attorney, 
but  an  account  of  the  plaintiff's  whole  demand  against  the 
defendant  obtained  under  a  Judge's  order,  as  in  any  other  case. 


All  the  Court  agreed  in  respect  to  the  last  item ;  and  some 
of  the  Judges  doubted  whether  the  first  item  were  to  be  con- 
sidered as  any  thing  more  than  an  attendance  by  the  defendant's 

t  6  T.  B.  645.  t  2  Bos.  &  P.  343. 
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desire  for  the  purpose  of  compromising  the  suit  against  hie    Mowbray, 

One,  &c 
v. 
Rule  absolute.         Fleming. 


brother. 


Garrow  and  Nolan  were  to  have  supported  the  rule. 


DENNE,   on  the  Demise  of    BOWYEE,  v.  JUDGE. 

(11  East,  288—289.) 

Where  one  devises  land  to  five  trustees  to  sell  and  apply  the  money  to 
•certain  uses,  and  afterwards  makes  the  same  persons  his  executors ; 
they  do  not  take  the  land  as  executors,  but  as  devisees  in  trust  and  joint 
tenants.  And  at  any  rate  the  case  is  not  helped  by  the  stat.  21  Hen.  VIII. 
c.  4,  so  as  to  pass  the  whole  estate  upon  production  of  a  convey- 
ance purporting  to  be  executed  by  the  five,  but  the  execution  of  which 
by  three  only  could  be  proved.  But  taking  it  to  be  a  conveyance  by  the 
three  only,  it  would  sever  the  joint  tenancy,  and  convey  3-5ths  of  the 
estate,  to  be  held  in  common  with  the  two  remaining  parts. 

Ik  ejectment  brought  for  a  messuage  at  Maidstone,  the  lessor 
of  the  plaintiff  derived  title  under  the  will  of  T.  Smith,  dated 
the  15th  of  March,  1806,  by  which  he  devised  his  real  property 
to  five  trustees  named,  in  trust  to  sell  the  same,  and  apply  the 
purchase-money  to  certain  uses.    He  also  gave  specific  legacies, 
disposed  of  the  residue,  and  made  the  same  persons  executors 
of  his  will,  whom  he  had  before  appointed  trustees  of  the  real 
estate  for  the  purpose  of  sale.    Deeds  of  lease  and  release  to 
the  lessor  of  the  plaintiff  were  then  produced  by  him,  appearing 
upon  the  face  of  them  to  have  been  duly  executed  by  all  the 
five  trustees,  but  the  execution  of  three  of  them  only  was  in 
fact  proved.    On  the  part  of  the  defendant  it  was  insisted  that 
this  was  a  defective  conveyance,  and  proved  no  title  in  the  lessor 
to  any  part  of  the  property.    But  the  Chief  Baron  was  of  opinion 
that  some  estate  at  least  passed  to  the  releasee ;   either  the 
whole,  or  3-5ths,  by  severance  of  the  joint  estate,  to  be  held  in 
common  with  the  two  remaining  parts  :  and  therefore  he  directed 
the  jury  to  find  a  general  verdict  for  the  plaintiff,  which  might 
be  confirmed,  or  modified,  or  a  nonsuit  entered,  as  the  Court 
thought  proper.    A  rule  nisi  having  been  obtained  for  entering 
a  nonsuit,  or  confining  the  verdict  to  8-5ths ; 


1809. 
June  5. 
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Denne  dem.  Best,  Sent,  and  Roberts,  shewed  cause  against  the  role ; 

BOWYEB 

r.  endeavouring  at  first  to  sustain  the  verdict  for  the  whole  under 

Judge.  the  gtat  2i  Hen.  VIII.  c.  4,  which  enacts,  that  where  part  of  the 
[  *289  ]  executors,  named  in  a  will  directing  a  sale  of  *  lands  by  executors, 
refuse  to  act,  and  the  residue  accept  the  charge,  all  bargains 
and  sales  of  such  lands  by  the  acting  executors  shall  be  as  good 
as  if  all  the  others  refusing  to  administer  had  joined  with  them. 
And  they  referred  to  Co.  Lit.  118  a,  and  Bonifaut  v.  Greenfield^ 
where  the  case  was  this ;  one  devised  lands  to  J.  S.  and  three 
others  and  their  heirs,  to  sell  and  apply  the  money  to  the  per- 
formance  of  his  will ;  and  appointed  the  four  his  executors ; 
one  of  whom  refusing  to  meddle,  the  other  three  sold  the  land : 
and  such  sale  was  held  good  either  by  the  common  law  or  the 
statute.  For  when  he  devised  the  land  to  four  to  sell,  and  after- 
wards made  them  his  executors,  it  was  tantamount  to  devising  at 
first  that  such  his  executors  should  sell. 

Lord  Ellenborough,  Gh.  J. : 

The  statute  was  passed  to  remedy  the  inconvenience  where 
some  of  the  executors  refuse  to  act :  but  here  there  was  no  such 
refusal :  so  far  from  refusing  to  act,  they  have  all  apparently 
concurred  in  the  conveyance,  though  there  was  a  defect  of  proof 
as  to  the  execution  of  two  of  them.  Besides,  here  the  estate 
was  not  devised  to  them  as  executors  to  be  sold,  but  as  devisees ; 
though  they  were  also  appointed  executors.  They  had  nothing 
to  do  with  the  land  as  executors.  If  indeed  the  fund,  when 
raised,  had  been  distributable  by  them  in  that  character,  that 
might  have  brought  the  case  within  the  rule  contended  for. 

Laives,  for  the  defendant,  admitting  that  the  plaintiff  was 
entitled  to  enter  his  verdict  for  8-5ths,  it  was  ordered  by  the 
Court  accordingly. 

t  Oro.  Eliz.  80. 
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LAW  v.  HODSON.f  i** 

(11  East,  300—301 ;  S.  C.  2  Camp.  147—149.)  J*ne&. 

The  st.  17  Geo.  m.  c.  42,  which  requires  bricks  for  sale  to  be  of  certain        [  800  ] 
dimensions,  and  gives  a  penalty  for  the  breach  of  that  regulation,  being 
passed  to  protect  the  buyer  against  the  fraud  of  the  seller ;  if  bricks  be 
sold  and  delivered  under  the  statutable  size  unknown  to  the  buyer,  the 
seller  cannot  recover  the  value  of  them. 

This  was  an  action  of  assumpsit  to  recover  the  value  of  a 
quantity  of  bricks  which  had  been  sold  and  delivered  by  the 
plaintiff  to  the  defendant.  An  objection  was  taken  at  the  trial 
that  the  bricks  were  made  of  less  dimensions  than  is  required 
by  the  stat.  17  Geo.  III.  c.  42,  which  after  reciting  "  that  in- 
conveniences had  arisen  to  the  public  by  frauds  committed  in 
lessening  the  size  of  bricks  under  their  usual  proportion,  without 
any  diminution  of  price  ;  for  remedy  thereof,  and  for  the  common 
good  and  benefit  of  the  subject,"  enacts,  that  all  bricks  made 
for  sale  shall  be  of  certain  dimensions  therein  specified:  and 
then  gives  a  penalty,  on  conviction,  of  20*.  per  thousand  for  the 
breach  of  this  regulation.  It  appeared  in  evidence,  that  the 
bricks  in  question  had  been  seen  by  the  plaintiff,  and  selected  by 
him  out  of  a  larger  quantity,  some  of  which  had  been  rejected 
by  him  for  other  defects,  but  no  notice  had  been  taken  of  the 
size  ;  and  the  bricks  were  afterwards  received  and  used  by  the 
defendant.  But  Lord  Ellenbobouoh,  Ch.  J.  being  of  opinion, 
that  the  making  and  selling  of  such  bricks  was  a  fraud  upon 
the  statute,  nonsuited  the  plaintiff. 

Garrow  now  moved  to  set  aside  the  nonsuit,  on'  the  ground 
that,  however  the  breach  of  this  law  might  have  been  a  reason 
for  the  defendant's  rescinding  the  contract,  and  returning  the 
bricks  when  he  discovered  them  to  be  under  the  statutable 
dimensions,  yet  having  accepted  and  actually  converted  them 
to  his  own  use,  the  contract  was  executed,  and  the  vendee  was 
at  all  events  liable  to  *pay  the  actual  value  of  the  goods.  That  [  *30i  ] 
the  Legislature  had  not  avoided  the  contract  itself,  but  only 

t  Cited  by  Bowra,  L.  J.  and  fol-      Board  (1885)  16  Q.  B.  D.  446,  454,  58 
lowed,   in  Mdlis   v.    Shirley  Local     L.  J.  Q.  B.  143, 53  L.  T.  810.— B.  C. 
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Law        subjected  the  brickmaker  to  a  penalty,  which  was  also  limited 
Hodson.     to  be  sued  for  within  a  month. 

Lord  Ellenbobough,  Gh.  J. : 

This  was  a  fraud  upon  the  buyer,  whom  the  Legislature  meant 
to  protect.  He  gave  credit  to  the  maker  at  the  time  that  the 
bricks  were  of  the  statutable  size,  and  they  turned  out  to  be  all 
under  that  size. 

Grose,  J. : 

The  Legislature  has  prohibited  the  general  sale  of  bricks  which 
are  under  size. 

Le  Blanc,  J. : 

It  did  not  appear  that  the  defendant  bought  the  bricks, 
knowing  them  to  be  under  size. 

Bayley,  J. : 

The  policy  of  the  Act  was  to  protect  the  buyert  against  the 
fraud  of  the  seller,  and  this  can  only  be  done  by  holding  that 
the  latter  shall  not  recover  the  value  of  such  bricks  so  sold. 

Rule  refused. 


iso9.       THE    KING  v.   The   Inhabitants   op  the  Parish  op 
Ju—'  BRIDEKIRK  in  CUMBERLAND. 

(11  East,  304—306.) 

To  an  indictment  against  the  inhabitants  of  a  parish  for  non-repair  of 
a  highway  within  it,  a  plea  stating  that  the  parish  was  immemorially 
divided  into  7  townships,  the  inhabitants  of  which  respectively  were 
immemorially  bound  to  repair  the  highways  within  their  respective 
townships ;  and  that  part  of  the  highway  indicted  was  within  the  town- 
ship of  G.  B.  &c. ;  and  that  the  residue,  &c.  was  within  the  township  of 
L.  B.  &c.  and  that  the  respective  parts  ought  to  be  repaired  by  the 
inhabitants  of  the  respective  townships,  &c.  is  bad ;  without  specifying 
what  part  of  the  highway  lay  within  one  township,  and  what  part  within 
the  other. 

This  was  an  indictment  for  the  non-repair  of  a  common  highway 
within  the  parish ;  which,  after  stating  the  termini  of  the  high- 

t  Vide  Johnson  v.  Hudson,  ante,  p.  465,  and  note  this  distinction. 
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way,  charged  that  a  certain  part  of  the  same  highway  between     The  Kino 
such  and  such  places  (describing  them  with  the  length  and  the  Inhabi- 
breadth,)  on  the  first  of  June,  1807,  <fcc.  was  out  of  repair,  <fcc. :    ^JJ^JJ 
and  then  it  alleged  *that  the  inhabitants  of  the  parish  of  Bride-       r  »30ft  -j 
kirk  were  immemorially  bound  to  repair  the  said  highway.    The 
defendants  pleaded,  that  the  parish  of  Bridekirk  from  time  im- 
memorial was  divided  into  seven  townships  (naming  them,)  and 
that  the  inhabitants  of  the  said  several  townships  respectively 
from  time  immemorial  have  repaired,  independent  of  each  other, 
when  necessary,  such  and  so  many  of  the  several  and  respective 
ancient  common  King's  highways  respectively  situated  within 
the  said  respective  townships  as  would  otherwise  be  repairable 
by  the  inhabitants  of  the  said  parish  at  large.    That  part  of  the 
said  part  of  the  said  King's  common  highway  in  the  indictment 
specified,  and  thereby  supposed  to  be  ruinous,  now  is,  and  during 
all  the  time  in  the  indictment  mentioned  hath  been  situate  in  the 
said  township  of  Great  Broughton  in  the  said  parish,  and  during 
all  that  time  was  and  still  is  a  King's  common  highway,  which 
but  for  the  said  prescription  or  usage  would  have  been  and  would 
be  repairable  by  the  inhabitants  of  the  said  parish  at  large :  and 
that  the  residue  of  the  said  part  of  the  said  King's  common 
highway  in  the  said  indictment  specified,  &c.  is,  and  during  all 
the  time,  &c.  hath  been  situate  within  the  said  township  of 
Little  Broughton  in  the  said  parish,  &c.    And  by  reason  of  the 
premises  the  inhabitants  of  the  said  parish  at  large  ought  not  to 
be  charged  with  the  repairing  the  said  part,  &c.  of  the  highway  in 
the  indictment  specified ;  but  the  respective  parts  thereof,  situate 
in  the  said  respective  townships  of  Great  Broughton  and  Little 
Broughton,  ought  to  have  been  and  still  ought  to  be  repaired  by 
the  respective  inhabitants  of  these  respective  townships  indepen- 
dent of  the  rest  of  the  inhabitants  of  the  said  parish,  &c.     To 
this  there  was  a  special  demurrer,  because  the  plea  did  not  set 
forth   or  distinguish  what  part  of  the  highway  alleged  *to  be      [  *306  ] 
ruinous  lies  within  the  township  of  Great  Broughton,  and  what 
part  within  the  township  of  Little  Broughton. 

Holroyd  argued  in  support  of  the  demurrer,  that  the  inhabi- 
tants of  the  parish  at  large,  being  liable  at  common  law  to  the 
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Thb  King  repair  of  all  highways  within  it,  could  only  discharge  themselves 
Thb  Ikhabi-  by  shewing  with  certainty  on  whom  the  burthen  lay,  and  in  what 
BmdembL  right.  For  which  he  cited  Rex  v.  Sheffield ,+  Rex  v.  Penderryn,: 
and  Rex  v.  Great  Broughton. §  The  plea  therefore  should  have 
stated  that  such  a  part  of  the  highway,  specifying  it,  was  situate 
within  the  township  of  Great  Broughton,  the  inhabitants  of 
which  township  were  immemorially  bound  to  repair  it :  and  that 
such  other  part,  specifying  it  (or  the  residue  of  the  highway 
stated  in  the  indictment),  was  situate  within  the  township  of 
Little  Broughton,  and  that  the  inhabitants  of  that  township  were 
immemorially  bound  to  repair  such  other  part. 

The  Court  were  decidedly  of  opinion,  that  this  objection  was 
well  founded.  That  the  parishioners  must  necessarily  know  the 
limits  of  the  several  townships  within  it ;  and  were  bound  to 
shew  with  certainty  the  parties  who  were  liable  to  repair  every 
part  of  the  highway  indicted,  and  in  what  right  they  were  so 
bound.  But  the  Court  offered  to  give  Littledale,  who  was 
counsel  for  the  defendants,  leave  to  amend  before  argument; 
which  he  accepted. 


1809.  THE  KING  v.  TEAL  and   Others. 

<*Pril  22-  (11  East,  307—312.) 

r  3q.  -I  All  the  defendants  convicted  upon  an  indictment  for  a  conspiracy 

(which  has  been  removed  by  certiorari  into  the  King's  Bench)  must  bo 
present  in  court  when  a  motion  for  a  new  trial  is  made  on  behalf  of  any 
of  them. 

This  was  an  indictment  against  Thomas  Teal,  Hannah 
Stringer,  G.  Etherington,  and  Sarah  Cumberland,  for  conspiring 
falsely  to  charge  the  prosecutor  with  being  the  father  of  a 
bastard  child  born  on  the  body  of  Hannah  Stringer,  which  in- 
dictment had  been  removed  by  writ  of  certiorari,  at  the  instance 
of  the  defendants,  into  this  Court.  Before  the  trial  a  noli 
prosequi  was  entered  as  to  Hannah  Stringer;  and  at  the  last 
York  assizes  Teal  and  Cumberland  were  convicted  upon  four 

t  1  B.  B.  442  (2  T.  R  106).        \  2  T.  B.  513.        $  5  Burr.  2700. 
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counts  of  the  indictment,  and  Etherington  was  acquitted.     On     The  Kura 
the  fourth  day  of  the  last  Term  Teal  appeared  personally  in        T^L 
Court,  and  CockeU,  Serjt.  on  his  behalf  moved  for  a  new  trial,  on    ftnd  othw,» 
the  ground  that  improper  evidence  had  been  admitted  on  the 
part  of  the  prosecution,  and  that  other  evidence  tendered  on  the 
defendant's  part  had  been  improperly  rejected. 

The  Court  inquired  if  all  the  defendants  who  had  been  con- 
victed were  then  in  Court ;  and  being  informed  that  Sarah  Cum- 
berland was  not  present,  they  said  they  could  not  entertain  a 
motion  for  a  new  trial  in  her  absence,  of  which,  if  granted,  she 
must  also  have  the  benefit;   because  if  such  a  precedent  were 
once  established,  the  person  most  criminal  might  keep  out  of  the 
way,  and  take  the  opinion  of  the  Court  by  putting  forward  one  of 
the  other  defendants  who  had  been  convicted.    They  also  inquired 
if  the  defendants  had  defended  separately  at  the  trial,  which  was 
answered  in  the  negative ;  but  CockeU,  Serjt.  added,  that  he  was 
now  only  instructed  by  the  defendant  *Teal,  and  that  his  client       [  *308  ] 
had  no  control  over  Sarah  Cumberland,  and  could  not  compel 
her  attendance :   and  it  would  be  very  hard  for  him  in  a  case 
where  there  was  no  pretence  of  any  collusion,  to  be  deprived  of 
the  opportunity  of  moving  for  a  new  trial  by  her  absenting  her- 
self.    But  the  Court  said  that  they  could  not  permit  the  motion 
to  be  made,  unless  all  the  defendants  appeared,  or  a  special  and 
separate  ground  were  laid  before  them,  for  dispensing  with  the 
general  rule.    But  they  said  they  would  bear  in  mind  what 
passed  now  when»the  defendants  were  brought  up  for  judgment. 
And  the  prosecutor  not  moving  for  Teal's  commitment,  he  was 
not  committed  into  custody. 

Afterwards,  on  the  6th  of  May,  Teal  and  Cumberland  being 
present  in  Court,  Mr.  Justice  Lawrence's  report  of  the  evidence 
on  the  trial  was  read  ;  and  CockeU,  Serjt.  would  then  again  have 
moved  for  a  new  trial :  but  the  Court  said  that  the  four  days 
being  now  expired,  he  was  not  entitled  to  make  such  a  motion  ; 
though  they  would  hear  any  arguments  which  he  had  to  suggest 
upon  the  report,  in  order  to  satisfy  them  in  the  performance  of 
their  own  duty,  that  justice  had  not  been  done  upon  the  trial :  and 
if  they  were  of  opinion,  on  hearing  those  arguments,  and  consider- 
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Thk  Kiko    ing  the  learned  Judge's  report,  that  there  ought  to  be  a  new  trial, 

Teal        ^ey  would  of  their  own  accord  award  it.    And  they  referred  to 
and  other..    Th"e  King  y  HoU9  5  T#  R  436>  and  to  The  King  V-  Atkinson,  there 

cited.  The  defendant's  counsel  accordingly  stated  the  grounds 
upon  which  he  impeached  the  former  trial,  and  the  Court  said 
they  would  consider  of  them ;  and  in  the  mean  time  the  Court 
committed  the  defendants  to  the  custody  of  the  marshal,  without 
making  any  rule  for  a  new  trial. 
[  809  ]  And  now  in  this  Term  Lord  Ellbnborough,  Ch.  J.  said  that 

the  Court  had  considered  the  objections  which  had  been  made  to 
the  trial,  and  though  not  in  the  form  of  a  motion  for  a  new 
trial,  yet  with  the  same  benefit  to  the  parties  concerned :  and 
they  were  of  opinion  that  there  was  no  foundation  for  either  of 
them.  After  this,  affidavits  in  mitigation  were  put  in  by  the 
defendant's  counsel  and  read,  and  the  defendants  were  directed 
to  be  brought  up  for  judgment  on  Monday,  the  19th  of  June, 
when  the  Court,  taking  into  consideration  the  imprisonment 
they  had  already  suffered,  and  the  expenses  of  the  prosecution, 
sentenced  Teal  to  six  months,  and  Cumberland  to  two  months 
imprisonment  in  York  Gaol. 

[The  rest  of  the  report  is  occupied  with  the  particular  objec- 
tions which  turned  upon  the  now  obsolete  law  as  to  the  com- 
petency of  a  witness.] 


18G0.  CORMACK  v.  GLADSTONE. 

«fr»glB-  (11  East,  347—349.) 

r  347  i  A  ship  from  Stockholm  to  New  York  was  by  the  course  of  the  voyage 

to  touch  at  Elsineur  for  convoy,  and  to  pay  the  Sound  dues :  and  the 
owner  of  sheep  on  board  took  in  a  short  stock  of  provender  for  them  at 
Stockholm,  and  laid  in  the  rest  at  Elsineur  before  the  Sound  dues  could 
be  paid :  held  that  the  voyage  not  being  thereby  delayed,  though  the 
occurrence  was  foreseen  and  intended,  the  policy  was  not  avoided,  but 
the  underwriters  were  liable  for  a  subsequent  loss  of  the  ship  by  the 
perils  of  the  sea. 

This  was  an  action  on  a  policy  of  insurance  on  the  ship  Bess, 
valued  at  1,200Z.,  and  on  the  captain's  books,  clothes  and  instru- 
ments, valued  1002.,  "at  and  from  Stockholm  to  New  York." 
The  interest  in  the  ship  was  alleged  and  proved  to  be  in  the 
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Earl  of  Selkirk,  and  the  interest  in  the  books,  clothes  and     Coemack 
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instruments,  in  the  captain.     The  loss  was  alleged  to  be  by  the   Gladstone 
perils  of  the  sea.    At  the  trial  before  Lord  Ellenborough,  Ch.  J. 
at  Guildhall  a  verdict  was  found  for  the  plaintiff,  subject  to  the 
opinion  of  the  Court  on  the  following  case. 

In  August,  1803,  the  ship  Bess,  being  at  Stockholm,  took  in  a 
cargo  of  62  live  sheep  to  be  carried  on  the  voyage  insured,  and 
sailed  from  thence  on  the  14th  of  that  month.  An  agent  of 
Lord  Selkirk  sailed  in  the  vessel  to  take  care  of  the  sheep. 
Understanding  that  the  vessel  was  to  touch  at  Elsineur  he  did 
not  take  in  sufficient  provender  for  the  sheep  at  Stockholm  for 
the  voyage  to  New  York.  The  ship  in  the  regular  course  of  her 
voyage  touches  for  convoy,  and  to  pay  the  Sound  dues,  at 
Elsineur,  where  sufficient  provender  was  taken  on  board  for  the 
voyage;  but  the  ship  was  not  thereby  delayed  at  all  in  her 
course;  the  whole  additional  provender  being  on  board  before 
the  Sound  dues  could  be  paid.  In  all  other  respects  the  ship 
had  sufficient  water  and  provisions  for  the  voyage  from  Stock- 
holm to  New  York.  The  ship  proceeded  immediately  under 
convoy  from  Elsineur  on  the  voyage  insured,  but  was  lost  by  the 
perils  of  the  sea.  If  the  Court  should  be  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover,  a  *nonsuit  was  to  be  entered :  [  *318  ] 
if  he  were  so  entitled,  the  verdict  was  to  stand. 

Scarlett  for  the  defendant,  having  been  called  upon  by  the 
Court  to  begin,  attempted  to  distinguish  this  from  the  case  of 
Baine  v.  Bell ;  t  because  there  the  ship  had  been  originally  fitted 
out  with  every  necessary  for  the  voyage  which  could  be  procured 
at  her  lading  port,  and  it  was  unavoidable  necessity  within  the 
perils  insured  against  which  compelled  her  to  put  into  another 
port  during  the  voyage.  But  here  it  appears  that  the  vessel  left 
her  lading  port  without  a  sufficient  stock  of  provender  for  the 
sheep,  which  she  might  have  laid  in  there ;  and  therefore  she 
sailed  with  a  necessity  imposed  upon  herself  of  stopping  some- 
where in  the  progress  of  her  voyage  to  get  more  ;  and  if  she  had 
not  found  an  adequate  stock  at  Elsineur,  she  must  have  touched 
at  some  other  place  to  obtain  it.     In  Delany  v.  Stoddart  J  there 

t  9  B.  E.  533  (9  East,  195).  |  1  B.  B.  139  (1  T.  E.  22). 
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Cobmack  was  a  usage  of  the  trade  to  protect  the  taking  in  an  additional 
Gladstone,  cargo  at  the  place  into  which  the  ship  was  driven  by  stress  of 
weather ;  without  which  it  would  have  tbeen  considered  as  a 
deviation.  But  here  there  was  no  such  usage,  and  the  under- 
writers could  not  calculate  upon  the  ship  going  into  Elsineur  for 
such  a  purpose. 

Lord  Ellenborough,  Gh.  J. : 

The  not  taking  in  sufficient  provender  for  the  sheep  at  Stock- 
holm  for  the  whole  voyage  is  not  like  neglecting  to  take  a  suffi- 
cient crew,  or  tackling,  or  other  necessary  relating  to  the  equip- 
ment or  navigation  of  the  ship ;  but  this  omission  only  affected 
the  safety  of  the  cargo  of  sheep :  and  while  the  vessel  was 
[  #34S>  ]  *staying  for  other  necessary  purposes  at  Elsineur,  the  pro- 
vender was  laid  in  without  any  delay  of  the  voyage ;  which 
brings  the  case  within  the  principle  of  the  former  decision. 

Grose,  J.  agreed. 

Le  Blanc,  J. : 

The  vessel  left  Stockholm  with  the  foreknowledge  of  the  agent 
that  she  must  go  into  Elsineur  for  other  purposes,  in  the  regular 
course  of  her  voyage,  when  he  might  complete  his  stock  of 
provender  during  the  performance  of  those  other  purposes. 

Bayley,  J. : 

It  does  not  follow  that  the  master  might  or  would  have  gone 

elsewhere  for  provender,  if  he  could  not  have  procured  it  at 

Elsineur  without  delaying  the  voyage.    The  sheep  might  have 

been  thrown  overboard. 

Po&tea  to  the  plaintiff. 

Puller  was  to  have  argued  for  the  plaintiff. 
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PAKEER  v.  STANILAtfD.f  1809- 

(11  East,  362—366.)  J*n*W. 

A  contract  by  the  owner  of  a  close  cropped  with  potatoes,  made  on  [  332  ] 
the  21st  of  November,  to  sell  to  the  defendant  the  potatoes  at  so  much 
a  sack ;  the  defendant  to  get  them  out  of  the  ground  immediately ;  is 
not  a  contract  for  any  interest  in  land  within  the  4th  section  of  the 
Statute  of  Frauds,  but  the  same  as  if  the  potatoes,  which  had  done 
growing  and  were  to  be  taken  up  immediately,  had  been  sold  in  a  ware- 
house from  whence  they  were  to  be  removed  by  the  defendant. 

The  plaintiff  declared  that  the  defendant  was,  on  the  1st  of 
January,  1809,  indebted  to  him  in  500Z.  for  a  certain  crop  of 
potatoes  of  the  plaintiff  before  that  time  bargained  and  sold  by 
the  plaintiff  to  the  defendant  at  his  request,  and  by  the  defendant 
under  that  bargain  and  sale  before  that  time  accepted,  gathered, 
dug  up,  taken,  and  carried  away :  and  being  so  indebted  the 
defendant  promised  to  pay,  &c.  There  was  another  similar 
count  on  a  quantum  menrit,  and  other  general  counts  for  goods 
sold  and  delivered,  &c.  The  defendant  pleaded  the  general 
issue,  and  paid  221.  Is.  9d.  into  Court.  It  appeared  at  the  trial 
before  Bayley,  J.  at  Nottingham,  that  the  plaintiff,  being  the 
owner  of  a  close  of  about  two  acres,  which  was  cropped  with 
potatoes,  agreed  with  the  defendant  on  the  21st  of  November, 
to  sell  him  the  potatoes  at  4*.  6d.  a  sack.  The  defendant  was 
to  get  them  himself,  and  to  get  them  immediately.  The  defen- 
dant employed  men  to  dig  the  potatoes  on  the  25th,  26th,  and 
27th  of  the  same  month,  and  got  21,  24  and  38  sacks  full,  and 
on  the  4th  of  December  he  *got  seven  sacks  more,  and  14  about  C  *aw  ] 
Lady-day,  the  value  of  which  was  covered  by  the  money  paid 
into  court.  But  there  remained  about  three  roods  of  potatoes 
-which  were  not  dug  up,  and  which  were  spoilt  by  the  frost;  and 
the  action  was  brought  to  recover  the  value  of  these.  The  objec- 
tion taken  at  the  trial  was,  that  this  was  an  agreement  for  an 

t  Followed  in  Warwick  v.  Bruce  by  Sir  J.  Mansfield  in  Emmerson  ▼. 

(1813)  2K&S.  205,  and  Jones  v.  Heelis  (1809)  2  Taunt.  38  (reported 

Flint  (1839)  10  A.  &  E.  754.     Quote  inllR.lt.)-    See  the  cases  discussed 

whether  these  cases  overrule  upon  in  Blackburn  on    Sale.     Also   see 

the  point  here  in  question  the  judg-  Marshall  v.  Green  (1875)  1  C.  P.  D. 

ment  of  the  Common  Pleas  delivered  35,  45  L.  J.  C.  P.  153. — B.  C. 
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Pabkeb  interest  in  land,  which,  not  having  been  reduced  to  writing, 
8TAXILAHD.  was  void  by  the  Statute  of  Frauds,  29  Car.  II.  c.  8,  s.  4.  But 
the  learned  Judge  over-ruled  the  objection,  and  permitted  the 
plaintiff  to  take  a  verdict  for  the  amount ;  reserving  leave  to  the 
defendant  to  move  to  enter  a  nonsuit,  if  the  Court  should  think 
the  objection  well  founded.    The  motion  was  accordingly  made 

by 

Balguy,  jun.  in  the  last  Term,  who  referred  to  Crosby  v. 
Wadsworth,\  where  a  contract  for  the  purchase  of  a  growing 
crop  of  grass  in  a  close,  for  the  purpose  of  being  mown  and 
made  into  hay  by  the  vendee,  was  held  to  convey  to  him  an 
interest  in  the  land  itself,  and  therefore  avoided  by  the  statute, 
if  not  reduced  into  writing. 

Lord  Ellenborough,  Ch.  J.  observed  that  there  was  this 
difference  between  the  cases,  that  in  Crosby  v.  Wadsworth  the 
contract  was  made  while  the  grass  was  then  in  a  growing  state, 
which  was  afterwards  to  be  mown  at  maturity,  and  made  into 
hay.  Whereas  here  the  contract  was  for  the  potatoes  in  a 
matured  state  of  growth,  which  were  then  ready  to  be  taken, 
and  were  agreed  to  be  taken  immediately.  There  was  a  delivery 
of  the  whole  at  the  time,  as  much  as  the  subject  matter  was 
then  capable  of  delivery,  and  the  defendant  did  actually  take 
away  a  great  part  of  them.  However  a  rule  nisi  was  granted 
[  *86l  ]  for  further  consideration  of  this  point.  But  with  respect  *to 
another  objection  which  was  now  started,  that  the  money  paid 
into  Court  covered  the  value  of  all  the  potatoes  which  had  been 
taken,  and  that  the  remainder,  which  were  left  in  the  plaintiff's 
ground,  could  not  be  recovered  in  value  under  counts,  stating 
that  they  had  been  "bargained  and  sold,  gathered,  dug  up, 
taken,  and  carried  away,"  or  "  sold  and  delivered  : "  his  Lord- 
ship answered,  that  the  objection  had  not  been  taken  at  the 
trial ;  and  that,  besides,  it  was  enough  to  prove  that  they  were 
bargained  and  sold,  without  proving  that  they  were  taken  away. 

Clarke  and  Hemming  now  shewed  cause  against  the  rule, 

t  8  B.  B.  566  (6  East,  602). 
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warehouse  ready  for  delivery  at  the  time  and  to  be  taken  imme-    stajulahd. 
diately,  though  they  were  permitted  to  remain  there  till  it  suited 
the  defendant's  convenience  to  remove  them. ,   Potatoes  are  often 
kept  in  the  ground. 

(Grose,  J. :  That  is  after  they  have  been  severed.) 

All  benefit  to  them  from  the  soil  was  at  an  end,  nor  was  it  con- 
templated by  the  contracting  parties.  This  differs  the  case 
materially  from  Waddington  v.  Bristow,\  and  Crosby  v.  Wads- 
worth,l  where  the  continuing  growth  and  nourishment  of  the 
hops  in  the  one  case,  and  of  the  grass  in  the  other,  were  in 
contemplation.  The  right  to  the  soil  continued  all  the  time  in 
the  plaintiff,  and  the  defendant  would  have  been  a  trespasser  if 
he  had  meddled  with  it  otherwise  than  for  the  special  purpose 
of  taking  up  the  potatoes.  The  nature  of  the  contract  shews 
this ;  for  the  contract  was  merely  for  the  potatoes,  and  they 
were  to  be  sold  by  the  sack.  The  defendant  could  not  have 
maintained  trespass  against  any  person  going  on  the  ground : 
he  himself  had  only  an  easement  to  take  the  crop. 

Balguy,  and  Balguy,  jun.  in  support  of  the  rule,  contended  [  365  ] 
that  if  the  land  had  been  devised  in  this  state,  the  devisee  would 
have  taken  the  potatoes  against  the  executor ;  which  shews  that 
the  contract  was  for  an  interest  in  the  land.  Nor  can  this  be 
distinguished  in  principle  from  Crosby  v.  Wadsworth,  upon  the 
presumption  (probably  not  founded  in  fact)  that  the  potatoes 
had  done  growing  and  had  ceased  to  derive  any  nourishment 
from  the  land :  but  it  is  enough  that  they  were  not  severed  from 
it  when  the  contract  was  made,  and  therefore  did  not  exist  separ- 
ately as  goods  :  that  is  the  only  distinction  recognized  in  the  books. 
Larceny  could  not  have  been  committed  of  them.  This  case  is 
even  stronger  in  one  respect ;  for  the  crop  could  not  be  taken  up 
without  breaking  the  soil,  which  was  to  be  done  by  the  defen- 
dant; and  therefore  it  cannot  be  considered  as  a  mere  ease- 
ment.    The  defendant  was  entitled  to  the  possession  of  the 

t  2  Bob.  &  P.  452.  J  8  B.  B.  566  (6  East,  602). 
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pabkeb      close  until  the  crop  was  taken ;  for  without  that  the  contract 
Staxilahd.   could  not  have  been  executed ;  and  therefore  he  must  have  been 
entitled  to  all  the  possessory  remedies  against  a  wrong-doer 
invading  his  possession. 

Lord  Ellbnborough,  Ch.  J. : 

It  does  not  follow  that  because  the  potatoes  were  not  at  the 
time  of  the  contract  in  the  shape  of  personal  chattels,  as  not 
being  severed  from  the  land,  so  that  larceny  might  be  committed 
of  them,  therefore  the  contract  for  the  purchase  of  them  passed 
an  interest  in  the  land  within  the  4th  section  of  the  Statute 
of  Frauds.  The  contract  here  was  confined  to  the  sale  of  the 
potatoes,  and  nothing  else  was  in  the  contemplation  of  the 
parties.  It  is  probable  that  in  the  course  of  nature  the  vege- 
tation was  at  an  end :  but  be  that  as  it  may,  they  were  to  be 
[  *36G  ]  taken  by  the  defendant  immediately,  *and  it  was  quite  acci- 
dental if  they  derived  any  further  advantage  from  being  in  the 
land.  This  differs  the  present  case  from  those  which  have  been 
cited.  The  lessee  prima  vestura  may  maintain  trespass  quare 
clamum  fregit,  or  ejectment  for  injuries  to  his  possessory  right : 
but  this  defendant  could  not  have  maintained  either ;  for  he  had 
no  right  to  the  possession  of  the  close ;  he  had  only  an  ease- 
ment, a  right  to  come  upon  the  land,  for  the  purpose  of  taking 
up  and  carrying  away  the  potatoes;  but  that  gave  him  no 
interest  in  the  soil.  I  am  not  disposed  to  extend  the  case  of 
Crosby  v.  Wadsworth  further,  so  as  to  bring  such  a  contract 
as  this  within  the  Statute  of  Frauds,  as  passing  an  interest  in 
land. 

Grose  and  Lb  Blanc,  Justices,  agreed. 

Bayley,  J. : 

I  do  not  think  that  this  contract  passed  an  interest  in  the 
land  within  the  meaning  of  the  4th  section  of  the  Statute  of 
Frauds.  In  the  cases  of  Crosby  v.  Wadsworth,  and  Waddington 
v.  Bristow,  the  contracts  were-  made  for  the  growing  crops  of 
grass  and  hops,  and  therefore  the  purchasers  of  the  crops  had 
an  intermediate   interest  in  the   land   while  the   crops  were 
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growing  to  maturity  before  they  were  gathered:  but  here  the      Parmk 
land  was  considered  as  a  mere  warehouse  for  the  potatoes  till    stanilaxd. 
the  defendant  could  remove  them,  which  he  was  to  do  imme- 
diately; and  therefore  I  do  not  think  that  the  case  is  within 

the  statute. 

Rule  discharged. 


OLIYER  v.   COLLINGS.  iso*. 

(11  East,  367—370.)  June  u- 

Arbitrators,  after  haying  appointed  one  umpire  who  refused  to  act,  r  367  -j 
appointed  another  who  accepted  the  authority.  The  defendant  haying 
objected  to  this  appointment,  because  of  partiality,  the  arbitrators 
acceded  to  the  objection,  and  each  proposed  another,  but  could  not 
agree  on  the  person  to  be  substituted,  and  did  not  in  fact  substitute  any 
other,  though  the  respective  attorneys  agreed  on  a  third  person.  The 
umpire  objected  to  was  then  called  on  by  the  plaintiff's  attorney  to 
proceed,  and  made  his  award  within  time.  Held,  that  the  award  was 
good. 

QA8ELEE  moved  to  make  a  rule  absolute  for  an  attachment 
for  non-performance  of  an  award  which  had  been  made  a  rule 
of  Court. 

East  opposed  it,  on  an  affidavit,  that  by  the  bonds  of  sub- 
mission Bowe  and  Stephens  were  appointed  joint  arbitrators, 
with  a  power  to  appoint  an  umpire,  if  they  could  not  agree. 
That  the  arbitrators  not  agreeing,  first  appointed  Hambly  as 
umpire ;  who  declining  to  act,  they  next  appointed  Grigg  within 
the  time  limited.  That  as  soon  as  Grigg's  appointment  was  made 
known  to  the  defendant's  attorney,  he  objected  to  it  on  the 
ground  of  Grigg's  being  upon  bad  terms  with  the  defendant, 
and  therefore  an  improper  umpire;  to  which  the  arbitrators 
assenting,  each  of  them  proposed  a  different  person;  and  not 
agreeing  upon  either,  the  plaintiff's  and  defendant's  attornies 
met,  and  the  former  named  a  new  person  as  umpire,  which 
was  acceded  to  by  the  latter;  but  (no  further  appointment 
having  been  made  by  the  two  arbitrators,)  the  plaintiff's 
attorney  called  on  Grigg,  before  the  time  was  out,  to  proceed 
with  his  umpirage ;  and  then  an  appointment  of  him  on  stamp 
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Olitkb      was  signed  by  Eowe  and   tendered  to   Stephens,  who  refused 

COLLIXOB.     to  execute  it;  notwithstanding  which  Grigg  made  his  award 

on  the  80th  of  January,  1808,  within  time,  after  notice  given 

to  him  on  the  morning  of  that  day  by  the  defendant's  attorney 

[  *368  ]  that  his  appointment  had  been  objected  to  and  +was  agreed  to 
be  revoked.  He  therefore  contended  that,  under  these  circum- 
stances, the  Court  would  not  by  granting  this  attachment 
preclude  the  defendant  from  disputing  the  authority  of  the 
umpire  in  an  action  by  the  plaintiff  on  the  submission  bond,  if 
he  meant  to  insist  upon  the  award.  That  by  the  general  rule 
any  power  given  to  another  may  be  revoked  before  execution ; 
and  here  the  arbitrators  who  had  power  to  appoint  an  umpire, 
and  had  once  appointed  Grigg,  had  agreed  to  revoke  that 
appointment  before  Grigg  had  executed  the  umpirage,  though 
they  had  not  agreed  in  any  new  appointment ;  and  that  revoca- 
tion was  confirmed  by  the  attornies  for  both  parties,  who  had  as 
far  as  lay  in  their  power  agreed  to  substitute  another.  That 
Grigg  having  been  appointed  umpire  by  parol,  his  appointment 
might  be  revoked  by  parol  before  execution  of  his  power.  That 
though  it  was  now  too  late  for  the  defendant  to  move  to  set  aside 
the  award  on  the  merits,  or  to  impeach  it  on  the  ground  of 
partiality  or  prejudice  in  the  umpire ;  yet  the  Court  had  before 
refused  attachments  in  cases  where  an  objection  to  the  award 
appeared  upon  the  face  of  it,  even  after  the  time  limited  by  the 
statute  was  out,  for  moving  to  set  aside  the  award ;  because  they 
would  not  preclude  the  party  grieved  from  availing  himself  of 
the  objection  if  an  action  were  brought  against  him  upon  his 
submission  bond  for  non-performance  of  the  award.  So  here, 
for  the  same  reason,  where  there  is  a  serious  question  of  law  to 
try,  and  where  there  seems  such  probable  ground  for  suspecting 
the  justice  of  the  award,  the  Court  will  not  lend  its  summary 
assistance,  but  leave  the  plaintiff  to  bring  his  action,  which  will 
let  the  defendant  in  to  insist  on  the  nullity  of  the  umpirage. 
[  *369  ]       He  said  it  was  even  now  *vexata  questio  t  whether  arbitrators, 

t  Vide  Trippet  v.  Eyre,  3  Lev.  263,  Awards,  91,  &c.    It  seems  that  the 

and  2  Ventr.  113,   and  Reynolds  v.  refusal  of  one  umpire  to  accept  the 

Gray,  1  Salk.  70 ;   1  Ld.  Bay.  222,  appointment  does  not  preclude  the 

and    12  Mod.   120.    And   vide   the  arbitrators    from    naming    another 

reasoning  on  these  cases  in  Kyd  on  within  time. 
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having  once  executed  their  power  in  the  appointment  of  an      Oum 
umpire,  could  afterwards  appoint  another :  but  supposing  they     collinos, 
could  not,  the  objection  would  equally  apply  to  the  appointment 
of  Grigg. 

(Lb  Blanc,  J.  said,  that  the  defendant  ought  to  have  applied 
in  timet  to  set  aside  the  award  upon  the  special  circumstances 
of  the  case :  and  the  Court  would  not,  after  the  laches  of  the 
defendant,  drive  the  plaintiff  to  his  action  merely  to  try  a 
doubtful  question  of  law,  supposing  this  to  be  so.) 

To  which  it  was  answered,  that  the  Court  would  not  grant  an 
attachment  to  enforce  an  illegal  award,  if  no  action  could  be 
maintained  upon  it. 

Lord  Ellenbobouoh,  Ch.  J. : 

We  have  lately  held  that  if  an  authority  be  once  executed,  it 
cannot  be  executed  again,  t  Here  the  arbitrators  had  executed 
their  authority  by  an  effectual  appointment  of  an  umpire,  who 
accepted  and  acted  upon  the  authority  so  conferred  on  him :  the 
consent  or  dissent  of  the  parties  themselves  afterwards  to  such 
appointment  signifies  nothing.  §  So  the  subsequent  tender  of 
that  appointment  on  stamp  to  one  of  the  arbitrators  was  merely 
to  serve  as  formal  evidence  of  it.  The  arbitrators  afterwards, 
in  compliance  with  the  wishes  of  the  *  defendant,  made  an  [#370] 
ineffectual  attempt  to  appoint  another  umpire  in  the  place  of 
him  they  had  appointed  before;  but  they  could  not  agree  on  the 
person  to  be  substituted,  and  therefore  the  original  appointment 
stood  as  before. 

Per  Curiam  :  Rule  absolute. 

t  This  was  prevented  at  the  time  between  parties  to  abandon  an  award 

it  was  intended  by  the  illness  of  the  made  under  bonds  oi  submission  be 

defendant.  pleaded  to  an  action  on  the  bond. 

J  Vide  Irvine  v.  Elnon,  8  East,  54.  Braddick  v.  Thompson,  8  East,  344. 

§  Nor  can  even  a  parol  agreement 
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mmL*  rugby  CHAKITY  v.   MERRYWEATHERf 

^Sitting*.  (11  East,  375,  n.— 376,  n.) 

Dedication  of  a  street  to  the  public  may  be  presumed  from  eight  years' 
uninterrupted  user.    A  public  street  need  not  be  open  at  both  ends. 

[This  case  is  reported  in  11  East,  875,  876,  in  a  note  to 
Daniel  v.  North,  a  case  which  was  itself  decided  upon  a  point 
now  become  unimportant  by  reason  of  the  Prescription  Act, 
2  &  8  W.  IV.  c,  71,  s.  8.— R.  C] 

[87.~>,fl.]  Action  of  trespass  brought  by  the  trustees  of  the  Rugby 

Charity  against  Merryweather,  at  the  Sittings  in  Middlesex,  on 
the  26th  of  May,  1790,  to  try  a  right  of  way  in  dispute  between 
the  plaintiffs  and  the  governors  of  the  Foundling  Hospital. 
There  were  several  pleas  of  justification  on  the  record,  amongst 
others,  one  stating  that  the  locus  in  quo  (which  was  Lamb's 
Conduit  Street)  was  a  common  highway,  and  that  the  supposed 
trespass  was  committed  in  removing  an  obstruction  there.  The 
evidence  was,  that  the  right  of  the  soil  was  clearly  in  the 
plaintiffs ;  but  there  had  been  a  common  street  there,  though  no 
thoroughfare,  by  reason  of  the  houses  at  the  end,  for  above  50 
years.  The  plaintiffs  accounted  for  not  having  put  up  a  bar  or 
the  like,  to  denote  that  the  way  was  not  relinquished  to  the 
public  at  large,  by  shewing  that  the  locus  in  quo  had  been  in 
lease  for  a  long  term  up  to  the  year  1780. 

Lord  Eenyon,  Ch.  J.  asked  what  the  plaintiffs  had  to  say  to 
the  time  from  1780  till  about  two  years  ago,  when  they  had  put 
up  a  bar.  In  answer  it  was  said  that  they  had  been  in  treaty 
with  the  Foundling  Hospital,  respecting  the  allowing  them  a 
right  of  way,  which  was  finally  broken  off. 

Per  Lord  Kenyon  : 

If  this  rested  solely  on  the  ground  of  a  question  of  right 
between  the  plaintiffs  and  the  Foundling  Hospital,  the  former 
would  certainly  not  have  been  barred  by  the  time  which  elapsed 

t  See  this  case  commented  on  in  v.  Veal  (1822)  5  B.  &  Aid.  454.    Also 

the  judgments  of  the  Common  Pleas  in  Bourke  v.  Davi$  (1889)  44  Ch.  D. 

in  Woodyer  v.  Hadden  (1813)  5  Taunt.  123,  62  L.  T.  34 ;  see  also  Bailey  v. 

125,  and  of  the  King's  Bench  in  Wood  Jamieson  (1876)  1 C.  P.  D.  329.— B.  C. 
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from  1780  till  the  obstruction  was  put  up,  pending  the  treaty 
between  them:  but  during  all  that  time  they  permitted  the 
public  at  large  to  have  the  free  use  of  this  way,  without  any 
impediment  whatever ;  and  therefore  it  is  now  too  late  to  assert 
the  right:  for  this  is  quite  a  sufficient  time  for  presuming  a 
dereliction  of  the  way  to  the  public.  In  a  great  case,  which  was 
much  contested,  six  years  was  held  sufficient.  And  as  to  this  not 
being  a  thoroughfare ;  that  can  make  no  difference.  If  it  were 
otherwise  in  such  a  great  town  as  this,  it  would  be  a  trap  to 
make  people  trespassers.  The  Duke  of  Bedford  preserves  his 
right  in  Southampton  Street,  Govent  Garden,  by  a  bar  set  across 
the  street,  which  is  shut  at  pleasure,  and  shews  the  limited  right 
of  the  public. 

The  jury  found  a  verdict  for  the  defendant  upon  the 
issue  on  the  common  highway. 


Rugby 

Charity 

v. 

Mebbywea- 

THSB. 


DOE,   on  the  Demise  of  TERRY,   v.   COLLIER. 

(11  East,  377—380.) 

Under  a  devise  of  land  to  a  trustee  and  his  heirs,  out  of  the  rents 
and  profits  to  pay  an  annuity  to  the  testator's  wife  and  the  overplus  to 
his  nephews ;  and  after  his  wife's  death  to  the  use  of  his  nephews  and  the 
survivor  for  their  lives ;  remainder,  to  the  use  of  the  trustee  to  preserve 
contingent  uses  and  estates,  &c.  during  their  lives;  and  after  their 
deceases  in  trust  for  the  heirs  male  of  the  body  and  bodies  of  the 
nephews ;  and  in  default  of  such  issue,  then  to  the  use  of  another  in  fee. 
Held  that  the  limitation  in  trust  for  the  heirs  male  of  the  body  and 
bodies  of  the  nephews  was  executed  by  the  statute,  and  therefore  united 
with  the  prior  use  executed  in  them  for  life ;  and  that  a  recovery  suffered 
of  the  whole  estate  by  the  survivor  of  the  nephews  after  the  death  of  the 
other  nephew  without  issue,  and  after  the  death  of  his  own  issue,  bound 
the  entail,  and  defeated  the  subsequent  limitation  in  fee. 

In  ejectment  for  certain  messuages  and  lands  at  Swanscombe 
in  Kent,  a  verdict  was  found  for  the  plaintiff,  subject  to  the 
opinion  of  the  Court  on  the  following  case. 

Henry  Peers,  clerk,  being  seised  in  fee  of  the  premises  in 
question,  consisting  of  three  undivided  fourth-parts  of  two 
houses,  farms,  and  woodlands,  at  Swanscombe,  by  his  will  of  the 
27th  of  January,  1787,  devised  "  all  and  every  of  my  messuages, 
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doe,        lands,  tenements,  and  hereditaments,  or  part  and  parcel  of  lands, 
° of  TBK»Y,8e  &c-  at  Swanscombe,  to  Henry  Vyvyan,  clerk,  and  his  heirs,  in 

Oolliek  *rus*  *°  ^^  #*or  *^e  8everal  UBes  intents  and  purposes  after 
mentioned;  viz.  that  the  said  H.  Vyvyan,  his  heirs,  &c.  shall  out 
of  the  rents  and  profits  pay  to  my  wife,  Elizabeth  Peers,  501. 
yearly  during  her  life,  being  settled  upon  her  by  our  marriage  as 
a  jointure ;  and  to  pay  the  overplus  of  such  rents  and  profits 
unto  my  two  nephews,  John  Consett  Peers,  and  Daniel  Letsom 
Peers,  and  their  assigns,  and  to  the  survivor  of  them  and  his 
assigns,  during  the  life  of  my  wife:  and  from  and  after  the  death 
of  my  wife,  then  to  the  use  of  the  said  J.  G.  Peers  and  D.  L. 
Peers,  during  their  lives,  and  the  life  of  the  longest  liver  of  them, 
without  impeachment  of  waste :  and  from  and  after  the  deter- 
mination of  that  estate,  to  the  use  of  the  said  H.  Vyvyan  and 
his  heirs,  during  the  lives  of  the  said  J.  G.  Peers  and  D.  L. 

I  *378  ]      Peers,  and  the  life  of  the  longest  liver  of  them,  *upon  trust  to 
preserve  the  contingent  uses  and  estates,  &c.  but  nevertheless  to 
permit  the  said  J.  C.  Peers  and  D.  L.  Peers  and  the  survivor  of 
them  during  their  lives,  and  the  life  of  the  longest  liver  of  them, 
to  receive  and  take  the  rents  and  profits  of  the  said  lands  and 
premises  for  their  own  use :  and  from  and  after  the  several 
deceases  of  the  said  J.  C.  Peers  and  D.  L.  Peers,  then  in  trust 
for  the  heirs  male  of  the  body  and  bodies  of  the  said  J.  G.  Peers- 
and  D.  L.  Peers :  and  in  default  of  such  issue,  then  to  and  for 
the  use  and  behoof  of  my  kinsman  Joseph  Terry  and  his  heirs." 
The  testator  died  in  1793,  leaving  his  widow  and  both  his  said 
nephews  him  surviving.     The  nephews  entered  into  possession 
of  the  demised  premises.    The  widow  died  shortly  after  the 
testator.     J.  G.  Peers,  one  of  the  nephews,  died  in  1798,  without 
issue ;  the  other  nephew  D.  L.  Peers,  survived  him,  and  on  his 
death  entered  into  possession  of  all  the  premises,  and  had  issue 
male  one  son  only,  who  was  born  in  1792  and  died  in  1796, 
without  issue.    In  Easter  Term,  1805,  D.  L.  Peers  suffered  a 
recovery  of  the  premises,  and  in  April,  1807,  he  granted  a  lease 
of  the  premises  to  the  defendant  under  which  the  defendant  is  in 
possession.    D.  L.  Peers,  by  his  will  of  the  15th  of  April,  1807, 
devised  the  same  premises  to  his  daughter  in  tail  general,  and 
died  before  the  date  of  the  demise  in  this  ejectment ;  leaving  his 
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daughter,  and  Joseph  Terry  the  lessor  of  the  plaintiff,  and        Dob, 

devisee  in  remainder  under  the  will  of  the  said  H.  Peers,  him  0f  tebby, 

surviving.    The  question  was,  whether  the  lessor  of  the  plaintiff  qq^smb. 
were  entitled  to  recover  all  or  any  part  of  the  premises  in  question. 

Marryat,  for  the  plaintiff,  contended  that  D.  L.  Peers  had       [ 379  ] 
not  a  sufficient  estate  in  him  at  the  time  to  give  effect  to  the 
recovery  suffered  by  him.    The  two  nephews  of  Henry  Peers, 
the  testator,  took  joint  estates  for  life  with  several  inheritances 
in    tail    male,    from    whence    the    Court    would    infer    cross 
remainders:  and  the  only  question  is,  whether  the  estates  to  the 
heirs  male  be  of  the  same  quality  as  the  estates  for  life  of  the 
nephews,  without  which  they  could  not  unite,  as  was  settled  in 
Shapland  v.  Smith,\  and  Silvester  v.  Wil8on,l  so  as  to  enable  D. 
L.  Peers,  the  survivor  of  the  two  nephews,  to  bar  the  entail  by 
suffering  the  recovery.    The  testator's  manifest  intention  was  to 
prefer  the  heirs  male  of  his  nephews,  and  in  default  of  such, 
then  his  kinsman  Joseph  Terry,  the  lessor,  before  the  daughters 
of  his  nephews:  the  Court  therefore  will  give  such  a  construction 
to  the  will  as  the  words  may  bear,  so  as  best  to  effectuate  that 
intent.    It  is  clear  that  the  estates  for  lives  of  the  nephews,  and 
the  survivor  of  them,  are  legal  estates.     The  only  question  is, 
whether  the  devise  to  the  trustee  and  his  heirs  in  trust  for  the 
heirs  male  of  the  bodies  of  the  nephews  be  executed,  so  as  to 
make  that  also  a  legal  estate ;  for  otherwise  it  could  not  unite 
with  the  legal  life  estate  of  the  nephews.      But  to  construe  it 
so,  would  defeat  the  manifest  intention  of  the  testator  ;  for  he 
changes  from  legal  to  equitable  and  from  equitable  to  legal 
estates,  in  carving  out  the  several  interests  to  the  devisees,  as  it 
seems,  for  the  express  purpose  of  preventing  the  tenants  for  life 
from  barring  the  entail  by  a  union  in  them  of  the  legal  estate  of 
inheritance.    During  the  widow's  life,  the  trustee,  who  was  to 
pay  her  an  annuity  out  of  the  rents  and  profits,  took  of  course 
the  legal  *estate.    The  next  remainder  is  to  the  use  of  the       [*380] 
nephews  for  their  lives ;  that  use  was  executed  in  them.    The 
next  limitation  is  to  the  use  of  the  trustee  to  preserve  contingent 
remainders,  &c.  which  was  of  course  executed  in  the  trustee. 

t  1  Br.  0.  C.  74.  J  1  E.  E.  519  (2  T.  E.  444). 
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Dob        Then  the  next  is  to  him  in  trust  for  the  heirs  male  of  the  bodies; 

^of  thS"6  which  varies  from  the  term  made  use  of  in  limiting  the  legal 

c    ••  estate  for  the  lives  of  the  nephews,  which  is  to  their  use ;  and 

the  last  legal  limitation  to  Joseph  Terry  is  also  to  the  use  of  him 

and  his  heirs. 

J.  Berens,  contra,  was  stopped  by  the  Court. 

Lord  Ellenborouoh,  Gh.  J. : 

The  testator  uses  the  words  "  trust "  and  "  use  "  indifferently: 
both  of  them  are  within  the  operation  of  the  statute ;  for  a  trust 
may  be  executed  as  well  as  an  use.  And  nothing  else  is  relied 
on  but  the  change  of  these  words  in  order  to  denote  the 
testator's  intention.  In  truth,  in  every  case  where  a  testator 
creates  an  estate  tail  by  words  of  this  description,  unless  he  is 
perfectly  cognizant  of  the  technical  rule  of  law,  he  does  not 
intend  to  enlarge  the  life  estate  of  the  first  taker  to  an  estate 
tail :  but  the  rule  of  law  notwithstanding  attaches  to  give  the 
first  taker  an  estate  tail. 

Per  Curiam  :  Postea  to  Die  defendant. 


1809.  WINTEEBOTJENE  v.   MORGAN  and  Others. 

June  17.  #-    ,,    . 
(11  East,  395—405.) 

[  396  ]  Where  one  who  entered  under  a  warrant  of  distress  for  rent  in  arrear 

continued  in  possession  oi  the  goods  upon  the  premises  for  fifteen  days, 
during  the  four  last  of  which  he  was  removing  the  goods,  which  were 
afterwards  sold  under  the  distress ;  held  that  at  any  rate  he  was  liable  in 
trespass  quare  claumm  /regit  for  continuing  on  the  premises  and  dis- 
turbing the  plaintiff  in  the  possession  of  his  house,  after  the  time  allowed 
by  law.f 

The  plaintiff  declared  in  trespass,  that  the  defendants  on  the 
80th  of  December,  1807,  and  on  divers  other  days,  &c.  with  force 
and  arms  broke  and  entered  the  dwelling-house  of  the  plaintiff, 
and  then  and  there  disturbed  him  in  his  possession  thereof,  and 
remained  there  for  a  long  time,  to  wit  for  ten  days  then  next 

t  Note  that  the  trespass  was  in  the  custody  of  the  law " :    West  v. 

respect  of  the  plaintiff  s  possession  of  Nibbs  (1847)  4  0.  B.  172,  17  L.  J. 

the  house.    Goods  distrained  are  not  C.  P.  150. — F.  P. 
in  the  distrainor's  possession,  but "  in 
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following,  and  then  and  there  seized,  took,  and  carried  away  the 
plaintiff's  goods,  and  converted  the  same  to  their  own  use, 
against  the  peace,  &c.  to  the  plaintiff's  damage  of  5002.     Some 
of  the  defendants  demurred  specially ;  and  the  defendant  Morgan 
pleaded  not  guilty ;  and  at  the  trial  before  Lord  Ellenborough, 
Ch.  J.  at  Westminster,  gave  in  evidence,  that  the  breaking  and 
entry  was  made  by  virtue  of  a  warrant  of  distress  issued  by  the 
plaintiff's  landlord  against  the  plaintiff  for  50Z.  rent  in  arrear, 
under  which  the  goods  in  question  were  taken  and  sold  :  but  it 
appeared  that  the  defendants  continued  in  possession  of  the 
goods  upon  the  premises  for  eleven  days  before  they  began  to  re- 
move them,  and  did  not  quit  the  premises  till  four  days  after 
that,  during  which  four  days  they  were  employed  in  removing 
the  goods ;  after  which  they  were  sold  in  payment  of  the  rent.   A 
question  was  then  raised  on  the  part  of  the  defendants,  whether 
as  their  original  entry  and  possession  under  the  warrant  of  dis- 
tress was  lawful,  and  only  their  continuance  in  possession,  after 
the  time  allowed  by  law,t  unlawful ;  and  +the  stat.  11  Geo.  II. 
c.  19,  s.  19,  having  provided,  that  where  any  distress  has 
been  made  for  rent,  "  and  any  irregularity  or  unlawful  act  shall 
be  afterwards  done  by  the  party  distraining,  the  distress  itself 
shall  not  therefore  be  deemed  to  be  unlawful,  nor  the  party  mak- 
ing it  be  deemed  a  trespasser  ab  initio ;  but  the  party  aggrieved 
by  such  unlawful  act  or  irregularity,  shall  and  may  recover  full 
satisfaction  for  the  special  damage  he  shall  have  sustained  thereby, 
and  no  more,  in  an  action  of  trespass,  or  on  the  case,  at  the 
election  of  the  plaintiff: "  whether  the  action  of  trespass  vi  et  armis 
were  the  proper  remedy ;  or  whether  it  should  not  have  been  an 
action  on  the  case  ?    And  as  the  point  was  admitted  to  be  new,§ 


t  The  stat.  2W.&M.  st.  1,  c.  5,| 
directs  that  goods  distrained  lor  rent 
may  be  appraised  and  sold,  if  not 
replevied  within  five  days:  and  the 
stat.  11  Geo.  II.  c.  19,  s.  10,  pro- 
Tides  that  they  may  be  secured  and 
sold  upon  the  premises,  in  like  man- 
ner, and  under  the  like  directions,  as 
under  the  2  "W.  &  M. 


§  The  case  o!  Griffin  v.  Scott,  2  Ld. 
Baym.  1424,  where  the  landlord, 
keeping  a  distress  on  the  premises 
lor  an  unreasonable  time  after  the 
five^days  allowed  by  the  stat.  2  "W.  & 
M.  st.  1,  c.  5,  namely,  for  eight  days, 
was  held  to  be  a  trespasser,  was  be- 
fore the  Btat.  11  Geo.  II. 


Wintek- 
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[•401] 


a  verdict  was  found  for  the  plaintiff,  for  damages,  and  leave  was 
given  to  the  defendants  to  move  to  set  it  aside  and  enter  a  non- 
suit, if  the  Court  should  be  of  opinion  that  the  objection  was 
well  founded.  This  was  accordingly  moved  on  a  former  day,  and 
the  case  of  Wallace  v.  King^  was  referred  to  in  support  of  the 
objection ;  where  it  was  held  that  trover  would  not  lie  for  goods 
irregularly  sold  under  a  distress  since  the  statute  11  Geo.  II. ; 
that  statute  having  exempted  the  party  making  such  irregular 
distress  from  being  deemed  a  trespasser  ab  initio,  and  given  an 
action  on  the  case  to  the  party  grieved :  the  Court  there  con- 
sidering trover  the  same  in  effect  as  trespass.  And  Etherton  v. 
PoppleweU,t  which  +was  also  mentioned,  where  the  action  of 
trespass  was  maintained,  was  distinguished  from  this,  on  the 
ground  that  the  defendant  had,  at  the  time  of  making  the  dis- 
tress, turned  the  tenant's  family  out  of  possession ;  which  was  a 
distinct  and  substantive  act  of  trespass,  not  within  the  scope  or 
protection  of  the  Act ;  and  had  also  continued  in  possession  of 
the  house  after  the  rent  was  paid. 

[After  argument  upon  the  rule :] 

Lord  Ellenborough,  Ch.  J. : 

I  should  have  had  great  doubt  in  this  case,  whether  upon  the 
construction  of  the  statute  the  action  of  trespass  were  well 
founded,  if  one  of  the  trespasses  charged  and  proved  had  not 
been  the  taking  and  removing  of  the  goods  from  the  premises, 
and  the  disturbance  of  the  plaintiff's  possession  of  his  house 
♦after  the  time  when  by  law  they  ought  to  have  been  removed  ; 
and  the  case  had  only  rested  upon  the  mere  personal  remaining 
of  the  party  on  the  premises  without  any  act  done  by  him  after 
the  time  allowed  by  law.  The  statute  provides,  that  where  the 
entry  for  the  distress  is  lawful,  the  distrainor  shall  not  be  deemed 
a  trespasser  ab  initio  by  reason  of  any  irregularity  or  unlawful 
act  done  by  him  afterwards ;  but  the  party  grieved  shall  recover 
satisfaction  for  the  special  damage  thereby  sustained,  and  no 
more,  in  an  action  of  trespass,  or  on  the  case,  at  the  election  of 
the  plaintiffs.  But  I  cannot  consider  this  election  as  giving  him 
the  option  of  either  of  those  remedies  in  every  case  of  an  unlaw- 

t  1  H.  Blue.  13.  t  6  B.  K  236  (1  East,  139). 


VOL.  X.] 


1809.    K.  B.    11  EAST,  401—402. 


535 


ful  act  or  irregularity,  whether  adapted  to  the  nature  of  such  act 
or  not  by  the  general  rules  of  law.  I  cannot,  for  example,  con- 
sider it  as  enabling  him  to  maintain  trespass  against  the  dis- 
trainor either  for  an  excessive  distress,  or  for  a  detaining  in  his 
hands  of  the  proceeds  of  the  goods  sold  under  the  distress  ultra 
the  rent  and  costs.  I  must  therefore  understand  the  option  as 
given,  according  to  the  subject  matter  of  the  grievance,  i.e.  to 
maintain  trespass,  where  by  the  general  rules  of  law  trespass 
would  be  the  proper  remedy ;  and  case,  where  case  would  be  so. 
And  in  the  instance  I  have  last  put,  if  the  party  grieved  chose  to 
waive  his  complaint  for  the  tort,  and  to  bring  assumpsit  to  re- 
cover back  the  surplus  money  withheld  from  him,  I  see  no  reason 
why  he  may  not  do  so.  The  statute,  however,  having  said  that 
the  party  whose  entry  was  at  first  lawful  shall  not  be  deemed  a 
trespasser  ab  initio  for  any  subsequent  irregularity  or  unlawful 
act,  I  should  have  had  great  doubt  whether  the  mere  act  of  re- 
maining in  possession  of  the  goods  on  the  premises  after  the 
time  allowed  by  law,  if  the  same  had  not  been  accompanied  or 
followed  by  the  act  of  removing  them,  must  not  *have  been  re- 
ferred to  the  original  lawful  entry  by  the  operation  of  the 
statute ;  and  thereby  have  assimilated  this  to  the  case  of  one 
who  enters  by  leave  of  the  owner,  and  does  not  quit  at  the  time, 
or  after  the  purpose  satisfied,  to  which  his  leave  extended ;  who 
according  to  the  doctrine  discussed  in  the  Six  Carpenters9  case,t 
is  not,  by  merely  not  doing  what  he  should,  a  trespasser.  I 
would  not  be  understood  to  say  that  in  no  case  will  a  party  be  a 
trespasser  by  continuing  in  possession  of  another's  property  after 
the  time  allowed  by  law  :  such  continuance  may,  and  in  many 
cases  must  be  accompanied  by  a  repetition  of  the  same  or  differ- 
ent acts  of  trespass,  with  those  which  attended  the  original 
entry :  but  my  doubt  arises  upon  the  particular  provision  of  this 
statute,  which  says  that  he  shall  not  be  deemed  a  trespasser  ab 
initio  by  reason  of  any  subsequent  unlawful  act  or  irregularity, 
i.e.  merely  on  such  account ;  and  from  the  difficulty  of  saying 
when  and  in  what  cases  the  mere  continuance  of  a  lawful  entry 
and  possession  would  by  the  general  rules  of  law  become  a  new 
substantive  trespass.    The  true  test,  as  it  appears  to  me,  by 

t  8  Co.  Bep.  146. 
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which  it  may  be  decided  whether  a  mere  remaining  on  the 
premises,  without  a  new  breaking  and  entering,  be  properly  a 
trespass,  where  the  original  breaking  and  entering  is  protected 
from  being  so  by  the  provision  of  the  statute,  is  by  considering 
whether  a  declaration  in  trespass  that  the  defendant  with  force 
and  arms  remained  on  the  premises  for  so  many  days,  without 
more,  would  be  good.  I  am  not  at  present  aware  of  any 
authority  or  principle  of  law  which  would  warrant  such  a  mode 
of  declaring  in  trespass.  In  this  case  however,  as  I  have  said 
already,  we  are  not  driven  to  the  necessity  of  deciding  whether 
the  mere  act  of  remaining  on  the  premises  *after  the  allowed 
time  be  a  trespass  in  itself,  inasmuch  as  the  act  of  removing  the 
goods  after  such  time  appears  to  me  to  be  a  substantive  trespass ; 
and  that  notwithstanding  the  party  removing  may  have  acquired 
a  lawful  property  in  the  goods  themselves  by  means  of  a  dis- 
tress originally  lawful.  For  it  is  not  a  necessary  consequence  of 
law  from  the  circumstance  of  my  having  goods  in  another  man's 
close,  that  I  may  remove  them  by  my  own  act  :t  and  it  appears 
to  me  to  make  no  difference  that  I  might  once  have  removed 
those  goods  from  the  place  where  they  now  are,  and  have  done 
all  necessary  acts  for  the  purpose,  without  being  a  trespasser, 
when  the  authority  which  exempted  me  from  being  so  has  wholly 
ceased.  After  that  period  perhaps  even  a  mere  act  of  egress, 
but  much  more  probably  the  active  interference  with  goods  ante- 
cedently on  the  premises,  by  changing  their  position  there  and 
removing  them  therefrom,  may  be  deemed  a  trespass ;  and  if  the 
latter  act  be  a  trespass,  it  is  sufficient  for  the  purpose  of  the  pre- 
sent action. 


Grose,  J.  agreed  on  the  same  ground. 


Le  Blanc,  J. : 

I  think  that  this  action  is  maintainable ;  and  I  wish  not  to  be 
concluded  in  any  subsequent  case  from  saying  that  a  party  might 
be  a  trespasser  by  continuing  on  the  premises  wrongfully,  even 
though  he  did  not  remove  the  goods  therefrom  after  the  time 
allowed  by  law.    All  that  the  Act,  as  I  conceive,  meant  to  say,. 

t  Vide  Cro.  Eliz.  246,  and  2  Bol.  Bep.  55. 
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was  that  a  party  whose  entry  was  lawful  to  take  a  distress  on 
the  premises  should  not  be  made  a  trespasser  ab  initio  for  any 
subsequent  irregularity,  as  he  was  deemed  to  be  before  *that  act. 
The  object  of  it  was  to  separate  that  which  he  had  a  right  to  do 
from  that  which  was  irregular  and  unlawful:  and  therefore  it 
meant  to  say  that  the  landlord  should  not  be  deemed  a  trespasser 
for  entering  and  taking  the  goods  in  the  first  instance,  or  for  con- 
tinuing in  the  possession  of  them  on  the  premises  for  so  long 
time  as  the  law  allowed  him  to  continue  there :  but  that  if  he 
continued  there  after  that  time,  he  should  be  treated  as  a  tres- 
passer for  that  which  was  in  law  a  trespass ;  or  be  liable  to  an 
action  on  the  case  for  such  injuries  as  would  in  law  subject  him 
to  that  remedy  by  the  party  grieved,  according  to  the  nature  of 
the  act  done  by  him.  I  admit  that  if  he  did  not  continue  on  the 
premises  after  the  time  allowed  by  law,  but  were  guilty  of  an 
irregularity  during  that  time,  he  would  not  be  liable  in  trespass 
quart  clansum  fregit,  because  his  continuance  there  for  the  pur- 
pose of  guarding  the  distress  would  be  lawful :  but  here  he  re- 
mained there  after  that  time ;  and  that  I  think  made  him  a 
trespasser,  even  if  he  had  not  taken  away  the  goods  afterwards. 

Bayley,  J. : 

I  am  bound  to  say,  upon  what  appears  to  me  to  be  the  true 
construction  of  the  statute,  that  the  defendant  in  this  case  was  a 
trespasser;  and  that  trespass  is  the  proper  remedy  against  a 
person  who  has  made  a  distress  continuing  upon  the  premises  after 
the  time  allowed  by  law ;  because  I  think  his  continuing  there 
in  possession  of  the  goods  after  that  time  did  not  divest  him  of 
the  property  in  those  goods  taken  under  the  distress,  or  make  him 
liable  to  an  action  of  trespass  for  removing  them  after  that  time : 
and  if  not,  this  action  would  not  be  maintainable  if  he  were  not 
a  trespasser  by  continuing  on  the  premises  after  the  time  allowed 
by  law  for  removing  *the  goods.  A  continuation  of  every  tres- 
pass is  in  law  a  new  trespass,  as  a  continuation  of  every  impri- 
sonment beyond  the  time  allowed  by  law  is  a  new  imprisonment. 
I  consider  this  declaration  as  imputing  to  the  defendant  that  for 
every  day's  continuance  on  the  premises  after  the  time  allowed 
by  law,  he  was  a  trespasser,  and  therefore  that  he  was  a  tree- 
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passer  for  nearly  ten  days  of  the  time.  The  jury  were  not  to 
give  the  plaintiff  damages  for  the  defendant's  continuing  upon 
the  premises  for  the  time,  during  which  he  was  justified  in  re- 
maining there  by  the  act ;  but  the  defendant  was  to  be  con- 
sidered a  trespasser,  and  the  plaintiff  entitled  to  damages,  for 
the  time  the  defendant  remained  there  afterwards. 

Rule  discharged.} 


t  Washbobn  v.  Black. 

Sittings  at  Westminster  after 

Michaelmas,  1774. 

Buller,  J.'s,  MS. 

Trespass  for  entering  a  house,  and 
taking  goods,  &c.  This  was  done  in 
taking  a  distress  for  rent.  After  the 
distress  was  taken  a  man  was  left  in 
possession  till  the  fifth  day,  and  then 
the  goods  were  replevied.  During 
the  five  days  the  person  left  in  the 
house  went  into  different  parts  of  it. 

Mr,  Dunning  insisted  that  he  was 
a  trespasser ;  for  he  ought  either  to 
have  put  the  goods  all  into  one  room, 
and  kept  possession  of  that  only,  or 
to  have  removed  the  goods  out  of  the 
house.  And  he  cited  a  case  of 
Thornton  v.  Cruther  and  others,  0.  B. 
Mich.  9  Geo.  III.  before  Lord  Chief 


Justice  Wilmot,  where   it 
holden. 


was   so 


Lord  Mansfield,  Ch.  J.,  said  that 
the  strict  law  was  so;  and  that  the 
man  might  if  he  pleased  have  stripped 
every  room  and  put  all  the  goods 
together,  and  by  that  means  greatly 
damaged  them :  but  instead  of  doing 
that,  he  acted  for  the  benefit  of  the 
plaintiff,  and  left  the  goods  as  he 
found   them :  therefore  he   should 

• 

leave  it  to  the  jury  to  consider 
whether  the  plaintiff  did  not  consent. 
The  only  evidence  of  consent  was 
that  Mrs.  Washborn  had  said  how 
much  she  was  obliged  to  Mr.  Mount- 
fort,  who  had  acted  like  a  gentleman. 
And  on  this  his  Lordship  left  it  to  the 
jury  to  consider,  whether  the  plain- 
tiff did  not  consent  to  an  act  which 
he  said  was  clearly  for  his  benefit. 

Verdict  for  the  defendant. 
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SAME  v.  SAME.  £428] 

(Second  Action.) 

(13  East,   274  — 290.t) 

After  a  proclamation  by  the  King  in  council  to  detain  and  bring  into 
port  all  Danish  vessels,  a  hired  armed  ship  of  his  Majesty  took  and 
carried  into  Lisbon  a  Danish  vessel,  and  sold  her  cargo  there  towards 
defraying  in  part  the  expense  of  necessary  repairs,  but  without  the 
authority  of  a  Court  of  Admiralty,  and  afterwards  took  in  a  cargo  on 
freight  for  England,  and  sailed  on  the  3rd  of  November  from  Lisbon ; 
on  which  day  hostilities  were  declared  against  Denmark  by  another 
proclamation  of  the  King  in  council;  after  which  an  insurance  was 
made  on  the  ship  and  freight  by  order  and  on  account  of  the  captors. 
Held  that  a  statement  in  a  case  reserved,  that  the  insurance  was  on 
account  of  the  captors,  precluded  the  consideration  whether  a  count  in 
the  declaration  could  be  sustained  averring  the  interest  to  be  in  the 
Crown,  and  the  insurance  to  be  made  on  account  of  his  Majesty ;  and 
that  the  captors  had  no  insurable  interest,  as  they  could  claim  nothing 
of  right,  but  only  ex  gratid  of  the  Crown ;  the  Dane  having  been  seized 
and  detained  before  any  declaration  of  war  against  Denmark,  and  the 
captors  having  no  claim  to  prize  under  the  Prize  Acts.  But  as  there  was 
no  fraud  in  the  captors  in  effecting  the  policy,  nor  any  thing  illegal  in 
the  voyage  or  insurance ;  held  that  the  assured  were  entitled  to  recover 
back  the  premium,  which  had  not  been  paid  into  court. 

But  the  King  having  subsequently,  by  Order  in  Council,  adopted  the 
insurance ;  held  in  a  subsequent  action  by  the  same  plaintiff  averring 
interest  in  the  King,  that  the  plaintiff  was  entitled  to  recover  as  a 
trustee  for  his  Majesty. 

This  was  an  action  upon  a  policy  of  insurance  tried  before 
Lord  Ellenborough,  Ch.  J.  at  Guildhall,  in  which  a  verdict  was 
taken  for  the  plaintiff  for  2761.  7*. ;  subject  to  the  opinion  of  the 
Court  on  the  following  case. 

That  on  the  2nd  of  September,  1807,  an  order  by  the  King  in 
Council  was  made,  of  that  date,  which  ordered  that  no  subject 
should  be  permitted  to  enter  and  clear  out  for  any  of  the  ports % 
within  the  dominions  of  the  King  of  Denmark  until  further 
orders ;  and  that  a  general  embargo  should  be  made  of  all  vessels 
belonging  to  the  subjects  of  the  King  of  Denmark  then  within  or 
which  should  thereafter  come  into  any  of  the  ports,  &c.  of  his 
Majesty's  dominions,  together  with  all  persons  and  effects  on 

t  Mackenzie  v.  Whitworth  (1875)  1  Ex.  Div.  36,  43,  45  L.  J.  Ex.  233,  33 
L.  T.  666. 
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South      board   such   vessels;    and   directing   the  commanders  of  his 

mm 

Thompson.  Majesty's  ships  of  war  and  privateers  to  detain  and  bring  into 
port  all  vessels  belonging  to  the  subjects,  or  bearing  the  flag,  of 
the  King  of  Denmark  ;  but  that  the  utmost  care  should  be  taken 
for  the  preservation  of  all  and  every  part  of  the  cargoes  on  board 
any  of  the  said  vessels ;  so  that  no  damage  or  embezzlement 
whatever  be  sustained.  And  the  Lords  Commissioners  of  his 
Majesty's  Treasury  were  to  give  the  necessary  directions  therein 
as  to  them  might  appertain.  This  Order  of  Council  was  gazetted 
on  the  5th  of  September ;  and  on  the  10th  the  officers,  crew,  and 
[  *429  ]  soldiers  on  board  *his  Majesty's  hired  armed  ship,  called  The 
Duchess  of  Bedford,  in  the  pleadings  mentioned,  took  and  de- 
tained off  the  coast  of  Lisbon  the  Danish  ship  Knud  Terkelson 
loaded  with  salt,  the  property  of  Danish  subjects,  and  sent  her 
into  Lisbon,  being  in  a  very  leaky  state,  and  requiring  consider- 
able repairs,  which  were  then  performed  ;  and  the  salt  was  sold 
towards  defraying  the  expense  of  such  repairs,  but  was  insuffi- 
cient for  that  purpose :  but  no  proceedings  were  instituted  in  any 
court  of  admiralty.  The  ship  being  repaired,  and  there  being  at 
the  time  a  considerable  demand  at  Lisbon  for  tonnage  to  convey 
British  property  to  England,  the  captors  by  their  agents  took  on 
board  of  her  a  cargo  of  wines  and  other  merchandize  to  be 
carried  to  London  on  freight,  which  would  have  amounted  in  the 
event  of  the  ship's  arrival  at  London  to  1,5101.  On  the  3rd  of 
November,  1807,  another  order  of  the  King  in  Council  was 
published,  reciting  that  the  King  of  Denmark  had  issued  a 
declaration  of  war  against  his  Majesty  and  his  subjects;  and 
ordering  that  general  reprisals  should  be  granted  against  the 
ships,  goods  and  subjects  of  the  King  of  Denmark,  excepting  any 
vessels  to  which  his  Majesty's  licence  had  been  granted,  <fec. ;  so 
that  as  well  his  Majesty's  fleets  and  ships,  as  also  all  other  ships 
and  vessels  that  shall  be  commissioned  by  letters  of  marque,  or 
general  reprisals,  or  otherwise,  by  his  Majesty's  commissioners 
for  executing  the  office  of  Lord  High  Admiral  of  Great  Britain, 
shall  and  may  lawfully  seize  all  ships,  vessels,  and  goods,  belong- 
ing to  the  King  of  Denmark  or  his  subjects,  &c,  and  bring  the 
same  to  judgment  in  any  of  the  courts  of  admiralty  within  his 
Majesty's  dominions,  &c.    On  the  3rd  of  November,  1807,  the 
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ship  with  her  cargo  of  wines,  &c.  on  board  sailed  with  convoy      Booth 

from  Lisbon  on  the  voyage  insured,  and  in  ^December  following    Thompson. 

-was  lost  by  the  perils  of  the  sea.    The  plaintiff  on  the  12th  of      [  *430  ] 

November,  by  order  and  on  account  of  the  captors,  effected  the 

policy  declared  on  at  and  from  Lisbon  to  London,  at  a  premium 

of  12  guineas  per  cent.,  to  return  51.  per  cent,  for  convoy :  and 

the  insurance  was  declared  to  be  3,500Z.  on  the  ship  Knud 

Terkelson,  valued  at  8,500Z.,  and  on  freight ;  but  the  freight  was 

not  valued  in  the  policy ;  and  the  defendant  subscribed  the  same 

for  300Z.,  and  received  the  premium  thereon.    None  of  the 

officers  or  crew  of  The  Duchess  of  Bedford  are  owners  of  that 

*hip ;  neither  is  his  Majesty  the  owner  thereof,  otherwise  than 

as  having  hired  the  same  as  an  armed  ship,  to  be  employed  as 

-such  for  a  time  in  his  Majesty's  service.    The  defendant  has  not 

paid  the  premium  into  Court.    If  the  Court  were  of  opinion  that 

the  plaintiff  was  entitled  to  recover,  the  verdict  was  to  be  entered 

for  him,  on  such  counts,  and  for  such  sum,  as  they  should  direct : 

if  otherwise,  a  nonsuit  was  to  be  entered ;  and  this  case  was  to 

be  turned  into  a  special  verdict,  if  the  Court  should  so  think  fit. 

The  case  was  argued  on  a  former  day  by  Richardson  for  the 
plaintiff,  and  by  Cart  for  the  defendant:  and  the  questions 
made  were,  whether  the  detainers  or  captors  had  an  insurable 
interest  in  the  ship  and  freight  on  their  own  account,  founded 
upon  a  lawful  possession,  with  the  certain  expectation,  as  it  was 
called,  of  a  grant  from  the  Crown  on  the  condemnation  of  the 
prize.  Or  if  they  had  no  such  insurable  interest  suo  jure, 
whether  they  could  sustain  the  action  upon  a  count  in  the  decla- 
ration alleging  the  interest  to  be  in  his  Majesty,  and  the  insur- 
ance to  have  been  made  on  his  account. 

Carr  denied  that  the  Crown  had  adopted  the  act  of  [  431  ] 
insurance  in  this  case;  on  which  ground  principally  he  dis- 
tinguished this  case  from  Lucena  v.  Craufurd.  The  subject  has 
been  so  exhausted  in  the  full  report  of  the  case  of  Lucena  v. 
Craufurd  t  in  the  House  of  Lords,  that  it  is  needless  to  repeat 
the  arguments  and  authorities,  all  of  which  are  there  collected. 

t  6  E.  B.  659  (2  Bos.  &  P.  (N.  B.)  269),  and  vide  Park  on  Insurance  (6th 
edit),  300. 
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Bouth  Lord  Ellenboeough,  Ch.  J.  said,  that  the  case  involved  a 

Thom'fbox.  question  of  considerable  magnitude ;  and  that  the  Court  would 
consider  of  it.  And  at  the  end  of  the  Term  his  Lordship 
delivered  their  opinion : 

This  was  an  action  on  a  policy  of  insurance  upon  ship  and 
freight  from  Lisbon  to  London.    The  ship  was  a  Dane,  had 
been  seized  as  such  after  his  Majesty's  proclamation  of  2nd 
September,  1807,  by  his  Majesty's  armed  ship   The  Duchess 
of  Bedford,  had  received  some  repairs  at  Lisbon,  and  had  taken 
in  a  cargo  there  for  London.    In  one  count  the  interest  is 
averred  to  be  in  his  Majesty,  and  the  insurance  is  stated  to  have 
been  on  his  account ;  and  in  another,  the  interest  is  averred 
to  be  in  the  commander,  officers,  and  crew  of  The  Duchess  of 
Bedford ;  and  the  insurance  is  stated  to  have  been  on  their  ac- 
count.   The  case  expressly  states  that  the  policy  was  effected  on 
account  of  the  captors ;  and  that  statement  precludes  us  from 
considering  it  as  effected  on  account  of  the  Grown.    Had  there 
been  no  such  specific  statement,  it  might  have  been  open  to  us 
to  consider,  whether  the  policy  were  not  referable  to  the  interest 
of  the  Grown :  but  after  a  distinct  statement  that  it  was  effected 
[  *432  ]       (not  on  behalf  the  Grown,  but)  on  account  of  the  captors,  *it  must 
be  referred  wholly  to  them,  and  the  plaintiff  must  recover  or  fail 
according  as  they  have  or  have  not  a  right  to  aver  an  interest  in 
themselves.     This  brings  us  to  the  question,  Whether  they  had 
an  insurable  interest  ?    Their  right  in  this  respect  has  been  put 
upon  two  grounds ;  first,  That  they  had  a  well-grounded  expec- 
tation, warranted  by  the  practice  of  the  Grown  in  similar  cases, 
that  the  ship  and  freight,  had  there  been  no  loss,  would  have 
been  granted  to  them :  and,  secondly,  that  they  had  the  lawful 
possession,  and  were  liable  either  to  the  Grown  or  the  foreign 
owner,  for  the  safe  custody  of  the  vessel :  and  that  on  either 
of  these  grounds  they  were  warranted  in  insuring  on  their  own 
account.    As  to  the  first,  it  is  material  to  see  in  what  situation 
the  captors  stood :  it  is  clear  they  had  no  vested  right ;   they 
could  demand  nothing  of  the  Grown.    Had  the  Grown  made  the 
grant  in  their  favour,  it  would  have  been  altogether  ex  gratia,  a 
mere  boon  and  gift.    That  gift  might  have  been  of  the  whole,  or 
it  might  have  been  of  part,  and  of  a  very  inconsiderable  part 
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only.     The  bounty  of  the  Crown  would  probably  have  been  pro-       Bouth 
portioned  to  the  merit  of  the  detention  and  capture,  and  the    Thompson 
value  of  the  prize :  Had  any  considerable  danger  attended  the 
performance  of  theae  services,  the  grant  would  probably  have 
extended  to  the  whole ;  had  there  been  no  danger  or  difficulty  in 

them,  the  grant  would  probably  have  been  smaller :  and  had  it 
appeared  that  the  seizure  had  been  made  upon  speculation  only, 
without  any  knowledge  of  the  proclamation,  there  probably  would 
have  been  no  grant  at  all.  At  any  rate,  however,  if  there  were  a 
grant,  it  would  be  mere  bounty ;  and  has  a  man  a  right  to  in- 
demnity,  because  he  has  lost  the  chance  of  receiving  a  gift  ?  Had 
the  ship  arrived  in  *safety,  the  captors  would  have  had  the  I  *±33  J 
chance  of  a  grant  from  the  Grown ;  but  can  they,  in  respect  of 
that  chance,  insure  the  ship's  arrival  ?  To  what  extent  could 
they  insure  ?  Not  to  the  whole  value,  because  the  grant  might 
only  have  been  of  part ;  nor  to  any  given  part,  because  it  must 
have  been  uncertain  what  part,  if  any,  would  have  been  granted. 
The  utmost  extent  is  the  value  of  the  chance,  and  how  is  that  to 
be  estimated  ?  Is  application  to  be  made  to  the  Grown,  to  know 
what  it  would  have  granted  if  the  ship  had  arrived  ?  And  what 
is  to  be  the  case  if  the  answer  be,  as  it  probably  would  be,  that 
the  Grown  never  has  considered,  nor  has  occasion  to  consider, 
that  point.  Independently,  however,  of  the  difficulty  of  fixing 
the  value,  and  supposing  such  a  chance  insurable,  must  it  not  be 
insured  specifically  as  such  chance  ?  Must  not  the  interest  be  so 
described  in  the  policy  ?  Can  a  man  who  has  no  right,  legal  or 
equitable,  either  in  ship  or  freight,  effect  an  insurance  on  either, 
merely  because  he  has  a  chance  that  some  collateral  benefit  may 
arise  to  him  if  the  ship  and  cargo  should  arrive  in  safety  ?  The 
declaration  must  aver  an  interest  in  the  subject  insured,  and 
that  interest  must  be  proved  :  and  how  can  it  be  said  that  these 
captors  have  any  interest  either  in  this  ship  or  freight,  when 
the  ship  is  altogether  the  King's;  the  freight  is  altogether 
the  King's;  and  the  captors  have  no  interest  in  either,  nor 
other  concern  in  respect  to  the  same,  beyond  a  mere  chance  that 
the  King  may  be  induced  to  give  them  something  out  of  the  pro- 
duce of  such  ship  and  freight  ?  JiiLe  Cras  v.  Hugl\es,\  which  was 

t  Park  Insur.  269,  p.  568,  ed.  1842. 
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{Routh       cited  in  the  argument,  part  of  the  captors  at  least,  viz.  the 

Thompson,    seamen,  were  considered  as  having  a  vested  right  in  the  ship  and 

cargo,  as  prize,  to  a  certain  extent ;  and  the  Court  decided  that 

[*434]  the  capture  was  within  the  Prize  Act,  and  the  *captors  had 
therefore  a  right  vested  by  that  Act.  It  is  true  that  another 
question  (which  Lord  Mansfield  considered  as  by  no  means  the 
strongest)  was  raised,  whether  possession  and  the  expectation  of 
future  benefit,  founded  on  the  contingency  of  a  future  grant  from 
the  Grown,  but  warranted  by  universal  practice,  amounted  to  an 
insurable  interest  ?  and  the  Court  gave  a  decided  opinion  that  it 
did.  But  what  fell  from  Lord  Eldon  in  Lucena  v.  Craujurd, 
.2  Bos.  &  P.  (N.  B.)  323,t  is  materially  at  variance  with  the 
decision  of  the  Court  of  K.  B.  on  that  point.  However,  if  the 
authority  of  that  case  were  unquestionable  upon  both  the  points 
decided,  yet  what  was  held  by  the  Court  of  E.  B.,  in  respect  to  a 
contingency  of  the  nearly  certain  kind  which  was  then  under 
consideration,  would  afford  no  rule  to  govern  a  case  circum- 
stanced like  the  present.  As  to  the  second  ground,  that  the 
captors  had  the  lawful  possession,  and  were  responsible  either  to 
the  Crown  or  to  the  Danish  owners  for  the  safe  custody  of  the 
vessel ;  is  this  a  true  representation  of  their  situation  ?  They 
certainly  had  the  lawful  possession ;  but  were  they  responsible 
for  the  ship's  safety,  unless  as  far  as  that  safety  might  be  en- 
dangered by  any  wrongful  acts  of  their  own.  The  seizure  was 
warranted  by  the  King's  proclamation :  that  made  their  posses- 
sion lawful.  The  subsequent  declaration  of  hostilities  put  an 
end  to  any  claim  by  the  Danish  owners,  and  of  course  to  all 
responsibility  of  the  captors,  in  respect  to  them.  It  then  became 
their  duty  to  act  for  the  best,  with  a  view  to  the  safety  of  the 
ship,  and  the  mere  interest  of  the  Crown  therein.  They  were 
bound  to  leave  Lisbon ;  it  was  for  the  interest  of  the  Crown  that 
they  should  make  the  ship  instrumental  in  withdrawing  from 
Lisbon  as  much  property  as  she  could  properly  carry:  they 

[  *435  ]  acted,  therefore,  for  the  *best,  and  were  consequently  justified  in 
respect  to  the  Crown  in  what  they  did.  The  Crown  cannot 
call  upon  them  for  damages ;  and  they  have  no  right  to  ask  for  a 
sum,  as  an  indemnity,  when  they  have  not  been,  and  (under  the 

t  6  E.  E.  704. 
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circumstances  stated)  could  not  have  been  damnified.  The  con-  Routh 
sequence  is  that  the  plaintiff  has  no  right  to  recover  upon  the  Thompson. 
policy.  The  question  then  arises,  whether  he  has  any  right  to 
recover  back  his  premium  ?  and  as  there  was  no  fraud  in  the 
captors  in  effecting  this  policy ;  as  there  was  no  illegality  in  the 
voyage  or  insurance ;  and  as  the  resistance  of  the  underwriters 
to  the  claim  upon  the  policy  proceeds  upon  the  ground  that  there 
was  no  risk  ;  the  plaintiff  is  entitled  to  his  premium,  and  the 
verdict  should  be  entered  accordingly. 


K.   B.   HILARY   TERM.  mi. 

_  Ikb.  1. 

ROUTH  v.  THOMPSON.  ["** 

(Second  Action.) 

(13  East,  274—290.) 

This  was  an  action  of  assumpsit,  commenced  by  the  plaintiff  on 
the  21st  of  June,  1810,  upon  a  policy  of  insurance  effected  by 
him  in  his  firm  of  P.  and  H.  Le  Mesurier  &  Co.,  and  subscribed 
by  the  defendant  for  800Z.  upon  the  12th  of  November,  1807, 
upon  the  ship  Knud  Terkelson,  valued  at  3,500Z.,  and  on  freight 
not  valued,  at  and  from  Lisbon  to  London.  The  interest  was 
averred  to  be  in  his  Majesty,  and  the  loss  stated  to  be  by  *perils  [  *27»  1 
of  the  sea.  The  defendant  pleaded  the  general  issue,  and  at  the 
trial  before  Lord  Ellenborough,  Gh.  J.,  at  the  sittings  after  last 
Trinity  Term  at  Guildhall,  a  verdict  was  found  for  the  plaintiff, 
for  288Z.  lis.  0d.,  subject  to  the  opinion  of  the  Court  on  the 
following  case : 

[The  case,  so  far  as  relates  to  the  Order  in  Council  of  the  2nd 
Sept.  1807,  the  capture  of  the  ship  in  question,  the  Order  in 
Council  of  the  3rd  Nov.  1807,  the  sailing  of  the  ship  on  the 
voyage  insured,  and  her  loss  by  perils  of  the  sea,  was  to  the  same 
effect  as  in  the  former  case.  The  manner  of  the  insurance  and 
subsequent  Order  in  Council  were  then  stated  as  follows :] 

On  the  28th  of  October,  1807,  Mr.  Sampson,  being  appointed       [  276  ] 
agent  by  the  said  captors,  sent  to  the  plaintiff  the  following  order 
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Routh  for  insurance :— «■"  London,  28th  October,  1807.  Gentlemen, 
Thompson.  Mr.  John  Leigh  of  this  city  having  recommended  me  in  case  of 
being  willing  to  make  any  insurance  on  shipping  to  your  house, 
I  have  to  request  the  favour  of  your  insuring  for  my  account  the 
[  *277  ]  Danish  vessel  named  the  Knud  Terkelson,  which  has  *been  de- 
tained by  his  Majesty's  armed  ship  Duchess  of  Bedford,  and  for 
which  I  am  authorized  to  act  as  agent.  The  Knud  Terkelson  is 
350  tons  burthen,  &c.  and  valued  in  3,5002.,  which  snip  I  beg  you 
will  insure,  as  also  the  freight  she  may  make  as  interest  may 
appear  by  her  bills  of  lading  hereafter.  The  ship  is  not  armed, 
and  will  go  from  hence  to  London  with  or  without  convoy :  you 
will  therefore  govern  yourselves  accordingly.  She  is  to  sail  in 
the  course  of  a  few  days  hence,  and  I  wish  her  to  be  insured 
against  all  risks.  I  have  no  doubt,  from  the  recommendation  of 
Mr.  Leigh,  that  you  will  do  the  best  for  the  interest  of  the 
concerned.     (Signed)  J.  J.  Sampson." 

The  plaintiff,  on  the  receipt  of  this  letter  on  the   12th  of 
November,  1807,  procured  the  policy  in  question  to  be  under- 
written by  the  defendant,  at  and  from  Lisbon  to  London,  at  a 
premium  of  12  guineas  per  cent.,  to  return  51.  per  cent,  for 
convoy.     The  insurance  was  declared  to  be  3,500Z.  on  the  ship 
Knud  Terkelson  valued  at  3,500/.,  and  on  freight;  but  the  freight 
was  not  valued  in  the  policy.     None  of  the  officers  or  crew  of  the 
Duchess  of  Bedford  are  owners  of  that  vessel:  neither  is  his 
Majesty  the  owner  thereof,  otherwise  than  as  having  hired  the 
same  as  an  armed  ship,  to  be  employed  as  such  for  a  limited 
period  in  his  Majesty's  service.     On  the  20th  of  June,  1810,  the 
following  order  was  made  by  his  Majesty  in  Council.     "  Whereas 
by  his  Majesty's  Order  in  Council  of  the  2nd  of  September,  1807, 
it  was  ordered,  that  the  commanders  of  his  Majesty's  ships  of 
war  and  privateers  should  detain  and  bring  into  Court  all  ships 
and  vessels  belonging  to  the  subjects  of  the  King  of  Denmark,  or 
bearing  the  flag  of  the  King  of  Denmark,  but  that  the  utmost 
care  should  be  taken  for  the  preservation  of  the  cargoes  on 
[  *278  ]      board,  &c.    And  whereas  it  has  been  represented  *unto  his 
Majesty,  that  on  the  10th  of  September,  1807,  his  Majesty's 
armed  brig  Duchess  of  Bedford,  under  the  command  of  Capt.  E. 
Mitford,  took  and  detained  off  the  coast  of  Lisbon  a  Danish  ship 
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called  the  Knud  Terkelson,  laden  with  a  cargo  of  salt,  the  South 
property  of  the  King  of  Denmark ;  and  that  the  ship  being  bo  thompso*. 
leaky  that  she  could  not  proceed  to  England  without  repair,  she 
was  sent  into  Lisbon,  where  she  received  considerable  repairs, 
and  her  cargo  of  salt  was  sold  to  defray  the  expenses  of  such 
repairs:  and  upon  the  completion  thereof  the  said  ship  Knud 
Terkelson,  having  on  board  a  cargo  of  wines,  &c.  to  be  brought  to 
London  on  freight,  sailed  upon  the  voyage  to  London,  but  was 
driven  by  stress  of  weather  upon  the  coast  of  France  in  December, 
1807,  and  totally  lost :  and  it  hath  been  further  represented  to 
his  Majesty  that  the  said  Gapt.  Mitford  did  on  the  12th  day  of 
November,  1807,  cause  an  insurance  to  be  effected  by  Messrs.  P. 
and  H.  Le  Mesurier  of  London,  merchants,  (i.e.  the  plaintiff,) 
for  5,5001.  on  the  said  ship  and  her  freight :  and  whereas  it  is 
judged  expedient  that  his  Majesty  should  adopt  and  approve  of 
the  said  insurance  and  authorise,  as  far  as  in  law  he  may,  the 
recovery  thereof;  his  Majesty  doth  therefore,  by  and  with  the 
advice  of  his  Privy  Council,  hereby  adopt  and  doth  approve  of 
the  said  insurance ;  and  doth  hereby  permit  and  authorize  the 
said  Messrs.  P.  and  H.  Le  Mesurier  &  Go.  to  sue  for  and  recover 
payment  of  the  sums  thereby  insured  for  his  Majesty's  benefit, 
and  to  make  the  necessary  averments  in  any  proceedings  at  law 
for  obtaining  a  legal  determination  upon  the  rights  of  the  agents 
effecting  the  said  insurance  to  recover  and  enforce  payment 
thereof  for  the  benefit  and  on  behalf  of  his  Majesty,  but  subject 
to  the  condition  that  Messrs.  P.  and  H.  Le  Mesurier  shall  hold 
whatever  sum  of  money  they  may  *recover,  after  payment  of  all  [  *279  ] 
expenses  incurred  in  the  recovery  thereof,  at  the  disposal  of 
his  Majesty :  whereof  all  persons  concerned  are  to  take  notice 
and  govern  themselves  accordingly.  (Signed)  W.  Faukener." 
The  defendant  has  paid  the  premium  into  Court ;  and  no  pro- 
ceedings were  ever  had  in  the  Admiralty  Court  or  elsewhere 
against  the  said  ship  Knud  Terkelson,  for  the  purpose  of  con- 
demning her  as  a  droit  of  admiralty  to  his  Majesty.  The 
question  was,  whether  the  plaintiff  were  entitled  to  recover  ?  If 
he  were,  the  verdict  was  to  stand  :  if  not,  then  a  nonsuit  was  to 
be  entered.  But  the  special  case  might  be  turned  into  a  special 
verdict,  if  the  Court  thought  fit. 

N  X  2 
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South  Richardson,  for    the    plaintiff,   made    two    questions :  1st. 

fa 

Thompson.  Whether  the  King  had  an  insurable  interest  ?  2ndly,  Whether 
this  insurance  can  enure  to  his  Majesty's  benefit  ?  In  affirmance 
of  the  former,  he  relied  on  Lucena  v.  Cravfurd,\  Routh  v. 
Thompson  ,\  and  Stirling  v.  Vaughan.$  In  the  first  of  these  cases, 
the  plaintiff  finally  recovered  on  the  King's  interest,  though  the 
vessels  were  not  only  detained  and  insured,  but  most  of  them 
were  also  lost  before  the  order  for  reprisals  issued  ;  whereas  here 
the  insurance  was  not  effected  till  after  the  order  of  reprisals 
against  Denmark.  This  case  therefore  is  so  much  the  stronger 
in  support  of  the  King's  interest  in  the  captured  vessel.  The 
capture  and  detention  gave  the  King  a  legal  possession,  which  it 
was  competent  to  him  to  insure  :  and  if  he  were  legally  possessed, 
he  had  a  right  to  employ  the  ship  for  freight,  and  the  freight 
I  *280  ]      *would  be  due  to  him. 

(Lord  Ellenbobough,  Gh.  J.  said  that  there  was  no  doubt  either 
here  or  elsewhere  but  that  the  King  could  insure  on  the  ground  of 
his  having  a  legal  possession  of  a  vessel  taken  from  an  enemy.) 

Then,  2ndly,  this  insurance  may  enure  for  the  benefit  of  the 
Crown.  The  rule,  quod  omnis  ratihabitio  retrotrahitur,  et  mandate 
priori  aquiparatur,  laid  down  by  Lord  Coke,  and  applied  to  the 
subject  of  insurance  by  Buller,  J.  in  Wolff  v.  Horncastle,^  and 
by  Lord  Ellenborough,  Ch.  J.  in  Stirling  v.  Vaughan9%  goes  the 
whole  length  of  this  case.  The  captures  were  made  under  the 
authority  of  the  Grown,  and  the  Grown  had  an  interest  either 
general  or  particular  in  the  preservation  of  the  captured  property. 
Then  the  persons  employed  to  make  the  capture  had  an  incidental 
power  to  do  such  acts  as  were  lawful  and  proper  to  be  done  for 
the  preservation  of  the  property,  and  which  tended  to  the  King's 
benefit,  such  as  to  insure  it ;  and  though  the  King  might  after- 
wards renounce  the  act;  yet  if  he  did  not,  it  enures  for  his 
benefit.     In  Lvcena  v.  Cravfurd,\\  the  letter  of  Mr.  Rose  of  the 

t  6  B.  E.  659  (2  Bos.  &  P.  (N.  E.)  ||  4  B.  B.  808  (1  Bos.  &  P.  323). 

269)  and  Park,  Ins.  8th  ed.  571.  H  In  loco,  post,  11  East,  620,  3. 

1  P.  539,  ante  (11  East,  428).  ft  11  East,  625. 
§  In  loco,  post  (11  East,  619). 
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Treasury,  signifying  the  King's  assent  to  the  insurances,  was       Booth 
written  after  most  of  them  had  been  effected ;  and  yet  no  distinc-    thommwjt. 
iion  was  taken  between  the  cases  in  that  respect.    It  may  be 
said  here  that  the  order  for  insurance  sent  by  Sampson,  being 
stated  to  be  "for  my  account,"  excludes  any  contemplation  of 
the  King's  interest :  but  he  could  not  mean  by  that  expression 
his  own  benefit,  individually ;  because  he  afterwards  adds,  that 
he  was  authorized  to  act  "as  agent  for  the  Danish  ships  detained 
by  his  Majesty's  armed  ship  the  Duchess  of  Bedford."     "  On  my 
account "  therefore  meant  no  more  than  *that  he  was  to  be      [  *28i  ] 
answerable  for  the  premiums.     Then   if  any  adoption   of  the 
insurance  were  capable  of  being  made  in  this  case  by  the  Crown, 
it  cannot  be  denied  that  it  has  been  done. 

Carr,  contra,  contended,  first,  that  the  insurance  was  not 
effected  in  the  first  instance  on  account  of  the  King,  but  of  the 
captors  ;  and  that  the  King  could  not,  by  any  subsequent 
adoption,  make  an  insurance  enure  to  the  benefit  of  the  Grown 
which  was  really  made  for  the  benefit  of  others:  though  he 
admitted  that  if  it  had  been  essentially  made  on  account  of  the 
Crown,  but  without  any  previous  authority,  the  King  might 
afterwards  adopt  it.    He  relied  on  Routh  v.  Thompson  A 

(But  Lord  Ellenborough,  Gh.  J.  observed  that  it  was  expressly 
stated  as  a  fact  in  that  case,  that  the  insurance  was  made  on 
account  of  the  captors.) 

To  which  he  answered  that  the  circumstances  of  the  two  cases 
were  essentially  the  same,  with  the  addition  of  the  subsequent 
adoption  of  the  insurance  by  the  Grown  in  the  Order  of  Council 
proved  in  this  case. 

(And  in  answer  to  another  observation  of  his  Lordship,  that 
some  of  the  policies  in  Lucena  v.  Craufurd  were  effected  before 
Mr.  Hose's  letter  from  the  Treasury,  adopting  the  insurance : ) 

he  endeavoured  to  distinguish  the  cases,  by  saying  that  the  Dutch 
commissioners  there  were  the  appointed  agents  of  the  Grown. 

t  P.  539,  ante,  11  East,  428. 
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Booth  (But  it  was  again  observed  that  the  commissioners  had  no 

Thompson,    express  authority  to  insure  ;  and  in  fact  their  first  application  to 

the  Treasury  to  authorize  the  insurance  had  been  rejected :   and 

in  Stirling  v.  Vaughan  there  was  no  subsequent  adoption  by  the 

Crown  to  do  away  the  effect  of  the  fact  found  in  the  case.) 

[  *282  ]  Still,  he  argued,  that  it  was  a  question  for  *the  jury  on  whose 
account  the  insurance  was  made.  That  in  the  last  trial  of 
Luccna  v.  CravfurdJ  Lord  Ellenborough  had  directed  the  jury, 
that  if  any  of  the  King's  subjects  effect  an  insurance  on  account 
of  and  for  the  benefit  of  the  King,  his  Majesty  may  adopt  it ;  the 
propriety  of  which  direction  was  recognized  by  the  House  of 
Lords:  and  he  insisted  that  in  this  case  the  same  question 
should  have  been  submitted  to  the  jury,  and  that  the  evidence 
stated  shewed  that  it  was  not  effected  for  the  Grown,  but  for  the 
separate  interest  of  the  captors;  and  therefore  could  not  be 
adopted  by  the  Crown. 

(Lord  Ellenborough,  Ch.  J. :  For  what  reason  then  was  a 
special  case  reserved,  in  which  it  is  referred  to  us  to  draw  the 
conclusion,  whether  upon  the  evidence  this  insurance  could 
enure  to  the  benefit  of  the  Crown.  The  general  facts  were 
agreed  to  be  stated  here,  leaving  it  to  the  Court  to  draw  thai 
conclusion,  if  it  might  be  drawn.  In  the  former  case,  the  con- 
clusion of  fact  was  drawn,  that  the  insurance  was  made  on 
account  of  the  captors.  But  where  it  is  a  mixed  matter  of  con- 
struction, it  is  more  proper  for  the  direction  of  the  Court  to  the 
jury.  The  party  directing  the  insurance  was  appointed  agent 
for  the  captors,  which  captors  were  themselves  in  one  sense  the 
agents  of  the  Crown,  and  therefore  it  brings  it  to  the  same 
question.  Then,  by  the  terms  of  the  letter  of  instruction  for 
making  insurance,  the  agent's  correspondents  were  to  "  do  the 
best  for  the  interest  of  the  concerned/'  The  agent  at  the  time 
did  not  know  to  whose  benefit  the  prize  would  accrue,  nor  was  it 
necessary  that  he  should  know  the  very  persons  interested ; 
therefore  he  wrote  for  the  insurance  to  be  made  for  the  benefit 
of  those  concerned :  then,  if  it  turn  out  that  the  interest  to  be 
[  *288  ]      insured  was  the  interest  of  the  *Crown,  why  may  not  the  Crown 

t  6  E.  B.  710  (1  Taunt.  325.) 
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adopt  it  ?    And  admitting  that  a  prize-agent  has  no  authority       Routh 
without  such  adoption  to  bind  the  Crown  by  making  insurance  ;    Thompson. 
yet  if  he  do  an  act  for  the  benefit  of  the  Grown,  the  Grown  may 
adopt  it. 

Bayley,  J. :  In  Stirling  v.  Vauglian  the  captors  had  an  insurable 
interest ;  whereas  here  nobody  but  the  King  had  an  insurable 
interest.) 

He  then  admitted  that  if  he  could  not  distinguish  this  case  from 
Lucena  v.  Craufurd,  and  Stirling  v.  Vaugkan,  the  defendant 
could  not  succeed.  But  he  observed  further,  as  to  Lucena  v. 
Craufurd,  that  the  Dutch  ships  were  seized  and  detained  under  a 
previous  order  from  the  Crown  to  bring  them  in  ;  whereas  here 
the  Danish  ship  was  captured  de  bene  esse,  as  it  may  be  said, 
upon  speculation  ;  and  not  in  consequence  of  any  order  from 
the  Grown  known  at  the  time.  In  that  case  too  all  that  were 
brought  in  were  condemned,  though  some  were  lost  before,  and 
the  condemnation  would  refer  back  to  the  capture:  but  here 
there  was  no  condemnation;  which  there  might  have  been 
though  the  ship  were  lost :  it  might  have  turned  out  that  the 
supposed  prize  was  a  Danish  ship  under  the  protection  of  a 
British  licence ;  or  there  might  have  been  meritorious  circum- 
stances attending  her  to  induce  a  restoration  by  the  Grown. 

(Lord  Ellenbobough,  Gh.  J. :  We  can  presume  nothing  upon 
the  subject :  we  only  look  to  see  whether  the  ship  were  lawfully 
possessed  by  the  captors. 

Bayley,  J. :  The  more  improperly  the  capture  was  made  by 
those  in  command  of  the  King's  ship,  the  more  necessary  it  was 
that  the  interest  being  in  the  King,  the  insurance  should  be 
adopted  by  his  Majesty,  to  enable  him  the  better,  in  case  of  a 
loss,  to  indemnify  the  captured.) 

He  then  referred  to  the  case  of  the  Flad  Oyen,t  to  shew  that 
condemnation  is  *  necessary  to  transfer  the  property  in  a  prize :       [  *2S4  ] 

tlC.  Bob.  Adm.  Rep.  139. 


552  1811.    E.  B.    13  EAST,  284—285.  [a.B. 


South      but  the  Court  thought  that  immaterial,  upon  a  question  whether 
Thompson,    the  Crown,  having  through  its  agents,  the  captors,  a  lawful  pos- 
session, might  not  insure ;  though  he  argued  that  the  ship  was 
not  in  possession  of  the  Crown,  but  of  those  who  had  taken  her 
upon  speculation,  without  the  authority  of  the  Crown. 

Lord  Ellenborouoh,  Ch.  J. : 

The  points  made  for  our  consideration  are,  first,  whether  the 
King  had  an  insurable  interest,  supposing  he  had  been  apprised 
of  his  right  at  the  time  when  this  insurance  was  made,  and  had 
determined  to  insure  it;  and  next,  whether  he  could  adopt  it 
after  it  was  made.  The  facts  are,  that  after  a  proclamation  by 
the  King  in  Council  for  the  detention  of  Danish  vessels,  an 
armed  ship  in  his  Majesty's  service  took  possession  of  the 
Danish  ship  in  question.  Was  it  taken  on  behalf  of  the  King  ? 
It  was  taken  by  his  servants  in  an  armed  brig  engaged  in  his 
service ;  and  if  not  taken  piratically  must  have  been  taken  for 
him.  The  King  therefore  had  possession  of  the  Danish  vessel : 
for  as  between  his  Majesty  and  those  who  were  acting  on  his 
behalf  and  under  his  authority,  and  who  were  accountable  to  him 
if  they  damaged  or  embezzled  the  property,  their  possession  was 
for  this  purpose  his  possession.  Then  had  the  King  a  lawful  pos- 
session ?  Was  it  ever  made  a  question  in  a  court  of  law,  whether 
the  King  were  a  wrong-doer  in  seizing  the  vessels  of  a  foreign 
nation  ?  If  then  his  Majesty  had  a  lawful  possession,  may  he 
not  insure  the  property  against  loss  ?  He  was  legally  competent 
to  do  so,  though  not  in  the  practice  of  insuring  his  own  ships  of 
war.  But  it  may  be  said  that  he  knew  nothing  at  the  time  of 
the  insurance. 
[  *265  ]  It  was  effected  however  by  the  order  of  *his  officers,  whose 
duty  it  was  to  take  care  of  the  property,  and  who  were  respon- 
sible to  him  for  it.  Then  may  he  not  adopt  the  act  ?  The  in- 
surance is  not  indeed  made  in  terms  in  his  Majesty's  name ;  but 
it  was  made  by  the  direction  of  Sampson,  who  had  been 
appointed  agent  by  the  captors  for  the  prize :  but  the  captors 
had  no  interest  of  their  own  in  it,  and  therefore  for  their  own 
benefit  they  were  not  competent  to  appoint  an  agent :  they  must 
therefore  be  taken  to  have  appointed  him  as  agent  on  the  part  of 
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the  Crown,  whose  servants  and  agents  they  were.  Then  Booth 
Sampson  writes  the  letter  authorizing  the  insurance  to  be  made,  Thompson. 
and  therein  he  desires  insurance  to  be  made  "for  my  account." 
That  certainly  was  not  intended  as  a  direction  to  insure  his  own 
individual  interest,  but  merely  that  credit  was  to  be  given  to  him 
for  the  premiums :  and  he  proceeds  to  state  that  the  insurance 
is  to  be  made  of  the  Danish  vessel  Knud  Terkelson,  "  which  had 
been  detained  by  his  Majesty's  armed  ship  Duchess  of  Bedford, 
and  for  which  he  was  authorized  to  act  as  agent."  There  was 
no  communication  of  the  names  of  the  particular  persons  for 
whose  benefit  the  insurance  was  to  be  made ;  nor  was  it  neces- 
sary that  the  agent  should  then  know  who  they  were :  but  it  was 
to  be  effected  in  the  name  of  the  agent  for  the  benefit  of  those 
who  should  be  concerned  in  interest :  and  the  underwriters 
bound  themselves  to  indemnify  those  who  should  appear  to  be 
interested  in  the  prize,  in  case  of  loss :  it  must  therefore  enure 
for  the  benefit  of  the  Grown,  which  alone  had  any  interest  in  the 
captured  vessel.  The  Grown  then  having  an  insurable  right 
afterwards  adopted  this  act  of  its  servants  and  agents.  And  if 
the  policy  were  made  for  the  benefit  of  those  concerned,  and  the 
Crown  were  concerned  in  interest,  there  can  be  no  doubt  that 
it  may  adopt  the  act,  *and  it  has  adopted  it.  The  case  of  [  *2S6  3 
Lucena  v.  Craufurd  is  full  in  point  to  this :  the  Dutch  commis- 
sioners were  strangers  to  the  property  before  it  came  within  the 
ports  of  this  kingdom,  though  connected  with  it  in  trust  when  it 
was  brought  there :  but  the  Crown  afterwards  adopted  the  in- 
surances effected  by  their  directions ;  and  the  House  of  Lords 
held  that  to  be  a  valid  adoption,  as  well  in  respect  of  the  ships 
taken  before  as  afterwards.  Here  then  there  was  an  adoption 
by  the  Crown  of  the  act  by  which  the  property  was  acquired ; 
and  there  was  also  an  adoption  of  the  insurance  made  afterwards 
to  protect  it.  By  the  adoption  of  the  act  of  taking  possession, 
there  was  an  insurable  interest  in  the  King ;  and  the  adoption 
of  the  insurance  gave  him  also  an  interest  in  the  policy.  The 
facts  therefore  being  expressly  stated  from  whence  this  con- 
clusion may  be  drawn,  and  which  it  was  left  to  us,  by  the  state- 
ment of  the  case,  to  draw,  there  is  no  occasion  to  send  the 
question  again  to  a  jury. 
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Routh       Grose,  J. : 

Thompson.  Considering '  the  principles  upon  which  the  case  has  been 
argued,  and  the  cases  which  have  been  before  decided  upon 
those  principles,  I  am  clearly  of  opinion,  without  going  over  the 
same  grounds  again,  that  the  plaintiff  is  entitled  to  recover 
on  the  averment  of  interest  in  his  Majesty. 

Lb  Blanc,  J.  : 

The  Danish  vessel,  which  is  the  subject  of  this  insurance,  was 
taken  possession  of  by  the  officers  and  crew  of  an  armed  ship  in 
the  service  of  Government,  under  an  Order  of  Council,  shortly 
after  the  order  issued ;  and  while  the  vessel  continued  in  their 
possession  an  order  was  sent  by  them  to  the  plaintiff  to  make 
insurance  on  her;  and  the  argument  has  turned  chiefly  upon 
[  *287  ]  the  terms  *of  the  letter  directing  that  insurance  to  be  made.  It 
has  been  contended  that  it  was  an  order  to  insure  on  behalf  of 
the  officers  and  crew  of  the  armed  ship :  but  upon  attending  to 
the  terms  of  the  letter,  it  is  not  so  confined.  The  direction  in 
the  first  place  to  insure  "  on  my  account "  was  neither  meant  by 
the  writer,  nor  understood  by  his  correspondents,  as  an  order  to 
insure  his  individual  interest  as  agent ;  nor  does  he  order  the 
insurance  to  be  made  on  behalf  of  the  captors ;  but  it  is  to  be 
made  on  his  account,  in  the  character,  as  he  afterwards  describes 
himself,  of  agent  for  the  Danish  vessel  Knud  Terkelson  detained 
by  his  Majesty's  armed  ship  Duchess  of  Bedford  :  and  he 
concludes  by  saying  that  he  has  no  doubt  that  the  best  will  be 
done  for  the  interest  of  the  concerned.  It  is  argued  however 
that  this  is  not  distinguished  from  the  former  case  of  Routh  v. 
Thompson,  where  the  insurance  was  expressly  stated  to  be  made 
on  account  of  the  captors :  but  here  the  order  is  in  more  general 
terms ;  for  it  is  to  insure  on  account  of  the  agent.  Sampson  con* 
tracts  as  agent,  and  the  insurance  is  ordered  to  be  made  for  him 
in  that  character  :  it  would  therefore  enure  for  the  benefit  of  the 
party  or  parties  for  whom  it  should  turn  out  that  he  was  agent. 
Then  the  question  will  be  whether  the  party  in  whom  the  interest 
appears  to  have  been  may  not  adopt  the  act  of  the  agent,  and 
whether  the  subsequent  ratification  shall  not  be  referred  to  the 
prior  order  ?   That  is  decided  by  the  authorities.    Here  then  the 
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Crown  has  adopted  the  insurance.    And  that  brings  it  to  the       Booth 

second  question,  whether  the  Grown  had  an  insurable  interest  ?    Thompson. 

The  Danish  ship,  it  is  said,  was  stopped,  not  under  the  authority 

of  the  Grown,  but  upon  speculation,  that  such  an  order  might  be 

issued;  and  that  it  was  not  probably  known  to  the  captors  at  the 

time  that  such  an  *order  had  issued.     So  it  may  be  said  that      I  *288 1 

the  insurance  was  upon  speculation  that  the  captors  might 

ultimately  receive  a  benefit  from  it  by  the  favour  of  the  Grown  : 

but  if  there  existed,  at  the  time,  an  authority  to  detain  or  capture 

the  vessel,  whether  the  captors  did  or  did  not  know  it  at  that 

time  is  not  material:   the  Grown  in  whose  service  they  were 

may,  if  it  please,  adopt  their  act.    Then  if  there  were  a  lawful 

possession  in  the  Grown  through  its  officers  and  servants,  the 

agents  appointed  by  the  persons  in  the  actual  possession  of  the 

captured  vessel  might  insure  it ;  and  that  would  bring  the  case 

within  the  authority  of  Lucena  v.  Craufurd.    Condemnation  was 

not  necessary  to  give  the  Crown  a  lawful  possession  at  the  time. 

I  do  not  consider  Stirling  v.  Vaughan  t  as  a  case  deciding  that  the 

verdict  could  not  have  been  supported  on  the  count  averring  the 

interest  to  be  in  the  Crown :  it  was  sufficient  to  decide  that  case 

that  the  captors  had  an  insurable  interest  under  the  Act  of 

Parliament ;  for  if  the  verdict  for  the  plaintiffs  were  sustainable 

on  either  of  the  counts,  there  was  no  ground  for  a  new  trial.    It 

was  therefore  unnecessary  to  come  to  a  final  determination  on 

the  other  point.    None  of   the  former  cases  therefore   have 

decided  against  an  insurable  interest  in  the  Crown  in  this  case. 

Bayley,  J. : 

No  fair  doubt  has  been  raised  in  this  case.  It  is  clear  I  think 
that  the  King  had  an  insurable  interest :  and  I  see  nothing  in 
the  caEe  which  shews  that  the  possession  of  the  captors  was  not 
a  lawful  possession.  It  is  said  that  the  Danish  vessel  was  taken 
upon  speculation  before  the  captors  could  have  known  of  the 
Order  of  Council  "authorizing  the  detention  :  but  that  is  begging  [  *289  ] 
the  question.  It  is  possible  that  the  captors  might  have  known 
it  at  the  time :  but  if  they  did  not,  and  did  make  the  capture 
upon  speculation ;  yet  if  there  were  an  authority  existing  at  the 

t  In  loco,  post  (11  East,  619). 
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Bouth      time,  that  is  enough.    Supposing  however  that  the  capture  was 

At 

Thompson,  wrongful,  on  the  part  of  the  captors ;  still  I  am  by  no  means 
clear  that  the  Grown  might  not  insure  the  captured  vessel. 
How  would  the  case  stand  ?  There  would  be  a  capture  of  a 
vessel  by  the  King's  officers ;  and  if  that  were  wrongful,  the  King 
would  be  bound  in  honour  to  make  restitution  or  compensation 
to  the  injured  party.  Then  an  insurance  made  on  that  posses- 
sion would  provide  a  fund  out  of  which  compensation  might  be 
made  in  case  of  a  loss.  But  here  the  King  had  a  lawful  posses- 
sion, and  there  was  no  interest  in  any  other  than  the  King,  for 
which  an  agent  could  be  appointed.  Then  why  might  not  the 
King  adopt  the  act  ?  In  the  former  case  of  Bouth  v.  Thompson 
the  Court  considered  themselves  to  be  tied  down  by  the  precise 
fact  stated,  that  the  policy  was  made  on  account  of  the  captors, 
which  precluded  them  from  looking  at  any  other  interest.  In 
Stirling  v.  Vaughan  there  was  another  description  of  persons,  the 
captors,  in  whom  the  interest  was  averred  in  one  of  the  counts, 
who  clearly  had  an  insurable  interest  under  the  Prize  Acts,  and 
therefore  the  Court  applied  the  insurance  to  their  interest,  as 
being  that  which  was  the  more  likely  to  have  been  in  the 
contemplation  of  the  party  making  the  insurance,  but  without 
excluding  that  of  the  Crown :  and  whoever  reads  through  the 
case  must  see  that  the  Court  considered  that  if  there  had  been 
no  interest  in  the  captors,  they  would  have  supported  the  policy 
upon  the  interest  of  the  King.  But  there  is  another  considera- 
[  *290  ]  tion  which  bears  upon  the  ^question :  could  the  agent  who 
procured  the  insurance  have  recovered  back  the  premiums  paid 
by  him  if  the  Crown  had  not  adopted  the  insurance  ?  I  should 
think  not ;  because  of  the  choice  which  the  Crown  had  to  adopt 
it ;  in  respect  of  which  the  assurer  would  have  incurred  the  risk. 
If  a  prize-agent  will  advance  his  money  for  the  premiums,  upon 
the  hope  that  the  Crown  will  adopt  his  act,  the  circumstance  of 
his  not  having  a  valid  claim  of  interest  in  the  prize  without  such 
adoption  will  not  preclude  the  right  of  the  Crown  to  adopt  it. 

Postea  to  the  plaintiff. 
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C.  P.  HILARY  TERM. 


8TEEL  r.  CAMPBELL.  r1809- 

Jan.  31. 
(1  Taunt.  424-425.)  

If  the  English  notice  at  the  foot  of  common  process  require  the        [  424  ] 
defendant  to  appear  at  a  return  day  in  an  impossible  year,  it  is  not 
an  irregularity  for  which  the  Court  will  set  aside  the  proceedings. 

Best,  Serjt.  had  obtained  a  rule  nisi  to  Bet  aside  the  proceed- 
ings  on  account  of  an  irregularity  in  the  English  notice  at  the 
foot  of  the  common  process.  The  writ  was  tested  on  the  28th 
of  November  in  the  49th  year  of  his  Majesty's  reign,  and  was 
returnable  in  8  days  of  St.  Hilary  ;  but  the  notice  required  the 
defendant  to  appear  on  the  20th  day  of  January,  1808. 

Shepherd,  Serjt.  now  shewed  cause : 

In  the  case  of  Doe  v.  KighUey,  7  T.  B.  68,+  a  notice  to  quit 
at  Lady-day,  which  will  be  in  the  year  1795,  being  delivered 
after  that  day,  was  held  a  good  notice  to  quit  at  Lady-day,  1796. 
Elliot  v.  Parrot,  Barnes,  425.  To  the  process  was  subscribed 
a  notice  to  appear  on  the  26th  of  June,  not  saying  in  what 
year,  and  it  was  held  sufficient:  the  naming  an  impossible 
year  is  equivalent  to  the  naming  no  year ;  and  it  appears  by 
the  teste,  which  is  after  the  20th  of  January,  and  return  day 
of  the  writ,  taken  together,  that  the  day  of  appearance  must  be 
in  1809. 

Best,  Serjt.,  in  support  of  the  rule,  observed  that  the  stat. 
5  Geo.  II.  c.  27,  was  express  that  no  process  should  be  good 
without  an  English  notice  at  the  foot  to  explain  the  *writ,  and  [  *425  ] 
for  want  of  such  a  notice  this  writ  was  bad ;  for  it  was  not 
competent  to  call  the  writ  in  aid  to  explain  the  notice.  This 
notice  could  not,  as  the  statute  designed  it  should,  inform  an 
ignorant  defendant  when  he  was  to  appear :  the  notice  to  appear 

t  4  B.  B.  375. 
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Steel       in  Jane  only  omitted  to  state  the  year,  bat  this  tended  to  mis- 
Campbell,    lead,  by  stating  a  wrong  year.     The  notice  to  quit  is  regulated 

by  no  statute. 

The  Court  observed  that  as  the  notice  was,  to  appear  at  the 
return  of  the  writ,  which  was  tested  subsequently  to  January, 
1808,  no  man  could  understand  it  to  require  an  appearance  in 
January,  1808.  The  defendant  must  know  that  his  appearance 
was  required  at  a  future,  and  not  a  past  day.  It  was  therefore 
an  immaterial  mistake,  which  could  do  no  harm,  for  what  other 
day  could  occur  to  him  than  the  20th  of  January,  1809?  it 
was  quite  impossible  that  the  party  should  not  understand  that 
to  be  the  year  intended. 

Rule  discharged. 


1809.  KAYE  v.  WAGHOKN. 

Feh.  4.  (1  Taunt.  428—430.) 

Accord  and  satisfaction  made  before  breach  of  a  covenant,  cannot  be 
L        J  pleaded  in  bar  of  an  action  on  the  covenant. 

The  plaintiff  declared  against  the  defendant,  who  had  conveyed 
to  him  certain  freehold  premises,  upon  a  covenant  of  the 
defendant  that  he  and  his  wife  would  levy  a  fine  upon  request. 
The  defendant  pleaded  in  bar,  that  after  the  executing  the 
conveyance  and  before  the  request  made,  it  was  agreed  between 
the  parties  that  the  defendant  should  execute  his  writing 
obligatory  in  the  penal  sum  of  1782.  10s.  conditioned  for  his, 
and  his  heirs,  executors,  administrators  and  assigns,  indemnify- 
ing the  plaintiff  against  any  claim  of  dower  of  his  wife  in 
[  *429  ]  respect  of  the  premises,  and  that  the  plaintiff  should  accept  *the 
same  in  lieu  and  in  satisfaction  of  the  said  covenant,  and  in 
respect  of  the  said  supposed  breach  thereof ;  and  the  defendant 
averred  that  afterwards,  and  before  the  request  made  to  levy  a 
fine,  he  did  execute  his  writing  obligatory  so  conditioned,  and 
the  plaintiff  accepted  the  same  in  lieu  and  in  satisfaction  and  in 
discharge  of  the  covenant. 

To  this  plea  the  plaintiff  demurred  ;  and  assigned  for  causes 
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that  the  covenant  was  an  executory  covenant,  and  yet  the  Kate 
defendant  had  pleaded  an  accord  and  satisfaction  thereto  before  waghobv. 
Any  breach  thereof,  and  had  alleged  such  accord  and  satisfaction 
to  have  taken  place  before  the  breach;  and  that  the  supposed 
accord  and  satisfaction  was  not  certain,  nor  executed,  inasmuch 
as  the  plaintiff  was  not  necessarily  entitled  to  recover  or  have 
execution  for  the  full  penalty  of  the  writing  obligatory,  but  such 
damages  only  as  he  might  prove  to  have  suffered  by  reason  of 
the  breach  of  the  condition,  which  damages  must  be  ascertained 
by  a  jury  of  the  country,  by  reason  of  the  form  of  the  condition ; 
and  that  the  said  writing  obligatory  was  an  instrument  of  the 
same  nature  as  that  on  which  this  action  was  brought,  and  did 
not  give  the  plaintiff  a  better  or  more  summary  remedy  for  any 
damage  he  might  sustain  by  reason  of  the  breach  of  the  covenant 
or  of  the  condition ;  and  gave  the  plaintiff  a  remedy  against 
the  defendant  only,  and  not  against  his  wife  if  she  should 
survive  him;  and  that  the  writing  obligatory  was  not  a  de- 
feasance of  the  covenant,  nor  an  indemnity  against  all  damages 
which  the  plaintiff  might  sustain  by  reason  of  the  breach  of  the 
covenant,  but  against  the  claim  of  dower  only.  The  defendant 
joined  in  demurrer. 

Best,  Serjt.  would  have  argued  in  support  of  the  plea,  upon 
the  authority  of  a  case  in  2  Boll.  Rep.  187,  Babbetts  v.  Stoker ; 
but  the  Court  observed  that  was  a  very  loose  report,  and  upon 
the  authorities  of  Alden  v,  Blague,  Cro.  *Jac.  99.  Blake's  case,  [  *430  ] 
6  Co.  43  b.  CoviU  v.  Oeffery,  2  Ro.  Rep.  96.  Snow  v.  Franklin, 
1  Lutw.  358,  and  Palm.  110,  they  were  clear  that  a  covenant 
under  seal,  not  broken,  could  not  be  discharged  by  parol  agree- 
ment. It  was  not  dissolvi  eo  ligamine  quo  ligatur.  Besides, 
the  covenant  by  a  man  and  his  wife  to  levy  a  fine  involved 
considerations  much  more  extensive  than  an  indemnity  against 

the  wife's  dower. 

Judgment  for  the  plaintiff \ 

Vaugkan,  Serjt.  was  to  have  argued  for  the  plaintiff. 
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1809.  BARNWELL  v.  HARRIS. 

Feh'  4*  (1  Taunt.  430—432.) 

[  480  ]  A  leasehold  was  sold,  subject  to  a  ground-rent,  which  was  said  to 

be  apportioned  out  of  a  larger  rent,  but  the  apportionment  was  not 
evidenced  by  any  existing  deed,  but  only  by  the  acceptance  of  a  mesne 
landlord,  and  presumption :  held  that  the  purchaser  was  not  bound  to 
accept  the  title. 

This  was  an  action  brought  to  recover  back  a  deposit  of 
271.  10*.  paid  upon  the  purchase  of  a  certain  leasehold  house, 
under  conditions  of  sale,  which  stated  that  the  lot  was  subject 
to  the  yearly  ground-rent  of  two  pounds  :  the  plaintiff  contended 
that  the  premises  appeared  to  be  subject  to  a  much  larger  rent. 
Upon  the  trial  of  this  cause  at  the  sittings  in  Middlesex,  after 
last  Trinity  Term,  before  Mansfield,  Gh.  J.,  it  appeared  that  the 
premises,  with  other  houses,  were  built  upon  land  demised  by 
Reynolds,  in  the  year  1764,  at  281.  rent ;  and  that  Heady,  who 
was  said,  but  not  proved,  to  have  his  estate,  had  for  more  than 
20  years  past  received  the  separate  rent  of  21.  from  the  occupiers 
of  this  house.  Mansfield,  Gh.  J.  thought  this  evidence  sufficient 
to  induce  the  jury  to  consider  whether  the  rent  had  been  appor- 
tioned by  the  act  of  the  landlord.  They  found  however  a 
verdict  for  the  plaintiff. 

i  j3i  ]  Shepherd,  Serjt.  having  in  last  Term  obtained  a  rule  nut 

to  set  aside  this  verdict  and  enter  a  nonsuit,  upon  the  ground 
that  there  was  sufficient  room  to  presume  an  apportionment, 
was  now  called  on  to  support  his  rule.  He  contended  that  the 
goodness  of  the  title  was  to  be  tried  precisely  on  the  same 
grounds  as  if  the  rent  were  contested  between  the  landlord  and 
tenant;  and  there,  although  perhaps  the  rent  could  not  be 
apportioned  but  by  deed,  it  was  not  necessary  the  apportion- 
ment should  be  proved  by  the  production  of  the  deed  ;  but  after 
20  years  acceptance  of  the  lesser  rent,  the  deed  would  be 
presumed.  A  purchaser  was  compellable  to  accept  the  title, 
although  there  was  no  deed  subsisting  to  evince  the  apportion- 
ment ;  in  like  manner  as  he  could  be  compelled  to  accept  a  title 
to  a  fee  simple  under  a  possession  of  60  years,  although  no 
title-deeds  should  be  produced.    The  question  here  was,  whether 
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in  fact  and  in  law  these  premises  were  liable  to  a  greater  ground-    Baxitwbia 
rent  than  the  21.    If  the  landlord  had  distrained  upon  this  lot,      habbi*. 
and  had  avowed  for  the  28Z.  rent,  and  the  tenant  had  pleaded 
an  apportionment  by  a  deed  which  had  been  lost  by  time  and 
accident,  the  issue  would  have  been  found  for  him  upon  this 
evidence. 

Mansfield,  Ch.  J. : 

The  question  is,  whether  it  be  not  the  duty  of  the  vendor  to 
give  the  purchaser  a  complete  formal  discharge  of  all  the  further 
rent  that  the  house  was  ever  liable  to :  for  if  not,  the  purchaser 
is  put  to  the  necessity  of  finding  evidence  to  make  this  appor- 
tionment appear.  Must  he  then  risk  the  loss  of  his  apportion- 
ment for  want  of  evidence?  A  court  of  equity  would  not  decree 
a  specific  performance  in  this  case,  unless  the  plaintiff  could 
procure  the  ground-landlord  to  apportion  the  rent  by  joining 
in  an  assignment  of  the  lease,  in  which  assignment  the  appor- 
tioned rent  should  appear. 

Heath,  J. :  [  432  ] 

It  is  a  technical  rule  among  conveyancers,  to  approve  a 
possession  of  60  years,  as  a  good  title  to  a  fee  simple.  An 
apportionment  may  be  presumed  here,  but  is  it  not  such  a 
presumption  as  may  be  rebutted  by  contrary  evidence?  The 
apportionment  is  an  improbable  thing,  for  if  a  house  should  fall 
clown,  and  if  it  were  not  worth  the  tenant's  while  to  build  it  up, 
the  landlord  who  has  consented  to  an  apportionment  must  lose 
his  remedy  for  the  rent  pro  tanto. 

Chahbre,  J. : 

The  question  here  is  not  what  may  be  presumed,  but  whether 
a  purchaser  is  compellable  to  accept  a  purchase,  where  his  title 
rests  only  on  presumption,  which  may  be  rebutted  by  other 
evidence :  and  in  this  case  there  is  much  to  be  rebutted ;  for  a 
landlord  who  can  come  upon  the  whole  for  his  rent,  would  be 
very  unwise  to  restrict  himself  to  the  security  of  a  part  only. 

Rule  discharged. 
Best,  Serjt.  for  the  plaintiff. 

r.r. — vol.  x.  oo 
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1809.  GEANT  v.  GUNNEK  and  Another^ 

-^l4,  (1  Taunt.  435-449.) 

[  435  ]  There  can  be  no  approver  in  derogation  of  a  right  of  common  of  turbary* 

At  common  law  the  lord  might  approve  against  common  of  pasture 
appendant. 

The  plaintiff  declared  that  the  defendants  broke  and  entered 
a  certain  close  of  the  plaintiff  in  the  parish  of  Farnborough,  in 
the  county  of  Southampton,  and  dug  up,  prostrated,  and  levelled 
a  certain  mound  or  fence  of  the  plaintiff,  there  then  erected,  and 
separating  and  dividing  the  close  from  a  certain  common  called 
Farnborough  common,  contiguous  thereto,  and  with  the  materials 
of  the  said  mound  or  fence  filled  up  and  levelled  a  ditch  of  the 
plaintiff  before  then  made  in  the  said  close,  contiguous  to  the 
said  mound  or  fence,  and  laid  and  left  open  the  said  close  to  the 
common,  and  kept  and  continued  the  same  so  laid  and  left  open 
until  the  suing  out  of  the  plaintiff's  writ.  The  defendants 
pleaded,  1st,  Not  guilty.  2ndly,  As  to  the  breaking  and  enter- 
ing the  close,  and  digging  up,  pulling  down,  prostrating  and 
levelling  the  mound  or  fence,  and  filling  up  and  levelling  the 
ditch,  and  laying  open  the  said  close,  that  at  the  time  when,  <&c. 
there  was,  and  immemorially  had  been  a  certain  large  common 
called  Farnborough  common,  consisting  of  divers,  (to  wit)  500, 
acres  of  land,  within  and  parcel  of  the  manor  of  Farnborough ; 
of  which  common  the  close  in  which,  &c.  during  all  the  said  time 
had  been  and  still  was  parcel.  The  plea  then  stated  a  grant  to 
the  defendant  Mary  Gunner  in  fee  simple,  of  a  certain  copyhold 
messuage  and  land  within  the  manor,  and  averred  a  custom 
that  the  tenants  thereof  had  immemorially  had  common  of  tur- 
bary, (to  wit,)  peat  and  turf,  in  and  upon  Farnborough  common, 
to  be  had  and  taken  for  his  and  their  necessary  fuel,  to  be  burnt 
and  consumed  in  the  said  messuage,  every  year,  and  at  all  times 
of  the  year,  as  occasion  required,  as  belonging  and  appertaining 
I  *436  ]  to  the  Baid  customary  tenement  with  the  appurtenances ;  *and 
that  the  defendant  Mary  Gunner  demised  the  same  tenement  for 

f  Compare  Arlett  v.  Ellis  (1827)      L.  E.  4  Eq.  613,  642,  36  L.  J.  Ch. 
7  B.  &  C.  346, 370.    And  perMALiNS,      763,  16  L.  T.  N.  S.  475.— B.  0. 
V.-C.  in  Wakefield  v.  Buccleuch  (1867) 
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a  year  to  Ann  Gunner,  who  entered  and  was  possessed  thereof ;  qbakt 
and  she  being  bo  possessed,  because  the  said  mound  or  fence  had  gunneb. 
been  wrongfully  erected,  put,  and  placed  in  and  upon  the  com- 
mon, parcel,  &c.  and  at  the  time  when,  &c.  was  there  wrongfully 
standing  and  being,  and  wrongfully  separated  and  divided  the 
said  close,  parcel  of  the  common,  from  the  residue  thereof ;  and 
the  said  ditch  had  been  wrongfully  made  and  dug  in  and  upon 
the  common,  and  at  the  said  time  when,  &c.  so  continued,  so 
that  the  said  Ann  could  not  have  and  enjoy  her  said  common  of 
turbary  in  and  upon  the  said  common  in  so  ample  a  manner  as 
she  then  and  there  ought  to  have  done,  the  defendants,  as  the 
servants  of  the  said  Ann,  and  by  her  command,  at  the  time  when, 
&c.  broke  and  entered  the  said  close,  and  dug  up,  pulled  down, 
prostrated,  and  levelled  the  said  mound  or  fence,  and  with  the 
materials  thereof  filled  up,  and  levelled  the  ditch,  and  laid  open 
the  said  close,  parcel  of  the  common,  to  the  residue  thereof,  as 
they  lawfully  might,  &c.  The  defendants  thirdly  pleaded  a 
right  of  common  of  pasture  for  cattle  levant  and  couchant  on  the 
same  tenement.  The  replication  to  the  second  plea  admitted 
the  facts  stated  in  it,  but  pleaded  a  conveyance  by  lease  and  re- 
lease from  Valentine  Henry  Wilmot,  the  lord  of  the  manor  of 
Farnborough,  to  the  plaintiff,  of  the  close  in  which,  &c.  thereby 
described  as  part  of  the  waste  ground  within  the  manor  of  Farn- 
borough, (that  is  to  say,  of  the  said  waste  or  common  in  the 
second  plea  mentioned,)  with  the  appurtenances,  to  have  and  to 
hold  the  said  close  in  which,  &c.  with  the  appurtenances,  unto 
and  to  the  use  of  the  plaintiff  his  heirs  and  assigns  for  ever,  to 
the  intent  and  purpose  that  the  plaintiff  might  and  should  inclose 
the  said  close  in  which,  &c.  and  improve  the  same  in  such  man- 
ner as  the  said  Valentine  Henry  Wilmot,  as  lord  of  the  manor, 
could  or  might,  under  any  law  then  in  force,  inclose  *and  im-  [  *437  ] 
prove  the  same.  By  virtue  of  which  indenture,  and  by  force  of 
the  statute,  the  plaintiff  became  seised  in  his  demesne  as  of  fee ; 
and  being  so  seised,  afterwards,  and  before  the  time  when,  &c. 
did  inclose  the  close  in  which,  &c.  then  being  part  of  the  com- 
mon called  Farnborough  common,  from  the  residue  thereof,  by 
the  said  mound  or  fence,  to  hold  the  same  place  in  which,  &c. 

with  the  appurtenances,  to  him  the  plaintiff  his  heirs  and  assigns 
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Gbaxt  for  ever,  in  severalty,  to  the  only  proper  use  and  behoof  of  him 
Gunnzb.  the  plaintiff  his  heirs  and  assigns  for  ever ;  and  did  then  approve 
the  same,  there  being  then  left  by  him  the  plaintiff,  and  remain- 
ing in  the  residue  of  the  common,  sufficient  common  of  turbary, 
to  wit,  peat  and  turf,  to  be  had  and  taken  for  the  necessary  fuel 
of  the  said  Ann,  to  be  burnt  and  consumed  in  the  said  messuage, 
every  year,  and  at  all  times  in  the  year,  as  occasion  might  re- 
quire, and  for  the  necessary  fuel  of  all  other  persons  then  having 
and  using  right  of  common  of  turbary  in  and  upon  the  common, 
every  year,  and  at  all  times  of  the  year,  as  occasion  might  re- 
quire ;  together  with  free  ingress  and  egress,  way,  and  passage 
for  them  and  every  of  them,  and  with  their  horses,  carts,  and 
carriages,  to  have  and  take  such  necessary  fuel,  and  to  have  and 
use  their  said  right  of  common  of  turbary  in  and  upon  all  the 
residue  of  the  common,  at  all  times,  as  occasion  might  require ; 
by  means  whereof,  and  by  force  of  the  statute  in  such  case  made, 
and  notwithstanding  any  thing  by  the  defendants  in  their  2nd 
plea  alleged,  the  plaintiff,  before  the  time  when,  &c.  became, 
and  then  was,  and  from  thenceforth  had  been,  and  still  was 
seised  in  his  demesne  as  of  fee,  of  and  in  the  close  in  which,  <fec. 
with  the  appurtenances  in  severalty  by  itself,  and  divided  from 
the  residue  of  the  common  ;  and  he  being  so  seised  thereof,  the 
defendants  at  the  said  time  when,  &c.  of  their  own  wrong  com- 
mitted the  said  several  trespasses.    The  plaintiff  replied  to  the 

[  *438  ]  3rd  plea  of  common  *of  pasture,  the  same  conveyance  of  the 
close,  and  his  seisin  and  approver  thereof ;  and  he  averred,  that 
in  approving  the  said  close  in  which,  <&c.  he  then  left,  and  there 
did  then  remain  in  the  residue  of  the  common,  sufficient 
common  of  pasture  for  all  commonable  cattle  levant  and 
couchant  on  the  said  customary  tenement,  every  year,  and  at  all 
times  of  the  year,  as  occasion  might  require,  and  for  all  the  com- 
monable cattle  of  all  other  persons  whatsoever  having  and  using 
right  of  common  of  pasture  in  and  upon  the  said  common,  every 
year,  and  at  all  times  of  the  year,  as  occasion  might  require,  to- 
gether with  free  ingress,  egress,  way,  and  passage,  for  them  and 
every  of  them,  and  their  and  every  of  their  commonable  cattle, 
to  have  and  use  their  right  of  common  of  pasture  in  and  upon 
the  residue  of  the  common  at  all  times  as  occasion  might  re- 
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quire ;  whereby  he  became  seised  in  severalty,  (as  in  the  former       Obamt 
replication ;)  and  that  the  defendants  of  their  own  wrong  com-      Gunner. 
xnitted  the  said  several  trespasses. 

The  defendants  demurred  to  the  replication  to  the  second  plea, 
and  rejoined  to  the  replication  to  the  third  plea,  traversing  the 
sufficiency  of  the  common  of  pasture,  and  ingress,  &c.  and  ten- 
dered issue  upon  this  fact. 

The  plaintiff  joined  in  demurrer  and  issue.  The  issue  was 
tried  at  the  Winchester  Lammas  assizes,  1808,  when  a  verdict 
was  found  for  the  plaintiff  upon  the  sufficiency  of  the  common  of 
pasture,  with  one  shilling  damages. 

Shepherd,  Serjt.  on  a  former  day  in  this  Term,  argued  in 
support  of  the  demurrer : 

The  question,  whether  the  lord  hath  a  right  to  approve 
the  wastes  of  his  manor  against  common  of  turbary,  is  still 
res  Integra.  There  is  no  direct  decision  upon  the  subject,  all 
the  modern  cases  which  touch  on  it,  only  decide  that  a  right 
of  turbary  *will  not  preclude  the  lord  from  approving  against  [  **39  ] 
common  of  pasture,  where  it  has  been  the  tenant's  object  to 
assert  the  latter  right :  and  the  plea  of  turbary  has  been  only 
collateral.  The  lord  had,  by  the  common  law,  no  right  whatso- 
ever to  approve ;  his  right  is  founded  on  the  words  of  the  Statute 
of  Merton,  which  are,  "  Also  because  many  great  men  of  Eng- 
land, which  have  enfeoffed  knights  and  their  freeholders  of  small 
tenements  in  their  great  manors,  have  complained  that  they  can- 
not make  their  profit  of  the  residue  of  their  manors,  as  of  wastes, 
woods,  and  pastures,  whereas  the  same  feoffees  have  sufficient 
pasture,  as  much  as  belongeth  to  their  tenements ;  it  is  provided 
and  granted,  that  whenever  such  feoffees  do  bring  an  assize  of 
novel  disseisin  for  their  common  of  pasture,  and  it  is  know- 
ledged  before  the  justicers,  that  they  have  as  much  pasture  as 
sufficeth  to  their  tenements,  and  that  they  have  free  egress  and 
regress  from  their  tenement  unto  the  pasture ;  then  let  them  be 
contented  therewith,  and  they  on  whom  it  was  complained  shall 
go  quit  of  as  much  as  they  have  made  their  profit  of  their  lands, 
wastes,  woods,  and  pastures."  It  is  manifest  from  the  expres- 
sion "  It  is  provided  and  granted,"  that  before  this  statute  the 
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Grant       lord  had  no  right  to  approve  at  all.    The  Statute  of  Westminster 
Gunner,     the  Second,  13  Ed.  I.  c.  46,  after  reciting  "that  by  the  Statute 
of  Merton  it  was  granted  that  lords  might  approve,  notwithstand- 
ing the  contradiction  of  their  tenants,"  and  "  forasmuch  as  no 
mention  was  made  between  neighbour  and  neighbours,  many 
lords  of  wastes,  woods,  and  pastures,  had  been  hindered  thereto- 
fore by  the  contradiction  of  neighbours,  having  sufficient  pas- 
ture," orders,  "that  the  Statute  of  Merton,  provided  between 
the  lord  and  his  tenant,  thenceforth  should  hold  place  between 
lords  of  wastes,  woods,  and  pastures,  and  their  neighbours,  sav- 
[  *440  ]      ing  sufficient  pasture  to  their  ^tenants  and  neighbours,  so  that 
the  lords  of  such  wastes,  woods,  and  pastures,  may  make  approve- 
ment of  the  residue."     It  is  difficult  for  the  plaintiff  to  contend 
that  these  statutes  were  made  in  affirmance  of  the  common  law, 
when  the  latter  recites  that  lords  were  hindered  from  approving 
against   neighbours,   forasmuch  as  in  the  former  statute  no 
mention  was  made  of  that  case.     Therefore  it  must  be  concluded 
that  these  statutes  first  gave  the  right  to  approve :  and  if  so, 
then  it  is  clear  that  the  only  right  which  they  create  is  to  ap- 
prove against  common  of  pasture.    In  the  2  Inst.  87,  Lord  Coke 
says,  "Throughout  all  this  statute,  (of  Merton,)  pasture  and 
communia  pastures  is  named ;  so  as  this  statute  of  approvements 
doth  not  extend  to  common  of  piscary,  of  turbary,  of  estovers, 
or  the  like ;  "  and  in  p.  85,  "  Quod  commodum  suum  facere  hon 
potuerunt.    Hereby  it  appeareth  that  the  lord  could  not  approve 
by  the  order  of  the  common  law,  because  the  common  issued  out 
of  the  whole  waste,  and  of  every  part  thereof ;  and  yet  see  Tr.  6 
Hen.  in.  where  the  lord  approved  two  acres,  and  left  sufficient,  the 
tenant  brought  an  assize,  and  the  special  matter  being  found,  the 
plaintiff  retraxit  se."     But  whether  the  right  to  approve  subsisted 
at  common  law  or  not,  it  was  merely  the  right  to  approve  against 
common  of  pasture,  not  against  estovers,  piscary,  or  turbary. 
For  if  these  statutes  were  made  in  affirmance  of  the  common 
law,  it  must  be  inferred  that  they  together  declare  all  the  rights 
which  the  lord  had  ;  for  it  being  found  that  the  first  statute  had 
not  sufficiently  declared  them,  the  second  was  made  fifty  years 
afterwards  to  supply  the  deficiency ;  yet  the  latter  extended  only 
to  the  right  of  approver  against  common  of  pasture.    It  is  laid 
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down  in  several  cases  that  the  lord  had  no  right  to  approve  at  all  Grant 
before  these  statutes.  1  Siderf.  106,  Geo  v.  Cother.  Case  by  a  qunneh, 
commoner  for  digging  pits,  and  spreading  gravel  upon  the  waste, 
by  which  he  lost  his  *  common.  The  defendant  pleaded  that  he  [  ***l  ] 
was  lord  of  the  soil,  and  dug  for  coals,  doing  as  little  damage  as 
possible,  and  leaving  sufficient  pasture.  Wtndham,  J.  held  that 
the  lord  could  not  dig  pits  in  the  common,  into  which,  perhaps, 
the  beasts  of  the  commoner  might  fall;  for  the  statute  intended 
another  manner  of  approver,  namely,  by  inclosure ;  and  he  said 
that  before  this  statute  the  lord  could  not  approve  at  all.  In  the 
case  of  Fawcett  v.  Strickland,  Willes,  57,  S.  C.  Comyn,  578, 
though  the  tenant  was  wrong,  because  he  pulled  down  the  lord's 
fences  in  order  to  exercise  his  common  of  pasture,  Willes,  Ch.  J. 
And  the  Court,  were  clearly  of  opinion  that  the  lord  could  not 
approve  against  common  of  turbary.  Willes  there  says,  "  The 
common  of  turbary  is  quite  out  of  the  case.  For  though  a  lord 
cannot  by  virtue  of  the  Statute  of  Merton  inclose  and  approve 
Against  common  of  turbary,  yet  where  there  is  common  of  tur- 
bary, and  common  of  pasture  in  the  same  waste,  the  common  of 
turbary  will  not  hinder  the  lord  from  inclosing  against  the  com- 
mon of  pasture,  for  they  are  two  distinct  rights.  But  if  indeed 
by  such  inclosure  this  common  (of  piscary,)  or  their  common  of 
estovers,  were  affected,  or  they  were  interrupted  in  the  enjoy- 
ment of  either  of  these  rights,  they  might  certainly  bring  their 
action,  and  the  lord,  to  be  sure,  could  not  justify  such  inclosure 
in  prejudice  of  these  rights.  And  so  may  the  plaintiff  in  the 
present  case,  if  he  be  interrupted  in  his  right  of  turbary :  but  by 
his  present  action  he  does  not  complain  of  any  such  interruption, 
nor  does  he  insist  upon  any  such  matter  in  his  replication," 
which  was,  a  prescription  in  right  of  a  certain  messuage  and  40 
acres  of  land,  for  common  of  pasture  on  Blewcaster  common,  for 
all  commonable  cattle  levant  and  couchant  upon  the  same  tene- 
ments, and  also  (in  the  same  replication,)  common  of  turbary  in 
the  said  waste,  for  his  necessary  fuel  to  be  burnt  and  consumed 
♦in  the  said  messuage,  as  appurtenant  thereto,  and  that  the  [  *4t2  ] 
plaintiff  put  his  cattle,  levant  and  couchant,  on  his  tenements, 
into  that  part  of  the  waste  so  inclosed,  to  eat  the  grass  there 
growing,  and  to  use  his  common  of  pasture,  and  that  the  defen- 
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Grast       dants  of  their  own  wrong  chased  them  out.    Here  the  replica- 
GrcTxEB.     tion  did  not  maintain  the  action,  because  it  did  not  prove  any 
injury  to  have  been  done  in  driving  out  the  plaintiff's  common- 
able cattle,  and  the  Court  gave  judgment  on  the  demurrer  for 
the  defendant.     The  case  of  Sliakespear  v.  Peppin,  6  T.  B.  741,  t 
was  decided  upon  the  authority  of  Fawcett  v.  Strickland.    That 
was  replevin,  and  avowry  that  the  place  where,  was  inclosed  and 
separated  from  Walton  Common,  and  was  the  defendant's  free- 
hold.    The  plaintiff  pleaded  his  common  of  pasture  in  right  of  a 
customary  tenement.     The  replication  stated  an  approver,  leav- 
ing sufficient  common  of  pasture.     The  plaintiff  rejoined  a  cus- 
tom to  dig  sand  in  the  common,  as  common  of  pasture  there  ; 
and  the  defendant  surrejoined,  that  there  was  sufficient  sand 
left :  the  plaintiff  generally  demurred.    The  judgment  was  for 
the  defendant,  as  it  seems,  because  the  rejoinder  was  held  a  de- 
parture from  the  plea  :  for  this  is  a  plain  proof  that  the  Court 
did  not  consider  that  the  lord  could  approve  against  common  of 
turbary,  that  if  they  had,  they  must  have  said,  whether  the 
plaintiff  claims  common  of  turbary  or  common  of  pasture,  since 
it  is  admitted  by  the  pleadings  that  sufficient  of  both  is  left,  he 
cannot  have  his  action.     But  Willes,  Ch.  J.  anxiously  distin- 
guishes between  the  two,  that  he  may  prevent  the  inference  that 
the  lord  could  approve  against  right  of  turbary.    In  2  Inst.  474, 
Lord  Coke  says,  indeed,  that  "by  the  common  law  the  lord 
might  always  approve  against  any  that  had  common  appendant," 
and  in  the  case  of  Proctor  v.  MaUorie,  1  Bo.  Bep.  365,  the 
Statute  of  Merton  is  said  to  be  only  in  affirmance  of  the  common 
law :  but  it  is  not  to  be  discovered  by  the  report  of  that  case,  how 
[  *413  ]      the  *point  arose,  and  it  seems  to  be  an  extrajudicial  discussion. 
The  proof  there  given,  namely,  that  the  writ  of  admeasurement, 
quod  habet  plura  animalia  quam  debeat  in  respect  of  his  frank 
tenement,  lay  at  common  law,  is  not  conclusive ;  for  it  does  not 
follow  that  the  writ  must  necessarily  be  sued  out  only  for  the 
purpose  of  the  lord's  approver:  it  might  lie  for  lord  or  tenant,  for 
the  benefit  of  that  tenant,  or  of  all,  against  any  other  tenant  who 
disproportionately  overstocked.    No  case  is  now  extant  in  which 
it  has  been  held  that  the  lord  might  approve  at  common  law ; 

t  3  E.  B.  330. 
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the  two  statutes  afford  a  presumption  that  he  could  not ;  and  if  grant 
not,  it  is  quite  clear  he  cannot  now  do  it.  But  if  those  statutes  gunner. 
were  only  in  affirmance  of  the  common  law,  still  they  give  no 
approver  against  common  of  turbary.  An  argument  against  the 
reasonableness  of  the  approver  contended  for,  is  to '  be  found  in 
the  nature  of  these  respective  common  rights.  Common  of  pas- 
ture is  of  a  thing  annually  renewing.  The  number  of  acres  which 
will  afford  in  one  year  sufficient  pasture  for  the  tenants'  cattle, 
levant  and  couchant  on  a  particular  tenement,  will,  communibu* 
annis,  afford  sufficient  for  the  same  quantity  of  cattle  in  all  sub- 
sequent times,  so  that  if  a  sufficiency  of  pasture  be  left  at  the  time 
of  the  approver,  (the  fertility  of  the  tenements  remaining  the  same,) 
it  will  always  be  a  sufficiency.  But  turbary  is  an  annihilation  of 
the  subject-matter.  If  peat  renews,  which  certainly  does  not  take 
place  in  all  instances,  and  it  is  doubtful  whether  it  does  in  any, 
it  renews  too  slowly  to  repair  the  necessary  consumption. 

Lens,  Serjt.  contra : 

The  arguments  that  have  been  adduced  tend  only  to  shew  that 
the  lord's  right  to  approve  has  not  yet  been  determined.  But 
from  the  nature  of  the  thing  and  the  analogy  of  the  law,  it 
appears  that  there  is  equally  the  same  right  to  approve  in  the  one 
case  and  in  the  other.  Willes,  Ch.  J.  intimates  that  the  right 
subsists,  *if  properly  exercised ;  for  he  says,  "  the  lord,  to  be  [  *444  ] 
sure,  in  such  case  could  not  inclose  in  prejudice  of  those  rights ; 
and  so  may  the  plaintiff  in  the  present  case,  (Fawcett  v. 
Strickland,)  bring  his  action,  if  he  be  interrupted  in  the  enjoy- 
ment of  his  common  of  turbary  :  "  that  is,  if  either  his  pasture  or 
his  turbary  be  injured  by  the  approver,  he  may  in  either  case 
equally  bring  his  action.  It  is  very  strongly  to  be  inferred  from 
that  case  that  the  right  of  turbary  does  not  render  the  inclosure 
unlawful.  No  authority  stated  proves  that  there  was  no  approver 
at  common  law.  It  is  true  that  approver  cannot  be  exercised  by 
virtue  of  the  Statute  of  Merton,  in  any  case  but  in  that  of 
pasture;  but  though  that  statute  first  provided,  that  if  a 
sufficiency  were  not  left,  the  approvement  should  be  apportioned 
by  the  discretion  and  oath  of  the  assize,  7  Ed.  III.  67,  before 
which,  the  whole  must  have  been  laid  open,  if  enough  pasture 
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[*445  ] 


had  not  been  left,  it  does  not  at  all  follow  that  there  was  no 
approver  in  any  other  cases,  or  before  that  statute.  Lord  Coke, 
2  Inst.  87,  refers  to  the  case  in  Tr.  6  Hen.  III.  as  a  decision  that 
there  was  approver  at  common  law ;  andt  in  Proctor  v.  Mattorie, 
he  says,  "  for  so  are  divers  cases  *in  the  reign  of  Hen.  III.  which 
was  before  the  statutes,  and  this  appears  by  the  writ  quod 
permittat  habere  tantam  pasturam :  and  Lord  Bacon,  Chancellor, 
particularly  agreed  with  him  in  all  that  he  said."  The  expression 
in  2  Inst.  87,  is  not  adverse  to  this  position ;  for  Lord  Coke  is 
there  speaking  only  of  the  Statute  of  Merton,  F.  N.  B.  4to  ed. 
287,  Quod  permittat,  H.  "  And  the  rule  in  the  register  is,  that 
the  writ  of  quod  permittat  lieth  of  common  of  pasture,  turbary, 
piscary,  and  reasonable  estovers."  In  2  Wils.  59,  Cope  v. 
Marshall,  it  is  said  arguendo  that  approver  was  by  common  law. 
The  cases  of  Fawcett  v.  Strickland,  and  Shakespear  v.  Peppin, 
although  they  only  incidentally  touched  the  point,  generated  an 
opinion  in  the  profession  that  the  right  of  approver  was  by  the 
common  law,  and  it  is  so  laid  down  by  Buller,  J.  in  2  T.  B.  892, 


t  So  Sir  Anthony  Fitzherbert, 
Oh.  J.  in  his  reading  on  the  statute 
Extentamanerii,  entitled  Suruey  en  ge. 
edit.  1767,  p.  8,  "  Quot  campi  sunt  in 
dominico;  it  must  nedes  be  taken  of 
feldes,  that  be  in  tyllage  or  plowing, 
but  it  wolde  be  understande,  whether 
the  demeyne  landes  lye  in  the  com- 
myn  feldes  among  other  mens 
landes,  or  in  the  feldes  by  themself. 
.  .  .  Wherefore  the  acres  are  to  be 
praysed  accordyng;  and  if  they  be 
great  nattes  or  furlonges  in  the 
common  fieldes,  it  is  at  the  lordes 
pleasure  to  enclose  them,  and  keep 
them  in  tillage  or  pasture,  so  that  no 
nother  man  have  commyn  therein." 

And  again,  p.  16.  "As  for  all 
errable  landes,  medowes,  leise,  and 
pastures,  the  lordes  may  improue 
themself  by  course  of  the  common 
law ;  for  the  statute  speketh  nothing 
but  of  waste  groundes." 

And  again , p.  19.  "So  it  was  of  olde- 
ty  me  that  all  the  landes,  medowes,  and 
pastures,  lay  open  and  unclosed.  And 


than  was  theyr  tenementes  moche 
better  cheape  than  they  be  nowe,  for 
the  most  part  of  the  lordes  haue 
enclosed  theyr  demeyn  landes,  and 
meadowes,  and  kepe  them  in  seueral- 
tie,  so  that  theyr  tenauntes  haue  no 
commyn  with  them  therein. "  (Which 
implies  that  they  intercommoned 
over  all  the  demesnes,  so  long  as 
they  lay  open.)  And  afterwards, 
"  Moores,  hethes,  and  wastes,  go  in 
lyke  manner  as  the  herbage  of  the 
townes,  for  the  lord's  tenantes  have 
commen  in  all  auche  out  groundes 
with  their  cattel,  &c."  From  these 
passages  it  seems  that  before  the 
inclosure  of  such  demesne  lands,  the 
tenants  must  have  had  common  ap- 
pendant over  such  demesne  lands,  as 
well  as  oyer  the  rest  of  the  open 
lands,  meadows,  and  pastures  of  the 
township  in  which  they  lay  inter- 
spersed, but  that  nevertheless  the 
lord  might  at  all  times  by  common 
law  approve  his  demesnes  against 
this  species  of  common. 
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n.  Duberley  v.  Page.  It  is  plain,  since  the  tenant's  right  is  a  Chant 
qualified  right,  and  consists  in  a  mere  permission  to  take  his  oukksb. 
profit,  that  all  other  uses  of  the  land  which  do  not  interfere 
therewith,  are  still  preserved  to  the  lord.  As  to  the  distinction 
between  the  nature  of  turbary  and  pasture,  that  species  of  turf 
which  consists  of  the  roots  of  heath  and  grass,  and  the  other 
vegetables  which  grow  on  the  surface,  is  well  known  to  renew 
within  a  very  few  years,  and  the  peat  *also  renews,  though  [  *44«  ] 
slowly.  But  it  is  unnecessary  to  consider  that,  for  the  question 
upon  an  approvement  always  is,  whether  there  were  a  sufficiency 
left  at  the  time  of  the  approvement  made ;  for  the  tenant  must 
declare  upon  the  actual  injury  done  to  himself.  8  Ed.  III.  39. 
Without  considering  whether  the  supply  will  be  perpetual,  if  to  a 
common  intent,  and  common  apprehension,  sufficient  is  left  at 
the  time  of  the  approvement,  that  is  enough.  If  the  sufficiency 
were  disputed,  the  defendants  should  have  taken  issue  on  it,  but 
they  have  admitted  upon  the  pleadings,  the  sufficiency  to  satisfy 
their  rights  such  as  they  are  in  relation  to  this  tenement. 

(Chambee,  J.  observed,  that  the  value  of  turbary  chiefly 
depended  upon  its  contiguity  to  the  messuage,  not  on  the 
sufficiency  of  quantity,  and  that  circumstance  rendered  it 
extremely  improbable  that  the  common  law  should  make  the 
right  of  approver  against  turbary  to  depend  on  the  sufficiency.) 

If  the  contiguity  is  destroyed,  that  is  evidence  to  support  the 
issue  of  insufficiency.  But  the  value  of  pasture,  also,  in  great 
measure  depends  upon  the  contiguity.  If  the  pasture  left  is  so 
distant  from  the  tenant's  lands  that  he  is  damnified,  that  would 
be  evidence  to  shew,  that,  as  to  him,  there  was  not  a  sufficiency 
left. 

Shepherd,  Serjt.  in  reply  : 

There  can  be  no  approver  against  turbary,  because  there  is  no 
measure  by  which  to  try  the  sufficiency  of  what  is  left.  If  the 
tenant  were  not  left  destitute  of  fuel  for  the  present  winter,  a 
jury  must  find  a  present  sufficiency :  but  if  the  inclosure  left 
none  for  the  next  winter,  it  would  nevertheless  be  an  absolute 
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Gbant  destruction  of  the  right,  not  indeed  as  it  was  to  be  exercised  at 
Gunner,  the  moment,  but  of  the  right  as  it  was  to  be  exercised  for  ever 
after.  So,  in  common  of  piscary,  a  partial  inclosure  would 
destroy  the  right,  for  the  commoner  could  not  draw  his  net.  As 
to  the  quod  permittat,  the  existence  of  a  remedy  for  the  tenant,  if 
he  is  injured,  does  not  at  all  indicate  the  extent  of  his  rights. 

[  *447  ]  *It  is  not  to  be  inferred  from  the  language  of  Willes,  Gh.  J.  that 
he  thought  there  was  a  right  to  approve  against  turbary.  On  the 
contrary,  he  says,  that  "  probably  their  common  of  estovers  may 
be  the  better  for  such  inclosure,"  which  clearly  contemplates  the 
tenant's  entry  to  take  the  wood,  notwithstanding  the  inclosure. 
His  meaning  is,  that  the  act  of  the  lord  is  not  to  be  complained 
of,  unless  it  be  in  derogation  of  the  tenant's  profit ;  but  here,  the 
lord  asserts  his  right  to  derogate,  so  as  he  leaves  sufficient :  and 
of  the  sufficiency  no  measure  can  be  assigned. 

Lawrence,  J. : 

At  common  law  the  lord  might  perhaps  inclose  against  common 
appendant,  which  was  not  an  express  grant,  but  was  exercised 
where  the  lord  granted  arable  land  to  be  held  of  himself :  but  it 
does  not  follow  that  he  could  approve  against  his  own  grant. 
Now  must  not  common  of  turbary  necessarily  be  by  grant  ? 

(Mansfield,  Gh.  J.  ace.) 

Then  Lord  Coke's  expressions  are  reconciled.  If  there  be 
common  of  turbary  by  grant,  to  issue  out  of  all  and  every  part  of 
the  waste,  the  lord  cannot,  to  be  sure,  in  derogation  of  his  own 
grant,  approve  against  the  right  of  turbary. 

Cur.  adv.  vult. 

Lens  on  this  day  prayed  that  the  case  might  be  again  argued 
by  Williams,  Serjt.  for  the  plaintiff. 

Mansfield,  Ch.  J. : 

We  should  be  happy  to  hear  it  argued  again  if  there  were  any 
hope  of  new  light  being  introduced  upon  the  subject:  but  no 
case  since  the  Statute  of  Merton  is  to  be  found,  in  which  it  has 
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been  held  that  the  lord  may  approve  against  the  right  of  common  Gbaxt 
of  turbary.  If  the  law  be  not  against  the  approver,  all  the  Gunneb. 
reasoning  in  the  case  of  Fawcett  v.  Strickland  is  *absurd.  Chief  [  *UB  ] 
Baron  Comyn,  and  all  the  books,  recognize  Lord  Coke's  doctrine 
without  a  doubt.  Shakespear  v.  Peppin  recognizes  the  authority 
of  Fawcett  v.  Strickland,  and  that  case,  throughout  the  whole 
argument,  takes  it  for  granted  that  the  law  is  so.  The  universally 
received  opinion  of  the  profession,  ever  since  I  have  been  in  the 
law,  has  been,  that  there  can  be  no  approver  against  common  of 
turbary.  The  argument  for  the  defendant  is  a  very  strong  one, 
that  pasture  is  a  thing  annually  renewing,  and  that  turbary  is 
not.  The  turf  which  is  used  in  the  neighbourhood  from  which 
this  case  comes,  is  the  surface  of  the  common,  pared  off  with  the 
heath.  As  to  peat,  the  substance  of  morasses,  which  is  in  some 
places  called  turf,  there  may  be  a  vast  quantity  in  a  moor,  at  a 
distance  from  home,  and  a  smaller  quantity  near  home ;  and  it 
might  be  very  convenient  for  the  lord  to  inclose  that  part  of  the 
land  which  lies  nearer  home ;  but  it  would  be  monstrous,  if  the 
lord  could  compel  his  tenants  to  go  to  a  great  distance,  perhaps 
to  the  other  side  of  the  mountain,  to  fetch  home  their  fuel.  But 
it  is  said  the  right  to  approve  against  common  of  turbary  may 
subsist  with  the  limitation  of  leaving  both  fuel  enough  and 
conveniently  situated.  No  one  ever  heard  of  a  plea  that  the 
lord  had  left  pasture,  not  only  sufficient,  but  equally  convenient, 
nor  is  it  necessary  so  to  plead  it.  What  Lord  Coke  says  of 
approving  at  common  law  against  common  appendant,  is  only 
applicable  to  common  of  pasture. 

Heath,  J. : 

On  this  side  of  Westminster  Hall  the  law  has  always  been  so 
considered ;  and  during  the  time  I  was  at  the  bar,  I  have  given 
opinions  to  that  effect. 

Williams,  disclaiming  the  hope  of  adducing  any  authorities       [  449  3 
to  the  contrary  effect, 

Judgment  was  given  for  the  defendant.} 

t  Ace.  Fitzherbert.  Surueyenge,  dictorum  forinsicorum  dare  possit, 
17.  "  Item,  inquirend.  est  utrum  et  quantum  valet  talis  donatio  vel 
dominus  de  reeiduo  boscorum  pre-      venditio  per  annum.    It  is  also  to 
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[450] 


UKQTJHAKT  v.  BAKNAKD. 

(1  Taunt.  450—457.) 

If  a  ship  has  liberty  to  touch  at  a  port,  it  is  no  deviation  to  take  in 
merchandize  during  her  allowed  stay  there,  if  she  does  not  by  mean* 
thereof  exceed  the  period  allowed  for  her  remaining  there. 

If  liberty  be  given  to  touch  at  a  port,  the  contract  not  defining  for 
what  purpose,  but  a  communication  having  been  made  to  the  under- 
writer, that  the  ship  was  to  touch  for  a  purpose  of  trade,  it  shall  be 
intended  as  a  liberty  to  touch  for  that  purpose. 

This  was  an  action  upon  an  insurance,  made  on  goods  from 
Madeira  to  Santos,  with  liberty  to  touch  at  the  Cape  de  Verd 
islands.  The  cause  was  tried  before  Mansfield,  Ch.  J.  at  the 
Guildhall  sittings  after  last  Trinity  Term,  upon  admissions,  which 
stated  that  the  plaintiff  had  effected  a  former  policy  to  the 
amount  of  1,400/.  upon  the  ship  De  Sangano,  and  8001.  on  her 
cargo,  at  and  from  Lisbon  to  Madeira  and  Santos  in  South 
America,  with  liberty  to  change  the  property  at  Madeira ;  that 
Camacho,  Belford  &  Co.,  the  owners,  by  a  letter  written  from 
Lisbon  and  addressed  to  the  plaintiff,  had  requested  him  to 
"alter  the  insurance  effected  on  the  De  Sangano,  instead  of 


be  enquered,  Whether  the  lorde  may 
gyve  or  selle  the  residue  of  his 
forren  woodes  aforesayed,  and  what 
suche  gyfte  or  sale  is  worth  by  the 
yere.  This  letter  is  playne  enough, 
and  as  me  semeth  no  doubte  but  the 
lord  may  giue  or  selle  the  residue  of 
the  sayde  woddes  or  wastes.  Ex- 
cept that  a  manne  haue  common  of 
estovers.  But  what  that  gyft  or 
sale  is  worth  is  to  be  understand  and 
knowen,  and  as  me  semeth  the 
donee  or  the  byour  shall  be  in  lyke 
cause  as  the  lord  should  haue  ben,  if 
he  had  not  gyven  it  nor  sold  it. 
Than  the  lord  hath  improued  himself 
of  as  moche  woddes  and  wastes  as 
he  can  lawfully,  and  when  he  hath 
gyuen  or  sold  the  resydue  of  that, 
he  cannot  improue  himself  of  it.  In 
like  maner  the  donee  nor  the  byouro 
can  nat  improue  them  selfe  of  any 
part  thereof.    For  they  can  nat  be 


in  no  better  case  than  he  of  whom 
they  had  it." 

And  in  p.  15,  speaking  of  approver 
under  the  Statute  of  Merton,  he 
says,  "  Common  in  gross  is,  where 
the  lord  hath  granted  by  his  dede 
common  of  pasture  to  a  straunger. 
Nowe  the  lord  may  nat  improue 
hymself  of  any  parcell,  for  it  is  con- 
trary to  his  graunt,  though  there  be 
sufficient  of  common."  And  in  p.  2 1 , 
"Moores,  hethes,  and  wastes,  go  in 
lyke  manner  as  the  herbage  of  the 
townes,  for  the  lordes  tenauntes  haue 
common  in  all  such  out  grounded 
with  their  cattel,  but  they  shall  haue 
no  wodde,  thornes,  turues,  gone, 
feme,  and  such  other,  but  by  cus- 
tom, or  els  special  words  in  his 
char  tour."  So  that  this  author  must 
have  considered  turbary  to  come 
within  the  reason  of  common  in 
gross. 
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Madeira  to  Santos,  Madeira,  the  Cape  de  Yerd  islands,  where  she  Ubquhabt 
would  take  salt,  and  Santos,  to  the  same  amount  on  the  brig,  babnabd. 
and  to  the  amount  of  1,500Z.  on  goods."  In  consequence  of  this 
letter  the  plaintiff  procured  to  be  indorsed  on  the  policy  a 
memorandum,  by  which,  "  in  consideration  of  one  guinea  per 
cent.,  the  underwriters  who  signed  it,  agreed  to  permit  the 
vessel  to  touch  at  one  port  in  the  Cape  de  Yerd  Islands,  to  take 
in  salt."*  The  plaintiff  also,  soon  after,  effected  the  further 
policy,  upon  which  this  action  was  brought,  for  1,2001.  on  goods 
by  the  De  Sangano  at  and  from  Madeira  to  Santos,  with  liberty 
to  touch  at  the  Cape  de  Yerd  islands.  The  policy  also 
contained  liberty  to  touch  and  stay  at  any  ports  or  places  what- 
soever without  being  deemed  a  deviation.  The  loss,  the  plain- 
tiff's interest,  and  the  defendant's  subscription  of  the  policy, 
were  admitted.  The  ship  sailed  from  Lisbon,  and  took  in  an 
additional  cargo  at  Madeira,  from  whence  she  sailed,  bound  for 
Santos.  In  the  course  of  the  voyage  *she  touched  at  Bona  Vista,  [  *45i  ] 
one  of  the  Cape  de  Yerd  islands,  where  she  remained  several  days, 
and  loaded  a  considerable  quantity  of  salt  there  as  merchandize. 
The  defendant  contended  that  this  was  equivalent  to  a  general 
trading,  and  was  therefore  a  deviation,  which  increased  the  risk 
and  avoided  the  policy;  for  that  though  the  memorandum 
indorsed  on  the  former  policy  gave  liberty  to  touch  and  take  in 
salt,  the  policy  now  sued  on  gave  only  liberty  to  touch,  not  to 
touch  and  trade.  A  witness  proved,  and  the  jury  especially 
found,  that  the  letter  above  mentioned  was  communicated  to 
the  agent,  who  signed  the  policy  for  the  defendant.  It  was 
contended  that  this  letter  was  not  admissible  evidence,  but  Mans- 
field, Ch.  J.  received  it,  and  a  verdict  was  found  for  the  plaintiff, 
with  liberty  to  move  to  set  it  aside,  and  to  enter  a  nonsuit. 

Accordingly,  Best,  Serjt.  having  in  Michaelmas  Term  last 
obtained  a  rule  nisi,  [the  rule  was  argued,  and  the  Court  took 
time  to  consider :] 

Mansfield,  Ch.  J.  now  delivered  the  opinion  of  the  Court :  [  453  ] 

After  recapitulating  the  facts  of  the  case,  he  observed:  The 
question  which  has  been  made,  both  at  the  trial  and  upon  the 
argument,  is  simply  this,  Whether  the  ship  having  liberty  to 
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Ubqurabt  touch  at  the  Gape  de  Verd  islands,  without  any  reason  assigned 
Barnard,  for  it  in  the  policy,  the  staying  there  a  little  time,  and  taking 
in  this  salt,  without  any  proof  that  the  loss  was  at  all  occasioned 
thereby,  is  to  be  considered  as  a  trading  which  vacates  the 
policy,  because,  as  it  is  said,  the  memorandum  gave  only  liberty 
to  touch,  not  to  touch  and  trade  ?  It  is  doubtful,  nor  can  I  find 
it  any  where  defined,  what  is  the  precise  meaning  of  "  liberty  to 
touch,"  as  contradistinguished  from  the  meaning  of  "  liberty  to 
touch  and  stay."  No  case  decides  this  difficulty,  though  there 
must  be  some  difference  between  the  two  phrases :  but  the  time 
of  staying  in  both  instances  is  perfectly  undefined  ;  and  no  case 
decides  how  long,  or  for  what  purposes,  a  ship  may  stay  under 
the  licence  of  these  clauses.  I  have  been  always  extremely 
averse  to  receive  parol  evidence  to  vary  or  explain  a  written 
contract ;  but  under  the  circumstances  of  this  case  the  Court  is 
of  opinion  that  the  letter  was  admissible  evidence ;  and  that  it 
explains  the  word  "  touch  ";  and  since  it  was  communicated  to 
the  underwriters,  they  must  have  known  for  what  purpose  this 
word  was  introduced  into  the  policy.  They  must  have  known 
that  the  ship  was  to  trade  there,  and  that  the  policy  Gen- 
ii *  456  ]  templated  this  act.  It  was  assumed  in  the  *  course  of  the 
argument,  that  the  taking  in  salt  was  equivalent  to  a  general 
trading :  but  that  is  not  so ;  for  the  purposes  of  a  general  trad- 
ing, it  might  have  been  necessary  to  unload  all  the  cargo,  and 
consume  much  time:  it  does  not  necessarily  follow  that  much 
time  was  consumed  in  taking  in  salt.  It  is  not  therefore  to  be 
concluded  that  the  "  liberty  to  touch,"  authorizes  a  general 
trading.  Among  the  cases  on  this  subject,  which  are  all 
collected  in  Park,  6th  ed.  888,  is  that  of  Stitt  v.  WardellJ  which 
has  been  cited  in  the  argument.  Lord  Kenyon  does  not  there  at 
all  define  what  is  the  meaning  of  the  "liberty  to  touch  and  stay," 
but  expresses  his  opinion  that  if  that  breaking  bulk  had 
happened  at  Cork,  where  the  ship  was  entitled  to  touch,  instead 
of  in  Dublin  harbour,  the  policy  would  equally  have  been 
avoided.  But  as  this  was  a  sudden  answer  to  a  sudden  question 
put  by  the  plaintiff's  counsel,  what  would  have  happened  if  the 
ship  had  gone  into  Cork,  it  is  not  a  comment  entitled  to  have 

t  2  Esp.  609. 
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much  weight,  as  an  explanation  of  the  term  "  liberty  to  touch    Ubquhabt 
and  stay."    I  wish  his  Lordship  had  more  fully  considered  it.     Barnard. 
In  the  case  of  Gregory  v.  Christie,  B.  R.  Trin.  24  Geo.  III.  Park, 
67,  Lord  Mansfield,  Ch.  J.  says,  "  the  policy  in  question  differs 
from  others;  because  it  contains  a  permission  to  trade,  as  well  as 
to  touch  and  stay,  at  any  ports  or  places,  which  is  not  usual  in 
policies  of  this  nature ;  for  in  general  they  only  permit  them  to 
touch  and  stay,  which  words  can  only  be  intended  to  give  a 
permission  so  to  do  if  necessity  obliges  them."    This  cannot  be 
the  true  construction.     The  clause  is  not   required  for  that 
purpose;   for  every  ship,  without  any  memorandum  for  that 
purpose,  has  liberty  to  do  what  is  necessary,  in  order  for  the 
preservation  of  the  vessel  and  the  lives  of  those  on  board  her ;  as 
to  take  in  provisions  to  save  the  crew  from  starving,  or  to  prevent 
her  from  sinking  by  going  into  port  to  be  repaired.     Such  acts, 
though  done  without  the  sanction  of  these  *words,  are  no      [**671 
deviation.     I  know  not  who  was  the  author  of  that  note,  and 
perhaps  it  may  have  been  incorrectly  taken.    The  meaning  of 
these  words  then  has  never  been  defined.    It  was  truly  said,  that 
if  a  general  custom  had  been  proved,  for  ships  from  Madeira  to 
Santos  to  call  at  the  Gape  de  Yerd  islands,  to  take  in  salt,  it 
would  have  been  a  sufficient  answer  to  the  objection  which 
imputes  a  deviation.    And  upon  what  principle?    Because,  if 
the  underwriters  know  by  the  general  custom  of  the  trade,  that 
the  touching  at  those  islands  is  for  the  purpose  of  taking  in  salt, 
the  assured  are  entitled  to  do  it.    If  then  the  underwriter  knows 
the  same  thing  by  means  of  an  express  communication  of  the 
purpose  of  touching,  which  is  in  this  instance  proved  to  have 
been  made,  it  is  the  same  thing  as  if  he  had  notice  by  the 
general  usage  of  the  trade.    He  knows  then  by  this  letter  that 
the  ship  was  to  go  to  the  Cape  de  Yerd  for  salt.     The  letter  is 
not  made  use  of  to  vary,  or  contradict  the  policy ;  it  only  shews 
that  the  underwriters  knew  the  purpose  of  going  there;  it 
therefore  shews  that  there  was  no  deviation  from  the  course  of 
the  voyage  intended  and  insured;  and  this  construction  is  not  at 
all  inconsistent  with  any  decided  case.     I  do  not  go  into  the 
merits.     No  doubt  the  difficulty  arose  from  a  want  of  precision 
in  the  broker.    He  thought  the  first  policy  was  sufficiently 
r.b. — vol.  x.  p  p 
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Urquhart    cleared  up  by  the  indorsed  memorandum,  and  that  after  the 

Barnard,    communication  to  the  underwriters,  the  other  policy  would  have 

the  same  effect. 

Rvle  discharged. 


1809.  ELMOEE  v.   STONE.t 

Feb.  9.  (1  Taunt.  458—461.) 

If  a  man  bargains  for  the  purchase  of  goods,  and  desires  the  vendor 
*■   °    ■»  to  keep  them  in  his  possession  for  an  especial  purpose  for  the  vendee, 

and  the  vendor  accepts  the  order,  this  is  a  sufficient  delivery  of  the 
goods  within  the  Statute  of  Frauds. 

It  is  no  objection  to  a  constructive  delivery  of  goods,  that  it  is  made 
by  words,  parcel  of  the  parol  contract  of  sale. 

This  was  an  action  brought  to  recover  the  price  of  two  horsesr 
which  it  was  contended  had  been  sold  to  the  defendant.  The 
declaration  contained  one  count,  upon  a  bargain  and  sale,  and 
another  upon  a  sale  and  delivery.  Upon  the  trial  of  this  cause 
at  the  Middlesex  sittings  in  Trinity  Term  last,  before  Mansfield, 
Gh.  J.,  it  appeared  that  the  plaintiff,  who  kept  a  livery  stable, 
and  dealt  in  horses,  having  demanded  180  guineas  for  these,  the 
defendant  after  offering  a  less  price,  which  was  rejected,  at 
length  sent  word  that  "  the  horses  were  his,  but  that  as  he  had 
neither  servant  nor  stable,  the  plaintiff  must  keep  them  at  livery 
for  him."  The  plaintiff,  upon  this,  removed  them  out  of  his  sale 
stable  into  another  stable.  Lens,  Serjt.  for  the  defendant 
contended,  that  as  this  was  a  bargain  and  sale  of  goods  of  greater 
value  than  10Z.  a  note  in  writing  was  necessary  to  be  proved, 
because  there  was  no  sufficient  delivery.  Such  a  constructive 
delivery  as  this,  would  not  avail,  he  said,  to  take  the  case  out  of 
the  statute.  Mansfield,  Gh.  J.  was  of  opinion  that  there  was  a 
sufficient  delivery,  but  reserved  the  point ;  and  the  jury  found  a 
verdict  for  the  plaintiff. 

On  the  following  day  Lens  obtained  a  rule  nisi  to  set  aside  the 

t  This  case  has  been  questioned  case  is  still  to  be  regarded  as  an 

in  some  subsequent  cases  (Howe  v.  authority.     See   Marvin   v.   Wallis 

Palmer    (1820)   3   B.   &  Aid.   321 ;  (1856)  6  E.  &  B.  726,  25  L.  J.  Q.  B. 

Proctor  v.  Jones  (1826)  2  Car.  &  P.  369  ;  Casth  v.  8worder(  1861)  6  H.  & 

532).  But,  having  regard  to  the  cur-  N.  828,  30  L.  J.  Ex.  310.— -R.  C. 
rent  of  more  recent  judgments,  the 
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verdict  and  enter  a  nonsuit,  upon  the  objection  above-mentioned.      Klkobb 

mm 

And  on  a  subsequent  day  in  the  same  term  Stonx. 

Best,  Serjt.  shewed  cause : 

He  contended,  1st,  that  the  transfer  of  the  horses  from  the  stable 
where  the  plaintiff's  horses  were  exposed  to  sale,  and  where  these 
at  first  stood,  to  a  livery  stable,  where  they  stood  at  the  expense 
and  risk  of  the  defendant,  was  equivalent  to  an  actual  ^delivery.  [  **59  ] 
He  might  after  that  time  have  maintained  trover  for  them,  and 
if  he  had  died,  they  would  have  belonged  to  his  executors.  The 
delivery  was  complete,  so  far  as  any  delivery  was  capable  of 
taking  place,  consistently  with  the  disposition  the  defendant 
chose  to  make  of  them.  2.  If  this  was  not  an  actual  delivery,  it 
is  one  of  those  cases  to  which  the  Statute  of  Frauds  does  not 
apply,  because  an  actual  delivery  is  impossible :  no  delivery  was 
intended,  or  could  be  made  here,  without  defeating  the 
defendant's  purpose  of  keeping  the  horses  at  livery  with  the 
plaintiff,  and  therefore  none  was  necessary. 

Lens,  contra. 

The  statute,  in  requiring  a  delivery,  intended  that  there 
should  be  some  distinct  substantive  act,  independent  of  the 
bargain,  and  capable  of  proof,  to  corroborate  the  parol  account 
of  the  bargain.  But  there  is  nothing  here  distinct  from  the 
parol  contract,  to  confirm  it,  and  the  only  evidence  of  the 
delivery  is  found  in  the  terms  of  the  contract  itself.  In  the  cases 
of  a  sale  of  heavy  goods  in  a  warehouse,  or  of  hay,  or  the  like,  it 
has  indeed  been  held  that  corporal  delivery  is  not  necessary,  but 
that  the  delivery  of  the  key,  or  other  symbolical  or  constructive 
delivery,  is  sufficient.  Chaplin  v.  Rogers,  1  East,  194.  +  But 
nothing  here  has  been  done  towards  a  delivery,  except  the 
request  that  the  horses  might  stand  at  livery,  therefore  the  whole 
still  rests  in  parol.  It  might  with  equal  propriety  be  contended, 
that  in  the  common  occurrence,  where  goods  are  ordered  in  a 
shop,  and  left  till  called  for,  that  is  a  delivery. 

(Heath,  J.  observed,  that  if  the  goods  were  weighed  out,  or 
measured,  that  would  be  a  sufficient  delivery.) 

f  6  R  E.  249. 

pp  2 
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blmobb     The  second  argument  resolved  itself  into  the  first.    If  goods  are 
Stone.       not  capable,  of  an  actual  delivery,  a  constructive  delivery  is 
sufficient.  But  in  the  present  case  there  is  neither  an  actual  nor 
[  *460  ]      a  constructive  delivery.    It  is  material  that  the  defendant  *never 
rode  the  horses,  nor  exercised  over  them  any  one  act  of  owner- 
ship; nor  has  any  act  whatever  been  done  to  confirm  the  bargain. 

since  it  was  made. 

Cur.  adv.  vult. 

Mansfield,  Ch.  J.  now  delivered  judgment : 

The  objection  made  to  this  verdict  was  the  want  of  a 
memorandum  in  writing  of  the  sale,  and  of  a  delivery.  I 
thought  at  the  trial  that  there  was  no  need  of  a  memorandum  in 
writing,  because  of  the  direction  given,  that  the  horses  should 
stand  at  livery.  They  were  in  fact  put  into  another  stable,  but 
that  is  wholly  immaterial.  It  was  afterwards  argued  that  this 
was  not  a  sufficient  delivery,  but  upon  consideration  we  think 
that  the  horses  were  completely  the  horses  of  the  defendant,  and 
that  when  they  stood  at  the  plaintiff's  stables,  they  were  in  effect 
in  the  defendant's  possession.  There  are  many  cases  of 
constructive  delivery,  where  the  price  of  goods  may  be  recovered 
on  a  count  for  goods  sold  and  delivered,  instead  of  a  count  for 
goods  bargained  and  sold.  A  common  case  is  that  of  goods  at  a 
wharf,  or  in  a  warehouse,  where  the  usual  practice  is,  that  the 
key  of  the  warehouse  is  delivered,  or  a  note  is  given  addressed  to 
the  wharfinger,  who  in  consequence  makes  a  new  entry  of  the 
goods  in  the  name  of  the  vendee,  although  no  transfer  of  the 
local  situation  or  actual  possession  takes  place.  Thus  in  the 
present  case,  after  the  defendant  had  said  that  the  horses  must 
stand  at  livery,  and  the  plaintiff  had  accepted  the  order,  it  made 
no  difference  whether  they  stood  at  livery  at  the  vendor's  stable, 
or  whether  they  had  been  taken  away  and  put  in  some  other 
stable.  The  plaintiff  possessed  them  from  that  time,  not  as 
owner  of  the  horses,  but  as  any  other  livery  stable  keeper  might 
have  them  to  keep.  Under  many  events  it  might  appear  hard, 
.if  the  plaintiff  should  not  continue  to  have  a  lien  upon  the  horses 
[  *46i  ]  which  were  in  his  own  ^possession,  so  long  as  the  price  remained 
unpaid  ;  but  it  was  for  him  to  consider  that,  before  he  made  his 
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agreement.    After  he  had  assented  to  keep  the  horses  at  livery,      Elmobb 

they  would,  on  the  decease  of  the  plaintiff,  have  become  general       stonb. 

assets:  and  so,  if  he  had  become  bankrupt,  they  would  have 

gone  to  his  assignees.    The  defendant  could  not  have  retained 

them,  although  he  had  not  received  the  price.    Consequently  the 

rule  must  be 

Discharged. 


WAED  v.  WELLS.  iso9. 

(1  Taunt.  461—462.)  Feh'  9' 

If  a  witness  has  set  out  to  leave  the  kingdom,  his  absence  is  sufficiently        r  ±§\  i 
accounted  for,  although  in  fact  his  vessel  may  unexpectedly  have  been 
beaten  back  into  an  English  port  by  contrary  winds,  just  at  the  time 
of  the  trial. 

This  was  an  action  brought  upon  a  promissory  note.  Upon 
the  trial  before  Mansfield,  Gh.  J.  at  the  sittings  at  Westminster, 
in  this  Term,  it  appeared  that  the  note  had  been  attested  by  a 
person  named  Collins,  the  son  of  a  man  of  fortune,  who  had  been 
residing  for  a  while  in  the  house  of  the  plaintiff's  attorney,  and 
in  the  course  of  that  residence  had  attested  this  note  in  his 
presence.  The  attorney  swore  that  he  had  enquired  for  him  in 
many  places  within  a  year  past,  and  could  not  hear  of  him. 
Another  witness  stated,  that  four  days  before  the  trial  he 
enquired  for  Collins  at  the  house  of  his  father,  and  was  informed 
by  his  elder  brother,  that  he  believed  him  to  be  in  Spain,  as  he 
had  set  out  for  that  country  about  two  months  before,  and  had 
not  yet  returned.  Vaughan,  Serjt.  for  the  defendant,  contending 
that  the  absence  of  the  attesting  witness  was  not  yet  sufficiently 
accounted  for,  the  father  of  Collins  was  called,  who  stated  that 
he  had  received  a  letter  from  his  son,  dated  six  days  before  the 
trial,  from  Falmouth,  informing  him  that  his  vessel  had  sailed 
for  Spain,  but  had  been  driven  back  by  stress  of  weather ;  he 
expected  however  to  sail  again  immediately :  at  the  time  of  the 
inquiries  *above  mentioned,  the  elder  brother  had  not  been  [  *462  ] 
apprised  of  the  receipt  of  this  letter.  Mansfield,  Ch.  J. 
permitted  the  note  to  be  read,  and  refused  to  reserve  the  point. 
The  plaintiff  obtained  a  verdict. 
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Wabd  Vauglian  now  moved  that  the  verdict  might  be  set  aside  and 

Wells.      a  nonsuit  entered,  or  that  a  new  trial  might  be  had.    Prince  v. 

Blackburn,  2  East,  250,  was  the  first  case  in  which  the  old  role 

was  relaxed,  and  perhaps  that  case  went  too  far,  but  in  the 

present  instance  the  witness  was  within  the  reach  of  process. 

The  Court  mentioned  the  case  of  Crosby  v.  Percy,  1  Taunton 
864,  and  held,  that  if  the  circumstance  of  a  witness  being  abroad 
dispenses  with  the  necessity  of  producing  him,  there  was  no 
pretence  for  the  present  motion.  Unquestionably  the  plaintiff's 
attorney  thought  the  attesting  witness  out  of  the  reach  of 
process,  and  as  to  all  persons  in  England,  he  was  in  Spain. 
When  the  previous  inquiries  were  made,  the  elder  brother  did 
not  know  to  the  contrary,  and  the  father  did  not  at  the  time  of 
the  trial  know  that  his  son  had  not  actually  sailed  again. 

Bide  refused. 
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GRANT  v.  PAXTON.  iso*. 

(1  Taunt.  463—476.)  Feb'  9' 

A  policy  upon  a  homeward  voyage  from  India,  upon  goods  at  and  r  453  1 
from  a  foreign  port  of  loading,  until  the  ship's  arrival  in  London, 
beginning  the  adventure  upon  the  said  goods  from  the  loading  thereof 
at  the  foreign  port  of  loading,  and  so  to  continue  upon  the  goods, 
until  the  same  should  be  discharged ;  was  held  to  attach  only  on  the 
particular  cargo  taken  in  at  the  first  port  of  loading. 

Though  the  insurance  was,  to  all  or  any  ports  and  places  whatsoever 
beyond  the  Cape  of  Good  Hope,  in  port,  and  at  sea,  in  all  places,  at  all 
times,  and  in  all  services,  with  liberty  to  proceed  to,  touch  and  stay  at 
any  ports  or  places  whatsoever  for  any  purpose  whatsoever. 

But  upon  an  insurance  on  an  India  voyage  out  and  home,  the  policy 
being  equally  extensive  as  that  above  stated,  and  containing  the 
additional  words,  "  and  forwards  and  backwards  at  sea,  until  the  ship's 
arrival  at  her  last  station  of  discharge,"  though  it  purported  literally  to  be 
on  the  said  goods,  the  Court  held  it  must  by  necessary  implication  apply 
to  all  goods  put  on  board  in  the  course  of  the  voyage.  \ 

Forwards  and  backwards  means  from  port  to  port  in  the  course  of  the 
voyage,  not  from  Europe  to  Asia  and  from  Asia  to  Europe. 

Upon  an  insurance  on  an  East  India  voyage,  the  underwriters  are 
bound  to  know  the  course  of  the  East  India  Company's  charter-parties 
and  trade,  and  that  the  ship's  destination  is  liable  to  be  changed  after 
the  policy  is  effected. 

And  if  the  company  permit  the  voyage  of  a  chartered  ship  to  be 
altered,  though  it  is  at  the  request  and  partly  for  the  benefit  of  the 
assured,  the  altered  voyage  continues  protected  by  the  policy. 

This  action  was  brought  upon  a  policy  effected  upon  goods, 
by  the  Brunswick,  as  interest  might  appear ;  to  pay  average 
upon  each  species  of  goods,  at  and  from  China  to  all  or  any 
ports  or  places  whatsoever  and  wheresoever  in  the  East  Indies, 
Persia,  or  elsewhere  beyond  the  Gape  of  Good  Hope,  in  port, 
and  at  sea,  in  all  places,  at  all  times,  and  in  all  services,  until 
the  ship's  safe  arrival  at  London ;  with  liberty  to  seek  for,  join, 
and  exchange  convoys ;  beginning  the  adventure  upon  the  said 
goods  and  merchandizes  from  the  loading  thereof  on  board  the 
said  ship  at  China,  including  the  risk  in  craft  from  the  shore 
to  the  ship,  and  to  continue  until  the  said  ship,  with  all  her 
ordnance,  &c.  and  goods  and  merchandizes  whatsoever,  should 
be  arrived  at  London,  including  the  risk  in  craft  from  the  ship 
to  the  shore,  and  upon  the  goods  and  merchandizes,  until  the 
same    should    be    discharged,  and  safely  landed;  and  it  was 
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Grant  stipulated  that  it  should  be  'lawful  for  the  said  ship,  <kc.  in 
Paxton.  that  voyage  to  proceed  and  sail  to,  and  touch,  and  stay  at  any 
[  *464  ]  ports  or  places  whatsoever,  for  any  purpose  whatsoever,  without 
being  deemed  a  deviation.  The  declaration  averred  that  a  large 
quantity  of  goods  was  loaded  on  board  at  China,  to  be  carried 
on  the  voyage  insured ;  that  the  ship  sailed,  and  proceeded  in 
the  course  of  the  said  voyage  to  Bombay,  and  that  while  she 
was  there,  the  said  goods  were  unloaded  and  taken  out  of  the 
ship,  and  in  lieu  thereof  other  goods,  while  the  ship  remained 
at  Bombay  in  the  course  of  the  said  voyage,  were  put  on  board 
her,  to  be  carried  on  the  further  prosecution  of  the  said  voyage ; 
that  she  afterwards  sailed  from  Bombay  in  the  further  pro- 
secution of  the  said  voyage,  and  was  captured  with  the  said 
last  mentioned  goods  on  board.  This  cause  was  tried  before 
Mansfield,  Ch.  J.  and  a  special  jury,  at  Guildhall,  at  the  sittings 
after  Trinity  Term,  1807.  The  facts  proved  were,  that  the 
Brunswick,  of  which  the  plaintiff  was  part  owner,  had,  in 
October,  1808,  been  chartered  in  the  usual  terms  of  the  East 
India  Company  charter-parties,  for  a  voyage  to  China  and  back, 
and  on  any  other  service  whatsoever,  as  the  said  Company,  or 
any  of  their  governors,  presidents,  or  agents,  authorized  thereto 
by  the  Court  of  Directors  for  the  time  being,  or  any  committee 
of  the  Company,  should  require  or  direct :  that  the  ship  sailed 
from  China,  with  a  cargo  of  tea,  some  part  of  which  belonged  to 
the  plaintiff,  as  his  private  adventure,  and  was  the  subject  of 
this  insurance.  That  she  soon  afterwards  sprung  a  leak,  which 
rendered  it  necessary  for  her  to  go  into  Bombay,  where  she 
delivered  the  undamaged  part  of  the  Company's  goods  to  be 
carried  to  England  on  board  of  the  Worcester  and  Skelton  Castle, 
two  ships  which  were  then  lying  there:  and  the  plaintiff,  by 
permission  of  the  Company,  forwarded  his  private  adventure 
towards  England  by  the  Bridgewater,  and  insured  it  for  that 
voyage  by  a  fresh  policy,  the  underwriters  upon  which  after- 
[  *465  ]  wards  *paid  him  for  a  total  loss  sustained  by  the  capture  of 
that  ship  in  the  course  of  her  homeward  passage.  When  the 
Brunswick  was  repaired,  the  governor  in  council  at  Bombay, 
upon  the  application  of  the  plaintiff,  permitted  her  to  return 
to  the  port  of  Canton  in  China  for  the  purpose  of  receiving 
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another  cargo  of  tea  on  account  of  the  Company,  stipulating  Grant 
that  the  Company  should  not  be  charged  with  any  expense  on  paxtok. 
account  of  demurrage,  deviation  or  detention,  or  other  costs 
and  charges  whatever  by  reason  of  the  Brunswick  proceeding  to 
China  to  take  in  another  cargo,  but  the  same  should  be  in  all 
respects,  as  if  originally  laden  on  board  the  same  ship  in  the 
terms  of  the  charter-party.  The  plaintiff  loaded  the  Brunswick 
on  his  own  account  with  cotton,  and  sailed  for  China  ;  and  upon 
this  second  voyage,  the  ship  was,  with  her  cargo,  captured  by  a 
French  squadron ;  and  the  principal  object  of  this  action  was  to 
recover  as  for  a  total  loss  upon  that  event.  The  only  defence 
important  to  mention  here  was,  that  the  second  voyage  from 
Bombay  to  China  was  not  within  the  terms  of  the  policy,  which, 
it  was  contended,  applied  only  to  the  goods  first  loaded  on  board 
in  China,  for  that  those  goods  were  to  be  delivered  in  London  ; 
although  power  was  given  to  sail  with  them  any  where ;  that 
the  policy  was  satisfied  by  the  protection  of  the  same  goods 
when  they  were  shifted  to  the  Bridgetvater,  and  did  not  attach 
upon  the  goods  put  on  board  at  Bombay.  The  plaintiff  on  the 
other  hand  contended  that  this  was  the  common  form  of  East 
India  policies,  and  though  the  insurance  was  expressed  to  be 
from  the  loading  of  the  said  goods  in  China,  till  the  delivery 
of  the  said  goods  at  London,  the  usage  and  understanding  of 
the  trade  was,  that  the  risk  should  cover  all  the  trading  in  the 
whole  course  of  the  voyage  between  the  time  of  loading  at  Canton 
and  the  time  of  the  ship's  arrival  in  London.  The  plaintiffs 
referred  to  the  case  of  Grant  v.  Delacour,  which  arose  in  ♦conse- 
quence of  the  loss  of  the  same  ship  and  cargo,  but  upon  another 
policy.  That  was  at  and  from  London  to  "  all  parts  and  places  Delaooub. 
on  this  side  and  on  the  other  side  of  the  Cape  of  Good  Hope, 
forwards  and  backwards,  at  sea,  at  all  times,  on  all  services, 
and  in  all  ports  and  places,  until  the  ship's  safe  arrival  back 
again  at  her  last  station  of  discharge  at  Blackwall  or  Deptford, 
upon  goods  in  the  Brunswick,  as  interest  might  appear,  beginning 
the  adventure  from  the  loading  thereof  on  board  the  said  ship 
at  London,  and  so  should  continue  until  the  said  ship  with  all 
her  ordnance  and  goods  and  merchandizes  whatsoever,  should 
be  arrived  as  above,  and  back  again  at  her  last  station  of 


[  *466  J 
Gbakt 


r. 
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Grant  discharge  at  Blackwall  or  Deptford.  That  cause  was  tried  at 
Delacoub.  the  Guildhall  sittings  after  Trinity  Term,  1806,  before  Mansfield, 
Gh.  J.  The  defence  chiefly  relied  on,  was,  that  the  loss  occurred, 
not  upon  a  voyage  performed  in  the  service  of  the  East  India 
Company,  but  in  a  voyage  undertaken  by  their  permission 
indeed,  as  it  appeared,  but  at  the  request,  and  for  the  sole 
benefit  of  the  plaintiff.  Mansfield,  Gh.  J.  was  there  of  opinion, 
that  the  policy  extended  to  all  voyages  performed  by  the  Bruns- 
wick under  the  Company's  authority,  for  whose  benefit  soever 
they  were  undertaken,  because  the  owner  has  no  control  over  a 
ship  during  the  time  for  which  it  was  chartered  in  the  East 
India  Company's  service ;  and  the  jury  found  a  verdict  for  the 
plaintiff. 

"  Lens,  for  the  defendant,  in  the  following  Term  obtained 
a  rule  nisi  to  set  aside  the  verdict,  and  to  have  a  new  trial, 
upon  the  ground  that  there  was  no  instance  of  such  a  retrograde 
voyage  having  taken  place  under  an  East  India  charter-party, 
and  it  therefore  could  not  be,  and  was  not  within  the  contem- 
plation of  the  parties  to  insure,  and  that  notwithstanding  the 
underwriters  might  be  responsible  upon  any  voyage  performed 
by  the  orders  of  the  Company,  though  unforeseen  at  the  time 
of  effecting  the  policy,  yet  that  in  this  instance  the  interest 
[  *467  ]  *of  the  Company  in  the  ship  was  suspended  during  the  per- 
formance of  this  voyage.  Mansfield,  Ch.  J.  observed,  that  no 
particular  voyage  was  in  contemplation ;  the  insurers  engaged 
by  this  policy  to  protect  the  ship  in  any  voyage  which  should 
be  undertaken  in  that  part  of  the  world :  this  voyage  had  been 
undertaken  lawfully,  and  was  within  the  policy ;  and  there  was 
no  difference  between  the  direction  and  the  permission  of  the 
East  India  Company ;  and  he  saw  no  reason  to  take  the  voyage 
out  of  the  words  of  the  policy.  Kooke,  J.  said,  that  if  the 
insurers  did  not  like  to  insure  such  voyages,  they  might  except 
them  in  future  policies.  The  case  was  argued  on  a  subsequent 
day  in  that  Term  by 

1806.  "  Sheplierd  and  Best  for  the  plaintiffs,  and  Lens  and  Bayley 

No*-  26»     for  the  defendants,  and  the  Court 

" Discharged  the  rule" 
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It  was  contended  for  the  plaintiff,  that  that  decision  governed  Grant 
the  principal  case.  But  Mansfield,  Gh.  J.  thought  that  the  paiton. 
present  policy  attached  only  upon  the  specific  goods  shipped 
in  China,  upon  the  voyage  from  China  to  London,  and  directed 
a  nonsuit,  with  liberty  to  move  to  enter  a  verdict  for  the 
plaintiff,  if  the  Court  should  be  of  opinion  that  he  ought  to 
recover. 

Best,  Serjt.  in  the  ensuing  Michaelmas  Term  obtained  a 
rule  nisi,  and  the  case  was  twice  argued ;  first  in  Hilary  Term, 
1808,  by  Bayley,  Serjt.  for  the  defendant,  and  Shepherd  and 
Best,  Serjts.  for  the  plaintiff,  and  again  in  Trinity  Term  in  the 
same  year  by  Lens  and  Marshall,  Serjts.  for  the  defendant,  and 
Shepherd  and  Best  for  the  plaintiff.  The  defendant's  counsel 
first  insisted,  as  they  had  done  in  the  case  cited,  that  this 
voyage  was  not  covered  by  the  policy,  because  it  was  not  under- 
taken by  the  command  and  in  the  service  of  the  East  India 
Company ;  (but  the  Court  clearly  held  that  their  former  decision 
had  put  that  question  at  rest ;  and  that  the  only  point  here 
was,  whether  *this  cargo  was  protected  by  the  terms  of  the  [  **w  1 
policy.)  The  defendant's  counsel  then  distinguished  this  case 
from  that  of  Orant  v.  Dclaeour.  There  the  policy  was  on  a 
voyage  out  and  home,  and  upon  goods  of  all  sorts;  and  the 
parties  necessarily  intended  to  trade  in  the  course  of  the  voyage, 
and  therefore  contemplated  a  change  of  the  goods ;  consequently 
the  policy  applied  to  all  the  goods  that  should  be  successively 
shipped  in  the  course  of  the  voyage,  and  the  terms  used  wero 
large  enough  to  embrace  every  possible  circumstance  of  cargo  : 
therefore  though  every  cargo  of  goods  which  was  put  on  board 
within  the  compass  of  that  voyage  was  held  to  be  covered  by 
the  policy,  no  necessity  requires  the  same  construction  to  be 
applied  to  this,  which  differs  so  materially  from  the  other,  that 
the  contrast  makes  that  case  a  strong  authority  for  the  defendant. 
This  is  an  insurance  on  a  single  definite  voyage  from  China  to 
London,  and  upon  that  voyage  only  was  the  premium  calculated. 
The  insurance  attached  on  the  specific  goods  purchased  in  China, 
and  adhered  to  them  till  their  loss  or  arrival  at  London,  in 
whatever  vessel  they  might  come.     [He  also  cited  Robertson  v. 
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Ghaut       French,  4  East,  180  (7  B.  B.  585),  and  Hodgson  v.  Richardson, 
Pa^ton.     1  Bl.  Sep.  463,] 

[470]  For  the  plaintiff  it  was  contended,  that  this  cargo  was 

within  the  scope  of  the  policy.  The  underwriters  are  bound  to 
know  the  usual  conditions  of  the  charter-parties  made  with  the 
East  India  Company :  according  to  the  custom  of  their  trade, 
intermediate  voyages  of  this  nature  are  to  be  expected,  and  the 
assured  cannot  foresee  on  what  service,  or  in  what  voyage  the 
ship  will  be  employed ;  a  change  in  her  destination  may  render 
it  expedient  for  him  to  shift  his  cargo,  and  take  other  goods  on 
board.  It  is  therefore  his  object  to  comprehend  in  his  policy 
all  cargoes  that  may  be  put  on  board  at  any  time  during  the 

[  471  ]  voyage.  *  *  Grant  v.  Delacour  was  determined  upon  the 
nature  of  the  voyage,  not  on  the  expressions  used  in  the  policy ; 
and  this  case  must  be  decided  upon  the  same  principle.  The 
only  difference,  even  in  form,  between  the  two  policies,  is,  that 
the  former  was  upon  a  voyage  out  and  home,  and  contained 
the  words  "  forwards  and  backwards ; "  but  they  were  not 
material  to  that  decision.  They  are  contained  only  in  policies 
on  voyages  out  and  home,  and  merely  mean  once  outwards  and 
once  homewards ;  that  is,  that  the  assured  is  to  have  the  like 
liberty  of  deviation  in  returning  from  India  as  he  had  in  going 
thither.  They  do  not  relate  to  any  intermediate  voyage,  as 
Lord  Mansfield,  Ch.  J.  held  in  the  case  of  Gregory  v.  Christie, 
1  Park,  6th  edit.  66.  That  was  an  insurance  "  from  London  to 
Madras  and  China,  with  liberty  to  touch,  stay,  and  trade  at  any 
ports  or  places  whatsoever."  The  ship  was  sent  upon  two 
intermediate  voyages  from  Madras  to  Bengal  for  rice,  and  on 
the  second  voyage  was  lost.    The  liberty  to  touch,  stay,  and 

[•472]  trade  could  not  extend  to  places  out  of  the  course  of  *her 
voyage,  and  Lord  Mansfield  did  not  decide  it  upon  those  words, 
but  upon  the  course  and  usage  of  the  East  India  trade,  which 
the  underwriters  are  bound  to  notice.  In  that  policy  the  worda 
"  forwards  and  backwards,"  were  not  contained.    *    *    * 

Cur.  adv.  wit. 
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Mansfield,  Ch.  J.  now  delivered  the  opinion  of  the  Court :  Grant 

After  stating  the  declaration  and  the  facts  of  the  case,  he      paxton. 
proceeded : — No  reason  was  given,  or  at  least  none  appeared       [  473  ] 
upon  the  evidence,  why  the  Brunswick  did  not  proceed  directly 
to  London,  and  why  the  plaintiff  did  not  reship  his  own  goods 
for  London  on  board  of  her.    The  fact  only  was  proved,  that  the 
East  India  Company  sent  the  Brunswick  to  Canton;   not  for 
their  own  benefit,  but  the  plaintiff  applied  to  them  that  he 
might  go  to  Canton  with  an  adventure  of  his  own,  and  per- 
mission was  granted  him  upon  the  terms  that  the  Company 
should  take  in  goods  for  themselves  at  Canton,  but  that  they 
should  pay  no  part  of  the  freight  on  the  outward  voyage  from 
Bombay  thither.      On  this  voyage  the  Brunswick  was  taken. 
The  plaintiff  first  sued  Delacour  upon  a  policy  effected  on  the 
whole  voyage  out  and  home  ;  and  in  that  cause  *an  argument      [  *474  ] 
-was  used  with  considerable  effect,  that  the  Company,  who  had 
'been  very  indulgent  to  the  plaintiff  in  permitting  him  to  under- 
take this  voyage,  would  probably  have  been  less  so,  if  they  had 
considered  the  consequence ;  for  they  would  thereby  raise  the 
-price  of  insurance  against  themselves,  since  the  underwriters 
would  not  hereafter  insure  at  the  usual  premium,  a  voyage, 
'which  might,  by  the  favour  of  the  Company  to  the  captain,  be 
prolonged  beyond  tho  full  end  of  the  twelve  months  next  after 
the  time  sufficient  for  the  voyage  which  was  first  contemplated. 
But  it  was  impossible  not  to  say  that  the  plaintiff  must  recover 
xipon  that  policy.    The  words  of  it  were  most  extensive.    It  was 
on  goods,  laden  in  London,  and  to  continue  on  the  same  goods, 
which,  literally  taken,  would  be  absurd,  because  goods  are  taken 
out  for  the  purposes  of  trading  and  barter,  not  to  be  brought 
home  again  in  specie.     The  policy  was  at  and  from  London,  to 
all  parts  and  places  on  this  side,  and  on  the  other  side  of  the 
Cape  of  Good  Hope,  forwards  and  backwards  at  sea,  at  all  times, 
on  all  services,  and  in  all  ports  and  places,  until  the  ship's 
safe  arrival  back   again  at  her  last  station  of  discharge  at 
Blackwall  or  Deptf  ord,  upon  any  kind  of  goods  in  the  Brunswick, 
beginning  the  adventure  upon  the  said  goods  from  the  loading 
thereof  on   board   the  said   ship    at  London,   and  so  should 
continue.     The  Court  held  that  these  words,  though  literally 
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Gbakt      applying  only  to  the  goods  laden  in  London,  mast  be  intended  to 
Paxton.      &PPly  to  any  goods  brought  back  to  London,  though  they  were 
not  the  same  goods.      Consequently,   under  that  policy,  the 
captain  had  a  right  to  trade  with  his  outfit,  as  often  as  he  would, 
and  the  insurance  attached  upon  any  goods  which  he  might 
acquire  in  the  course  of  his  trading,  and  endeavour  to  bring  back 
to  England.    But  in  this  case  the  words  very  materially  differ. 
The  policy  is  upon  goods  at  and  from  China  to  all  or  any  ports- 
or  places  whatsoever  and  wheresoever  in  the  East  Indies,  Persia,. 
[  *475  ]      or  *elsewhere  beyond  the  Cape  of  Good  Hope,  in  port,  and  at 
sea,  in  all  places,  at  all  times,  and  in  all  services,  until  the  ship's* 
safe  arrival  at  London,  not  at  the  last  place  of  discharge,  an 
expression  which  was  in  the  former  case  relied  on  for  the 
plaintiff,  as  indicating  that  the  ship  was  to  discharge  her  cargo 
more  than  once ;    beginning  the  adventure  upon  the  said  goods* 
from  the  loading  thereof  on  board  the  said  ship  at  China,  until 
the  said  ship,  &c.   and  goods  and  merchandizes,  &c.  shall  be 
arrived  at  London.     Taking  the  words  of  this  policy,  nothing 
can  be  clearer,  than  that  the  goods  insured  by  it  are  the  goods 
to  be  put  on  board  at  China,  and  not  elsewhere,  on  the  voyage 
from  China  to  London.    But  inasmuch  as  the  Company  may 
employ  the  ship,  while  under  their  hire,  in  any  service,  the 
words  "  to  all  or  any  places,  in  port  and  at  sea,  in  all  places,  at 
all  times,  and  in  all  services,"  are  inserted,  to  the  intent  that 
although  the  ship  should  be  used  as  a  ship  of  war,  or  in  whatso- 
ever employment  she  might  be,  or  whithersoever  the  Company 
should  send  her,  still  the  policy  should  cover  these  goods.     The 
Company,  it  is  true,  sent  back  the  Brunswick  on  another  voyage, 
but  this  circumstance  does  not  alter  the  words  of  the  policy,  or 
enlarge  the  insurance.    It  might  alter  the  effect  of  the  policy,  if 
there  were  any  custom  of  the  trade  to  warrant  it ;  but  not  only 
none  such  is  found,  but  it  is  disaffirmed  by  the  very  circum- 
stances of  this  case,  which  shew  that  the  turning  out  of  these 
goods    at    Bombay    was    owing  to    the    interposition    of    an 
extraordinary  accident.      It  never  was  in  the  contemplation 
of  the  underwriters,  or  of  any  man,  that  a  ship  once  laden 
with  tea,  a    very  valuable  cargo,  would    be    unloaded,    and 
employed  in  war,  or  some  other  trade.     If  then  there  is  no 
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custom  of  the  trade,  there  is  nothing  to  alter  the  plain,  fair,  Grant 
grammatical  sense  of  the  words.  In  the  other  policy  the  words  paxtok. 
"  backwards  and  forwards  at  sea/'  had  considerable  force.  The 
plaintiff's  counsel  in  this  case  ^contended  that  according  to  a  [  **76  1' 
dictum  of  Lord  Mansfield,  those  words  meant  only  from  Europe 
to  Asia,  and  from  Asia  to  Europe.  But  this  is  a  most  unnatural 
interpretation:  the  words  "backwards  and  forwards  at  sea," 
must  mean  from  port  to  port.  It  was  said  by  Lord  Mansfield 
in  the  case  of  Gregory  v.  Christie,  that  since  the  practice  had 
ceased  of  insuring  both  the  outward  and  homeward-bound  voyage 
in  one  policy,  the  words  "  backwards  and  forwards  "  had  ceased 
to  be  inserted,  but  in  the  case  of  Salvador  v.  Hopkins,  8  Burr. 
1707,  the  insurance  was  "  at  and  from  Bengal,  to  any  ports  or 
places  where  and  whatsoever  in  the  East  Indies,  China,  Persia, 
or  elsewhere  beyond  the  Cape  of  Good  Hope,  forwards  and 
backwards,  and  during  her  stay  at  each  place,  until  her 
arrival  at  London."  There  the  words  must  have  had  the 
meaning  attributed  to  them  in  Grant  v.  Delacour,  that  is,  from 
port  to  port,  not  from  Europe  to  Asia.  This  discussion  no 
further  concerns  the  present  question,  than  to  shew  that  the  case 
of  Grant  v.  Delacour  does  not  govern  this.  The  distinction 
between  them  is,  that  there,  by  necessary  construction,  all  the 
goods,  which  might  be  acquired  by  trading  in  the  course  of  the 
voyage,  were  protected  by  the  policy :  in  this  case  the  insurance 
is  on  nothing  but  the  goods  laden  in  China,  and  is  to  continue 
on  them  until  the  arrival  of  those  goods  at  London.  On  the  true 
construction  of  this  instrument  therefore,  we  must  pronounce 
that  the  voyage  from  Bombay  to  Canton  was  not  within  the 
meaning  of  the  policy,  nor  the  lost  goods  covered  by  this 
insurance ;  consequently,  the  rule  must  be 

Discharged. 
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1809.  EOBERTS  v.   KARRI 

JW'  U'  (1  Taunt  495—504.) 

J  495  ]  Abuttal  in  its  strict  sense  includes  the  idea  of  contiguity.    Abuttals 

are  not  in  general  to  be  construed  strictly. 

But  if  the  description  of  abuttals  be  such,  that,  if  correct,  it  might 
increase  the  value  of  the  premises,  and  induce  the  purchaser  to  take  the 
land  on  that  account,  the  deed  is  not  merely  evidence  that  the  land 
abuts  according  to  the  description,  which  may  be  answered  by  contrary 
evidence, 

But  it  shall  amount  to  a  grant  that  the  land  abuts  as  it  is  described. 

A.  granted  to  B.  land  of  unequal  width,  described  as  abutting  on  a 
road  on  his  own  soil.  It  abutted  in  the  broadest  part  on  the  road,  but 
in  the  narrowest  part  a  narrow  strip  of  the  grantor's  land  intervened 
between  the  road  and  the  premises  granted.  Held  that  the  grantor  and 
those  claiming  from  him  were  concluded  from  preventing  the  grantee 
to  come  out  into  the  road  over  this  slip  of  land. 

The  Court  will  not  grant  a  new  trial  on  account  of  a  verdict  being 
against  evidence,  where  the  damages  to  be  recovered  would  not  exceed 
five  pounds. 

This  was  an  action  of  trespass  for  breaking  and  entering  the 
plaintiffs  close,  and  destroying  his  fence,  and  two  plants  of  ivy, 
there  growing.  There  was  also  a  count  for  an  injury  done  to  a 
wall  of  the  plaintiff's  in  a  different  place,  by  inserting  rafters 
into  it.  The  defendant  pleaded  to  the  first  cause  of  action 
several  pleas,  in  none  of  which  did  he  claim  any  interest  in  the 
place  where  the  trespass  was  committed,  and  the  only  two  pleas 
necessary  to  be  mentioned  were  the  fourth,  stating  a  way  of 
necessity,  from  a  highway  called  East  Lane,  over  the  place  in 
question  to  the  defendant's  dwelling-house  ;  and  the  5th,  stating 
that  a  footway  passed  over  the  place  in  question.  The  cause  was 
twice  tried  :  first  before  Heath,  J.  at  the  Surrey  Lammas  assizes, 

1807,  when  the  issues  upon  both  these  pleas  were  found  for  the 
plaintiff,  and  all  the  other  issues  for  the  defendant ;  and  again 
before  Lord  Ellenborough,  Ch.  J.  at  the  Surrey  Lammas  assizes, 

1808,  when  the  first  of  these  issues  was  found  for  the  plaintiff, 
but  the  second,  and  the  issue  on  the  last  count,  for  the  defendant. 
The  facts  which  appeared  in  evidence,  were  that  Pratt,  being 

t  Followed    in    Espley  v.    Wilkes  ing  Society  (1884)  52  L.  T.  144;  Roe 

(1872)  L.  E.  7  Ex.  298,  303,  41  L.  J.  v.  Siddons  (C.  A.  1888)  22  Q.  B.  D. 

Ex.    241,   26    L.  T.  918;    Furness  224,  60  L.  T.  345.— E.  C. 
By.  Co.  v.  Cumberland  Co-op.  Build- 
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the  owner  of  a  field,  converted  it  to  building  ground,  and  laid  Robkbts 
out  a  street  called  East  Lane,  running  from  east  to  west,  and  Kabb. 
another  called  Camden  Street  passing  out  of  the  former  and 
running  from  south  to  north :  at  the  angle  formed  by  the 
intersection  of  the  north  side  of  East  Lane  with  the  ^western  [  *496  ] 
side  of  Camden  Street,  he  built  a  house  the  front  of  which  faced 
southwards  into  East  Lane  and  subtended  forty-one  feet  six  inches 
of  the  length  of  that  lane :  to  this  house  was  laid,  at  the  back  of 
it,  a  piece  of  ground  for  a  garden,  the  entry  to  which  was 
through  the  house,  and  which  extended  northwards  in  a  direction 
parallel  to  Camden  Street,  and  was  bounded  on  the  eastern  side 
by  a  brick  wall,  not  placed  in  the  continued  line  of  the  eastern 
wall  of  the  house,  but  in  a  line  parallel  to  it,  and  situated  four 
feet  six  inches  further  to  the  westward,  so  that  the  house 
projected  four  feet  six  inches  more  to  the  eastward  than  the  wall 
of  the  garden :  Pratt  erected  a  row  of  posts  in  the  continued  line 
of  the  wall  of  the  house,  four  feet  six  inches  distant  from  the  wall 
of  the  garden.  A  portion  of  the  garden,  at  the  northern  end, 
was  separated  from  the  residue,  by  a  wall  running  from  east  to 
west.  In  1778  Pratt  conveyed  these  premises  to  Compignfe,  by  a 
lease  and  release,  which  described  them  as  "  a  parcel  of  ground 
situate  on  the  north  side  of  East  Lane,  and  abutting  east  on  a 
new  road  leading  from  East  Lane ;  and  containing  in  front,  from 
east  to  west,  towards  the  said  lane,  forty-one  feet  six  inches  of 
assize,  little  more  or  less  ;  and  in  depth  backwards  from  north 
to  south,  one  hundred  and  twenty-one  feet  of  assize ;  and  from 
east  to  west,  at  the  back  part  thereof,  thirty-six  feet  nine  inches 
of  assize ;  and  the  messuage  built  thereon,"  with  a  reference  to 
a  plan  annexed ;  "  together  with  all  ways."  There  was  sufficient 
land  contained  within  the  walls  to  satisfy  this  admeasurement. 
In  1790  Pratt  demised  to  King,  upon  a  building  lease,  some 
land  lying  next  beyond  Compigne's  land  on  the  north,  and  then 
open  to  Camden  Street,  and  described  it  as  abutting  and 
adjoining  to  the  new  road.  Immediately  after  he  had  executed 
the  lease,  the  parties  made  an  agreement,  in  consequence  of 
which  Pratt  inserted  a  covenant,  by  which,  in  consideration  of 
three  guineas,  *he  covenanted  that  King  should,  during  his  [*497] 
term,  enjoy  the  strip  of  land  lying  under  Compigne's  wall,  for 
B.B. — vol.  x.  Q  Q 
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ROBEBT8  the  length  of  twenty  feet  from  King's  house  to  the  southward, 
jubb,  and  thereupon  he  particularly  marked  this  ground  in  the  plan 
annexed  to  the  deed,  which  contained  a  declaration  that  all  the 
contents  of  the  plan  were  intended  to  pass :  and  the  deed  thus 
interlined  was  re-executed  and  the  money  paid.  This  deed  was 
not  produced  in  evidence  till  the  second  trial.  Upon  the  land 
thus  demised  King  erected  a  house,  the  front  of  which  faced  to 
Camden  Street,  and  stood  in  a  line  with  Compigne's  garden  wall. 
Between  thirty  and  forty  other  houses  were  erected  in  the  same 
line,  extending  to  the  northward,  and  fronting  into  Camden 
Street,  in  front  of  most,  or  all  of  which  the  proprietors  inclosed 
a  small  court  of  the  depth  of  four  feet  six  inches.  King  inclosed 
in  front  of  his  own  house  a  similar  court,  and  also  the  piece  of 
ground  granted  him  by  the  interlined  covenant;  and  planted  it, 
and  kept  it  inclosed  about  eighteen  years.  About  two  years 
before  the  commencement  of  this  action,  Compigne  demised  to 
the  defendant  that  part  of  his  land  which  was  divided  from  the 
residue  at  the  northern  end ;  and  the  defendant  built  a  house  on 
it  fronting  eastwards  to  Camden  Street,  and  opened  a  door  into 
that  street,  through  the  eastern  wall  of  his  inclosure,  and  in 
order  to  make  the  entrance  to  his  house  over  the  strip  of  land 
which  King  had  inclosed,  and  which  intercepted  his  access  to  his 
house  on  that  side,  he  removed  the  fence  of  it,  and  committed  the 
act  complained  of  in  the  first  count.  The  premises  were  then  in 
the  possession  of  the  plaintiff,  under  a  demise  from  King. 
Contradictory  evidence  was  given  as  to  the  question,  whether  the 
strip  of  land  lying  along  under  the  wall  within  the  posts  was 
in  fact  a  footway  or  not  ?  Some  witnesses  stated  that  it  was,  and 
[  *498  ]  that  the  posts  erected  by  Pratt  were  placed  *there  to  protect  it 
from  the  carriages  ;  and  that  persons  had  walked  there.  And  a 
surveyor  of  the  roads  gave  evidence  that  he  had  once  caused  the 
ground  within  the  posts  to  be  pared,  as  being  a  public  footway; 
but  on  the  second  trial  Pratt,  being  duly  released,  stated  that  he 
had  originally  intended  to  reserve  that  space  of  ground  all  along 
under  the  wall  for  the  purpose  of  putting  on  it  building  materials, 
and  had  put  up  the  posts  to  prevent  nuisances ;  and  it  was  also 
proved,  that  in  the  same  year  in  which  King  built  his  house, 
Compigne,  having  occasion  to  open  a  door  through  the  eastern 
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wall  of  his  garden  into  Camden  Street,  asked  and  obtained  of     Robewb 
Pratt  permission  to  have  a  passage  over  this  strip  of  land,  into       kabr. 
the  road;  and  a  doorway  was  accordingly  made.    Some  other 
witnesses  also  stated  that  this  land  never  was  a  part  of  the 
highway. 

Lord  Ellenborough,  Ch.  J.  upon  the  second  trial,  was  of 
opinion,  that  if  Gompigne's  land  had  been  sold  by  Pratt  expressly 
for  the  purpose  of  building  a  house  thereon,  there  would  have 
been  a  way  of  necessity :  but  it  did  not  appear  that  such  was 
the  case :  and  he  therefore  thought  that  there  was  no  such  way : 
for  clearly  a  man  could  not  by  his  own  act  create  a  way  of 
necessity:  the  question  therefore  was,  whether  there  was  a  foot- 
way used  by  the  public  upon  the  strip  of  land  in  question.  The 
word  abutting  did  indeed,  in  its  strict  sense,  imply  contiguity ; 
but  it  was  not  necessary  that  the  contiguity  should  continue 
along  the  whole  length  of  the  land  granted:  the  expression 
might  be  explained  by  evidence  of  the  user  of  the  premises ;  and 
as  they  abutted  on  the  road  for  the  length  of  the  house,  that 
satisfied  the  description.  He  thought  that  if  the  land  had  been 
dedicated  to  the  public,  it  was  equally  the  highway,  whether  the 
deed  mentioned  it  to  be  such  or  not ;  and  if  it  was  not  used  as  a 
highway,  the  deed  would  not  make  it  such ;  and  he  ^instanced  [**99  ] 
the  green  sward  which  in  many  places  intervenes  between  the 
highway,  and  fields  which  are  described  in  deeds  as  abutting  on 
the  highway.  He  also  directed  the  jury  that  the  plaintiff  was 
entitled  to  a  verdict  upon  the  last  count  of  the  declaration,  upon 
the  evidence  given  by  one  witness,  a  surveyor,  who  gave  his 
opinion  that  the  wall  was  damaged  to  the  amount  of  four  or  five 
pounds,  by  inserting  rafters  therein. 

Shepherd  and  Best,  Berjts.  for  the  plaintiff,  in  showing  cause 
against  the  first  rule  for  a  new  trial,  and  in  support  of  the  second 
rule,  contended,  that  the  deed  was  only  evidence  of  the  state  of 
the  land  in  question.  *  *  But  supposing  that  the  description 
in  the  deed  was  more  than  evidence,  and  was  of  the  nature  of  a 
grant,  yet  it  was  not  necessary  that,  in  order  to  satisfy  this 
description,  the  land  conveyed  should  abut  on  a  *public  road  for  [  *500  ] 
the  whole  length  of  one  hundred  and  twenty-one  feet :  if  abuttal 

Q  Q  2 
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Bobbbts     did  necessarily  imply  contiguity,  still  it  was  sufficient  that  any 
karb.       part  of  the  premises  abutted:   and  for  a  part  of  the  length, 
namely,  so  far  as  the  side  of  Compigne's  house  extended,  the 
premises  did  in  fact  abut  on  the  road.     *    *    * 

Vaughan,  Serjt.  for  the  defendant,  in  support  of  the  first 
rule  for  a  new  trial,  and  in  shewing  cause  against  the  last,  con- 
tended that  Pratt  clearly  must  be  deemed  to  have  sold  to  Com- 
pigne  all  the  land  contiguous  to  Camden  Street  for  the  length  of 
121  feet,  except  such  as  was  dedicated  to  the  public  service* 
Either  the  land  in  question,  therefore,  was  included  in  this  grant, 
so  that  the  defendant's  land  extends  to  and  abuts  upon  that 
which  the  plaintiff  contends  to  be  the  highway,  or  the  place  in 
question  is  the  highway,  because  it  is  that  on  which  the  lease 
grants  that  the  defendant's  land  abuts.     *     *     * 

[  501  ]  Heath,  J.  in  the  course  of  the  first  argument  observed,  that 

abuttals  have  never  been  construed  very  strictly ;  thus  if 
premises  be  described  as  abutting  on  a  house  to  the  east,  it  may 
be  the  north-east  or  south-east. 

Lawrence,  J.  observed,  that  the  description  might  be  an  in- 
ducement to  the  party  to  buy  the  land,  by  causing  him  to  suppose 
that  it  abutted  on  the  new  road  for  the  whole  length ;  as  between 
the  grantor  and  grantee,  therefore,  the  soil  in  question  must  be 
taken  to  be  dedicated  to  the  public.  If  a  man  buys  a  piece  of 
ground  described  as  abutting  upon  a  road,  does  he  not  contem- 
plate the  right  of  coming  out  into  the  road  through  any  part  of 
the  premises  ? 

Mansfield,  Ch.  J.  observed,  that  there  was  no  wall  to  define 
the  boundary  of  the  land  granted  to  King,  yet  in  both  deeds  the 
description  was  the  same,  with  the  mere  addition  of  the  word 
"  adjoining,"  as  well  as  abutting. 

Cur.  adv.  vult. 

Mansfield,  Ch.  J.  now  expressed  the  opinion  of  the  Court : 

In  the  former  instance  we  granted  a  new  trial,  because  we 
[  *602  ]      thought  it  ought  to  appear  how  these  conflicting  ^rights  stood 
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upon  the  deeds  on  both  sides,  for  upon  them  the  rights  of  the     Robkbts 
parties  depend.     To  judge  by  them  only,  there  could  be  no       kabb. 
doubt.    But  parol  evidence  was  introduced  to  prove  that  the 
ground  in  question  never  was  the  highway.    Pratt,  however,  the 
grantor,  was  himself  the  principal,  though  not  quite  the  only 
witness,  who  stated  this.    And  although  releases  were  executed 
which  rendered  him  competent,  yet  he  surely  came  under  such  a 
bias  as  must  render  his  evidence  very  doubtful  of  credit.    He 
states  that  he  always  intended  to  reserve  a  piece  of  ground  be- 
tween the  wall  and  the  street  to  put  scantlings  and  mortar  on. 
That  is  an  odd  reason,  but  it  is  still  more  singular,  that,  he  hav- 
ing the  intention  to  reserve  this  piece  of  ground  four  feet  wide 
between  the  wall  and  the  street,  should,  in  his  lease  to  Gompigne, 
describe  the  premises  as  forty-one  feet  six  inches  wide  at  the  one 
end,  and  thirty-six  feet  nine  inches  wide  at  the  other  end,  abut- 
ting on  the  road  or  street.    When  a  grantor  uses  the  particular- 
ity of  describing  land  by  feet  and  inches,  is  it  not  probable  that 
he  would  describe  it  as  abutting  on  this  piece  of  ground  if  he  had 
intended  to  reserve  it  ?    This  is  very  dissimilar  to  the  case  put 
of  a  conveyance  of  a  field  described  to  abut  on  the  road,  made  by 
a  man  who  was  not  owner  of  the  soil  between  the  field  and  the 
road,  as  Pratt  was  here :  it  is  true  that  many  premises  may  be 
described  as  abutting  on  a  road,  although  they  abut  on  grass 
land  lying  between  the  fence  of  the  close  and  the  road ;  but  all 
that  space  of  land  was  the  road  before  turnpikes  came  into  use, 
and  in  common  parlance  it  is  still  called  the  road :  and  I  should 
much  doubt,  in  a  case  where  the  lord  of  a  manor  should  grant 
land  by  such  a  description,  whether  he  could  hinder  the  grantee 
from  coming  out  of  his  close  over  that  grass  land  to  the  road.    I 
cannot  help  thinking,  from  the  difference  which  subsists  in  the 
two  leases  of  the  word  "  adjoining,"  *which  is  added  in  the  one,       [  •sqs  ] 
and  the  grant  to  King  of  this  forecourt  made  by  the  interlined 
covenant,  that  Pratt  about  that  time  first  conceived  the  idea  of 
reserving  this  piece  of  land.    It  is  true  that  Compigne  asked 
permission  to  make  a  doorway  through  his  wall  to  pass  over 
this  strip  of  ground  to  the  road :  but  that  was  at  a  very  early 
period  in  the  formation  of  this  street ;  and  as  he  asked  this  per- 
mission, not  having  his  lease  in  his  hand  to  see  what  his  rights 
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Bobxbtb  were,  this  does  not  very  much  bear  upon  the  case.  As  to  the 
Kabb.  fence  erected  by  King,  one  of  the  witnesses  spoke  of  the  use  of  it, 
which  was  to  prevent  persons  from  committing  any  nuisance 
close  to  the  plaintiffs  house.  But  if  a  fence  had  been  erected  by 
the  plaintiff  for  that  purpose  on  the  soil  of  another,  it  would 
have  been  a  very  illnatured  thing  to  have  cut  down  that  bar,  and 
say  that  persons  should  commit  nuisances  close  to  his  house :  so 
that  the  circumstance  of  this  fence  affords  very  slight  evidence  of 
exclusive  possession.  As  to  the  posts,  they  were  of  very  little 
importance ;  for  some  witnesses  said  they  were  intended  to  keep 
off  the  carriages,  and  a  road  surveyor  proved  that  he  had  pared 
the  ground  between  the  posts  and  the  wall.  But  supposing  thai 
Pratt,  which  I  do  not  believe,  had  in  his  mind  the  intent  to  re- 
serve this  land,  he  could  not,  consistently  with  what  appears 
upon  the  face  of  these  deeds,  prevent  the  defendant  from  open* 
ing  his  door  into  the  street ;  because  he  has  described  the  defen- 
dant's land  in  his  lease  as  thirty-six  feet  nine  inches  in  breadth, 
and  abutting  on  the  street.  If  then  he  afterwards  prohibits  the 
defendant  from  coming  there,  is  it  not  a  sufficient  answer  to  say, 
you  have  told  me  in  your  lease,  "  this  land  abuts  on  the  road  " : 
you  cannot  now  be  allowed  to  say  that  the  land  on  which  it  abuts 
is  not  the  road.  We  are  therefore  of  opinion  that  the  verdict  is 
right.  The  Judge  who  tried  the  cause  has  intimated  an  opinion, 
[•504]  *though  not  very  strongly,  in  favour  of  the  plaintiff,  but  he 
rested  it  chiefly  on  the  other  issue,  on  which  there  was  evidence 
of  the  plaintiff's  wall  having  been  damaged  to  the  amount  of  five 
pounds.  But  as  to  that  issue,  first,  the  Court  will  not  grant  a 
new  trial  for  so  trifling  a  sum  as  five  pounds ;  and,  secondly,  it 
is  only  a  question  of  judgment.  No  witness  proved  that  the 
house  of  the  plaintiff  was  the  worse  for  it,  or  that  any  man 
would  give  five  shillings  the  less  for  the  house  on  that  account : 
all  the  jurors  had  a  view  of  the  premises,  and  four  of  them  were 
builders,  and  quite  as  good  judges  as  that  one  witness,  and  as 
likely  to  be  right. 

Rule  discharged. 
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C.  P.  EASTER    TERM. 


BROWN  v.  TIERNET.t  18^- 

(1  Taunt.  517—618.)  AprU22. 

If  a  ship  be  warranted  free  of  capture  or  seizure  in  port  or  ports,  a        [  517  ] 
capture  by  an  enemy's  ship  while  the  vessel  insured  is  lying  in  an  open 
road,  outside  of  a  harbour,  is  not  within  the  warranty. 

This  was  an  action  upon  a  policy  of  insurance,  effected  upon 
the  ship  Robert,  at  and  from  Gottenburgh  to  her  port  of  dis- 
charge in  the  Baltic,  warranted  free  of  capture  or  seizure  in  port 
or  ports.  Upon  the  trial  of  the  cause  at  Guildhall,  at  the  sit- 
tings after  last  Hilary  Term,  before  Mansfield,  Gh.  J.  it  appeared 
that  the  vessel  was  bound  for  Pillaw ;  that  there  is  a  harbour  at 
Pillaw,  rendered  difficult  of  access  by  a  shifting  bar,  on  which 
the  water  is  too  shallow  to  admit  vessels  deeply  laden;  that 
without  the  bar,  and  distant  four  or  five  miles  from  the  custom- 
house, is  a  station  called  Pillaw  Roads,  where  ships  bound  for 
Pillaw,  which  draw  much  water,  usually  bring  to,  and  unload 
some  part  of  their  cargo,  to  lighten  them  sufficiently  for  passing 
the  bar.  The  Robert  came  to  an  anchor  in  Pillaw  Roads,  and  a 
pilot  went  on  board  her  there,  who  would  not  permit  any  thing 
to  be  unloaded  till  the  ship's  papers  had  been  examined  and  ap- 
proved at  the  custom-house.  The  supercargo  having  gone  on 
shore  with  the  papers  for  this  purpose,  the  vessel,  while  lying  in 
the  roads,  was  taken  by  a  French  privateer.  The  jury  found  a 
verdict  for  the  plaintiff. 

Shepherd,  Serjt.  now  moved  for  a  new  trial,  upon  the  ground 
that  the  underwriter  was  discharged  by  the  warranty :  the  ship 
had  arrived  at  the  place  where  she  *was  to  begin  unloading,  she  [  *M8  ] 
had  reached  her  port  of  discharge,  and  therefore  must  be  con- 
sidered as  being  in  port.  If  a  place  of  discharge  is  not  to  be 
considered  as  a  port,  many  open  roads,  as  at  Deal,  Hastings,  and 

t  The  decisions  on  the  warranty  in  (K.  B.  1812)  15  East,  267 ;  Dalgleieh 

these  terms  are  not  easy  to  reconcile,  v.  Brooke  (K.  B.  1812)  15  East,  295. 

Compare   Levy   v.    Vaughan  (0.  P.  — B.  C. 
1812)  4  Taunt.  387 ;  Levi  v.  AUnutt, 
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Bbowk      other  places,  must  be  excluded  from  the  denomination  of  a  port. 
Tiebkky.     The  distance  from  the  custom-house,  at  which  the  ship  lies,  is 
immaterial,  nor  can  it  differ  the  case,  that  the  papers  had  not 
yet  been  approved  at  the  custom-house. 

The  Court  held  that  the  meaning  of  the  warranty  was,  that 
for  whatever  purpose  the  ship  went  into  a  port,  if  the  enemy  got 
down  to  the  port  by  land  and  took  her,  the  underwriter  in  that 
event  should  be  discharged.  But  in  this  case  the  ship  was  as 
much  at  open  sea  as  ever  she  had  been  :  nor  was  it  proved  to  be 
ever  the  practice  wholly  to  discharge  a  ship  in  Pillaw  Roads,  but 
only  to  lighten  her  sufficiently  to  enable  her  to  enter  the  har- 
bour ;  and  they 

Refused  the  rule. 


1809.  CHTJKCHILL  v.   EVANS. 

Mayl'  (1  Taunt.  529—536.) 

r  529  ]  If  two  persons  are  possessed  of  adjoining  closes,  neither  being  under 

any  obligation  to  fence,  each  must  take  care  that  his  cattle  do  not  enter 
the  land  of  the  other. 

But  if  two  persons  have  the  concurrent  possession  of  land  for  the 
purpose  that  each  may  take  profits  of  a  special  nature,  and  distinct  from, 
but  not  inconsistent  with,  the  right  of  the  other ;  whether  either  one  is 
bound  to  guard  against  casual  damage,  which  during,  and  by  the  fair 
enjoyment  of  his  right,  may  happen  to  the  other — Qucere.  Semb.  ace 
per  Lawrence,  J. ;  contr.  per  Mansfield,  Ch.  J.  and  Chambre,  J. 

But  clearly  the  one  cannot  distrain  the  cattle  of  the  other  damage 
feasant.    Per  Cub. 

A.  haying  the  exclusive  right  to  dig  stone  in  a  certain  close,  avowed 
distraining  the  cattle  of  B.t  who  had  the  exclusive  right  of  pasture  there, 
as  damage  feasant,  for  having  broken  the  stones.  B.  pleaded  that  there 
was  no  fence  to  keep  them  off,  nor  did  A.  otherwise  guard  or  protect  the 
stones.  A.  replied  that  he  was  not  bound  to  fence ;  and  on  demurrer 
the  replication  was  held  bad. 

Whether  licence  to  take  a  profit  a  prendre  be  assignable —Qucere. 

Ik  replevin,  the  defendant  avowed  that  C.  Bragge  being  seised 
in  fee  of  the  place  in  which,  called  Goulding's  Hill  Inclosure, 
demised  and  granted  to  G.  Emmet  and  W.  Emmet,  and  their 
assigns,  the  sole  and  exclusive  liberty,  license,  and  authority, 
from  time  to  time  and  at  all  times  thereafter,  of  working  and 
quarrying  of  all  quarries  of  paving  stone,  and  tiles,  that  might 
be  found  in  and  upon  the  same,  and  all  the  pavip^  stones,  and 
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tile,  in  or  under  the  said  place  in  which,  for  the  term  of  27  years ;  Chubobzli* 
by  virtue  of  which  demise  and  grant,  the  said  G.  and  W.  Emmet  evakb. 
entered  into  the  said  place,  and  became  possessed  of  the  said  sole 
and  exclusive  liberty,  &c.  together  with  all  the  paving  stone  and 
tile  under  the  same  close,  according  to  the  effect  of  the  said 
demise  and  grant ;  and  being  so  possessed,  afterwards  assigned 
the  same  to  the  defendant  for  the  residue  of  the  term,  by  *virtue  [  #53°  ] 
whereof  the  defendant  entered  the  said  place,  and  was  possessed 
of  the  same  liberty ;  and  because  the  said  cattle,  at  the  time 
when,  were  wrongfully  and  injuriously  in  and  upon  that  part  of 
the  said  place  in  which,  which  just  before  and  at  the  said  time 
when,  was  used  by  the  defendant  for  the  purpose  of  working  and 
quarrying  the  quarries  of  paving  stone  and  tile,  there  before  that 
time  found,  and  then  found,  breaking  and  injuring  the  paving 
stones  and  tiles  then  there  being,  and  breaking  and  entering  the 
sheds  of  the  defendant,  then  there  necessarily  erected  and  being, 
for  the  purpose  of  quarrying  and  working  the  said  quarries  of 
paving  stone  and  tile  there,  and  for  the  complete  enjoyment  and 
exercise  of  the  said  grant  and  demise,  and  doing  damage  there  to 
the  defendant,  he  avowed  taking  them  as  a  distress  for  such 
damage.  The  plaintiff,  denying  by  protestation  the  sufficiency 
of  the  avowry,  and  the  demise  by  Bragge,  pleaded,  that  the  place 
in  which  was  a  close  containing  six  acres,  and  that  he,  the  plain- 
tiff, was  lawfully  possessed  thereof,  and  that  there  was  not,  at 
the  said  time  when,  nor  for  long  before  was  there,  any  sufficient 
fence  or  mound  to  prevent  or  hinder  cattle,  depasturing  in  the 
said  close,  from  entering  into  and  upon  the  said  part  of  the  said 
close,  which  was  used  by  the  defendant  for  working  and  quarrying 
the  said  quarries  of  paving  stone  and  tile  found  in  and  upon  the 
said  place  in  which,  or  breaking  and  entering  the  said  sheds,  or 
to  separate  the  same  from  the  residue  of  the  said  close ;  and  that 
the  plaintiff  being  so  possessed  of  the  close,  a  little  while  before 
the  said  time  when,  put  in  his  cattle  to  depasture  the  grass  there ; 
and  if  the  said  cattle,  at  the  said  time  when,  were  in  and  upon 
that  part  of  the  said  close  which  just  before  the  said  time  when, 
was  used  by  the  defendant  for  the  purpose  of  quarrying,  &c. 
breaking  and  injuring  the  paving  stones  and  tiles  there,  and 
breaking  and  entering  the  sheds  there  erected,  the  same  was 
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Churchill  ^occasioned  by  the  neglect  and  default  of  the  defendant,  in  not 
Evlss.  properly  guarding,  watching,  fencing,  and  protecting  the  said 
[  +631  ]  stones,  tiles,  and  sheds,  from  the  said  cattle,  so  lawfully  turned 
into  the  said  close,  for  the  purpose  and  on  the  occasion  aforesaid ; 
and  the  cattle  were  in  the  said  close,  as  it  was  lawful  for  them  to 
be,  on  the  purpose  aforesaid,  until  the  defendant  of  his  own 
wrong  seized  and  took  them,  <tc.  The  defendant  protesting 
against  the  sufficiency  of  the  plea,  replied,  that  neither  before  nor 
at  the  said  time  when,  was  it  the  duty  of  him,  the  defendant, 
neither  was  he  in  any  way  obliged,  to  raise  up  any  fence  or 
mound,  to  prevent  or  hinder  any  cattle  depasturing  in  the  said 
close  from  entering  into  and  upon  the  said  part  of  the  said  close,* 
which  was  used  by  him  for  quarrying,  &c.  or  from  breaking  and 
entering  the  said  sheds,  or  to  separate  the  same  from  the  residue 
of  the  close.  The  plaintiff  demurred,  and  assigned  for  causes,, 
that  the  defendant  by  his  replication  did  not  in  any  manner  shew- 
that  he  was  not  in  default  by  not  watching  or  otherwise  keeping 
off  the  said  cattle  from  the  said  stones  or  quarries ;  and  that  the 
replication  did  not  deny  the  right  of  the  plaintiff  to  turn  his 
cattle  into  the  said  close  in  which,  nor  his  possession  of  the  close,, 
nor  shew  any  obligation  on  the  plaintiff  to  fence  out,  or  watch  the 
said  cattle,  from  the  said  parts  of  the  said  close  where  the  same 
were  taken ;  and  that  the  replication  was,  in  this  and  other 
respects,  no  answer  to  the  plea,  nor  could  any  issue  be  taken  on 
it ;  and  that  the  replication  shewed  no  ground  for  supporting  the 
distress,  and  seemed  to  draw  into  issue  before  a  jury  matter  of 
law  only,  and  no  proper  issue  could  be  taken  on  it.  The  questions 
intended  to  be  raised  on  these  pleadings  were,  1.  Whether  the 
interest  conveyed  by  the  grant  to  the  Emmets  was  of  such  a 
nature  that  it  could  pass  by  assignment  to  the  defendant ;  and 
2.  Whether,  in  consequence  of  the  grant  of  licence  to  work  the 
[♦632]  stone  quarries,  *the  owner  of  the  land  was  answerable  for 
damages  done  by  his  cattle,  put  into  other  parts  of  the  close,  and 
straying  for  want  of  fences  into  that  part  occupied  by  the  grantee's, 
works.  8.  Supposing  the  owner  of  the  land  to  be  answerable  for 
such  damage,  whether  the  grantee  was  justified  in  distraining,  or 
whether,  inasmuch  as  there  was  no  demise  to  him,  or  exclusive 
possession  of  the  soil  in  him,  he  should  not  rather  have  brought 
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an  action.    4.  Whether  the  replication  was  sufficient,  in  denying    Chueohili* 
merely  the  obligation  on  the  grantee  to  fence,  and  not  his      Evans. 
obligation  to  watch  and  protect  the  quarries  and  works. 

The  Coubt  relieved  Best,  Serjt.  who  would  have  argued  in 
support  of  the  demurrer,  and  called  upon  Lens,  Serjt.  to  support 
the  replication,  desiring  him  to  consider  whether,  supposing  this 
grant  amounted  to  a  demise,  it  would  hinder  the  possessor  of  the 
close  from  depasturing  it  in  common  with  the  plaintiff. 

Lens  admitted,  that  if  this  grant  conveyed  nothing  more 
than  a  licence  to  do  some  act  in  the  close  of  another,  he  could 
not  sustain  the  case.  But  the  grantor,  in  giving  the  sole  and 
exclusive  privilege  of  taking  the  stone,  had  granted  so  much,  that 
he  could  not  himself  enter  on  the  grantee ;  and  though  he  might 
turn  his  cattle  into  the  other  part  of  the  field,  which  was  not 
quarried,  he  must  take  care  to  confine  them  to  that  part. 
Neither  one  of  two  neighbours  is  bound  to  fence  against  the 
other,  except  by  prescription.  Therefore  when  the  plaintiff 
alleges  that  his  cattle  entered  on  the  defendant  for  the  want  of 
fences,  it  is  sufficient  for  the  defendant  to  say  that  he  is  not 
bound  to  maintain  a  fence  :  it  is  only  required  of  him  to  shew 
that  he  has  a  right  to  distrain,  which  he  does,  by  stating  that  he 
is  under  no  obligation  to  fence ; .  and  that  the  cattle  have 
trespassed  *on  the  quarry  which  he  is  working.  [  *533  ] 

(Heath,  J.  observed  that  the  avowry  stated  a  licence  only,  so 
that  upon  the  pleadings  no  question  could  arise  respecting  the 
effect  of  a  lease.) 

In  a  demise  of  pasturage  there  is  no  absolute  demise  of  the  soil. 
In  Burt  v.  Moore,  5  T.  B.  829,  t  it  was  held  that  a  person  who 
had  a  demise  of  the  milk  of  certain  cows  to  be  fed  on  certain 
land,  with  a  covenant  that  no  other  cattle  should  be  fed  there, 
might  maintain  trespass  against  the  possessor  of  other  cattle 
which  came  into  those  fields ;  and  if  he  could  maintain  trespass, 
no  doubt  he  could  also  distrain  them.  That  was  argued  to  be 
merely  a  licence,  and  a  personal  covenant  about  milk,  but  it  was 

t  2  B.  B.  611. 
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Churchill  held  otherwise.  So  in  WiUon  v.  Mackreth,  8  Burr.  1824,  which 
Evans.  was  an  action  for  catting  turf,  it  was  held  that  trespass  lies 
wherever  there  is  an  exclusive  right*  In  the  present  instance 
there  is  an  exclusive  right.  2  Bo.  Ab.  549,  Trespas  H.  He  that 
hath  only  the  herbage  of  a  forest,  or  close,  may  have  trespass 
quare  clausum  fregit,  as  well  as  if  he  had  the  land.  So  if  one 
seised  in  fee  demise  the  pasture  of  a  close  for  years,  the  grantee 
shall  have  trespass  quare  clausum  fregit,  for  the  close  itself  is 
thereby  demised  to  be  pastured,  and  not  merely  the  pasture  to  be 
taken  by  the  mouth  of  his  cattle.  Ibid.  pi.  2.  With  respect  to 
the  obligation  which  lay  on  the  defendant  to  fence,  it  is  held  in 
the  case  of  Webb  v.  Paternoster,  2  Bo.  Bep.  143  and  152,  that 
one  who  had  licence  for  a  limited  term  to  put  his  hay  on  the 
land  of  another,  could  not  maintain  trespass  against  the  lessee 
of  the  soil,  whose  cattle  had  eaten  his  hay  after  the  term  was 
expired ;  but  besides  that  objection  derived  from  the  determina- 
tion of  the  licence,  which  in  the  present  case  is  still  in  force, 
there  is  a  substantial  difference  in  the  nature  of  the  grant ;  for  in 
this  case  the  grant  abridges  the  grantor's  future  power  of  turning 
his  cattle  over  his  own  field.  The  necessity  of  maintaining  a 
fence,  or  keeping  a  guard  to  watch  the  cattle,  is  not  incumbent 
[  *634  ]  *on  the  plaintiff.  It  is  similar  to  the  case  of  two  persons  having 
adjoining  fields,  and  no  hedge  between  them,  where  neither  is 
bound  to  repair  the  fence,  but  each  must  take  care  that  his  own 
beasts  do  not  trespass  on  his  neighbour.  2  Bo.  Ab.  565,  pi.  7. 
If  my  land  be  open  to  the  highway,  and  the  beasts  of  a  stranger 
enter  upon  the  land,  it  is  not  justifiable.  Otherwise,  if  cattle  in 
passage  on  the  highway  eat  herbs  or  corn,  raptim  et  spar&im, 
against  the  will  of  the  owner :  it  will  excuse  the  trespass.  Co. 
Dig.  Trespass  D.  Go.  Dig.  Droit.  M.  2.  If  the  owner  of  200  acres 
in  a  common  moor  enfeoffs  B.  of  50  acres,  B.  ought  to  inclose  at 
his  peril.  And  Dyer,  372  b.  is  cited,  where  the  case  is,  that  "  a 
man  seised  of  200  acres  of  common  moor,  enfeoffed  another  of 
50  acres  of  this  moor,  towards  the  north.  The  feoffee  puts  his 
beasts  into  the  50  acres,  and  pro  defectu  clausura,  the  beasts  stray 
into  the  residue  of  the  moor,  and  are  there  distrained,  damage 
feasant;  and  it  seems  a  good  distress;  for  the  purchaser  is 
holdenby  law  to  enclose  or  guard  his  beasts  within  the  50  acres, 
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and  so  it  seems  ought  the  lord  of  the  residue  to  do  as  to  his  chubohill 
beasts  ;  and  so  was  it  adjudged  in  this  Term."  In  like  manner,  Evlm 
undoubtedly,  the  landlord  or  his  tenant  in  the  present  case  is 
entitled  to  use  his  pasture  of  the  residue  of  his  close,  but  he  is 
also  bound  to  prevent  his  cattle  from  entering  on  the  other  part ; 
and  to  draw  the  plaintiff's  attention  to  this  point,  the  defendant 
shews  an  exclusive  demise  of  the  quarry,  in  consequence  of  which 
the  plaintiff  cannot  lawfully  permit  his  cattle  to  wander  over  the 
said  place  in  which,  without  taking  care  that  they  do  no  damage. 
This  is  not  the  case  of  a  joint  or  common  occupation,  in  which, 
undoubtedly,  trespass  would  not  lie,  but  it  is  an  exclusive  posses- 
sion. In  Wilson  v.  Mackreth,  it  was  said  that  the  circumstance 
of  other  persons  having  common  of  pasture  over  the  turbary 
ground  was  immaterial.  The  replication,  therefore,  has 
sufficiently  denied  the  material  part  of  the  plea,  which  infers  an 
obligation  on  the  defendant  *to  maintain  a  defence.  As  to  the  C  *535  3 
validity  of  the  assignment,  he  admitted,  that  if  the  grant  did  not 
amount  to  a  lease,  but  conveyed  merely  a  licence,  it  was  not  an 
assignable  interest. 

Best  in  reply  was  stopped  by  the  Court. 

Mansfield,  Ch.  J. : 

The  cases  cited  do  not  come  up  to  the  present  question.  Upon 
the  feoffment  of  50  acres,  each  party  had  an  equal  exclusive 
right  in  his  own  land.  Here  the  defendant  has  the  exclusive 
right  of  digging  stone,  but  the  plaintiff  has  every  other  right  in 
the  soil,  and  he  does  not  by  any  act  of  his  injure  the  defendant's 
right :  but  the  defendant  having  a  partial  and  limited  right  here 
to  take  the  stones,  and  the  plaintiff  possessing  all  other  rights,  in 
the  fair  exercise  of  the  right  of  pasturage,  which  is  one  of  them, 
this  damage  accidentally  happens. 

Chambrb,  J. : 

In  the  case  of  Wilson  v.  Mackreth,  the  plaintiff  had  not  a  mere 
right  of  turbary,  but  the  exclusive  possession  of  a  portion  of  the 
turbary  land,  marked  out  by  metes  and  bounds.  But  this  quarry 
may  progressively  extend  over  every  part  of  the  close.  There 
would  be  no  end  of  fencing  in  this  case;  for  as  soon  as  the 


606  1809.    C.  P.    1  TAUNT.  585—536.  [b.b. 

Chtochill  plaintiff  had  fenced,  the  defendant  would  dig  stone  under  the 
Evaxs.      fence  and  destroy  it.    He  cannot  possibly  have  any  thing  more 
than  a  concurrent  possession  of  the  land.    And  he  cannot  distrain 
a  tenant  in  common. 

Lawrence,  J. : 

The  argument  supposes  that  no  advantage  could  arise  to  any 
person  upon  that  spot,  except  from  the  stone ;  but  the  plaintiff 
has  not  by  his  pleadings  disaffirmed  that  other  advantages  might 
arise  on  that  spot,  besides  the  getting  those  stones,  as  herbage 
[  *5S6  ]  for  the  *cattle.  Perhaps  the  defendant  might  have  brought  an 
action  for  the  mischief  the  cattle  had  done,  or  might  have  driven 
them  off ;  but  here  he  has  distrained  them. 

Judgment  for  the  plaintiff. 


"°*  CASWELL  v.   COARR 

May  12. 
_1-  (1  Taunt.  566—568.) 

[  566  ]  Upon  the  breach  of  the  warranty  of  a  horse,  if  the  hone  is  returned, 

the  measure  of  damages  is  the  price  paid  for  him. 

If  the  horse  is  not  returned,  the  measure  of  damages  is  the  difference 
between  his  real  value  and  the  price  given. 

If  the  horse  is  not  tendered  to  the  defendant,  the  plaintiff  can  recover 
no  damages  for  the  expense  of  his  keep. 

This  was  an  action  upon  the  warranty  of  a  horse,  sold  by  the 
defendant  to  the  plaintiff  for  the  sum  of  20Z.  Upon  the  trial  of 
this  cause  at  the  sittings  after  last  Hilary  Term,  at  Guildhall, 
before  Mansfield,  Ch.  J.+  the  warranty  and  unsoundness  were 
proved  ;  no  tender  had  been  made  of  returning  the  horse  to  any 
person  who  could  be  identified  with  the  defendant  as  his  agent. 
Whereupon  CockeU,  Serjt.  contended,  that  the  plaintiff  could 
[  #567  ]  recover  nothing  for  the  keep  of  the  horse ;  and  *that  if  the  plain- 
tiff took  the  201.  the  horse  must  be  returned.  Best,  Serjt.  on 
the  other  hand,  contended,  that  the  defendant  was  not  entitled  to 
a  return  of  the  horse,  unless  he  paid  for  his  keep  in  the  interim. 
Mansfield,  Ch.  J.  directed  the  jury,  that  if  the  horse  was 
returned  to  the  defendant,  the  price  of  the  horse  ought  to  be 
given :  if  the  horse  was  kept,  the  verdict  ought  to  be  for  the  dif- 
ference between  the  value  and  the  price.    The  jury,  contrary  to 

t  2  Camp.  82. 
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this  direction,  found  their  verdict  for  the  plaintiff  with  802.  10s.     Caswxli. 

damages,  being  201.  for  the  horse,  and  10  guineas  for  its  keep.       coLus. 

CockeU  in  this  Term  obtained  a  rule  nisi  to  set  aside  the  verdict 

and  have  a  new  trial ;  upon  this  application,  it  appeared  that  the 

horse  had  stood,  both  before  the  commencement  of  the  action, 

and  since  the  trial,  at  a  livery  stable,  the  keeper  of  which  would 

not  deliver  up  the  horse,  unless  paid  for  his  keep;  but  that 

immediately  after  the  trial  the  plaintiff  had  given  the  defendant's 

attorney  notice  that  the  horse  was  there,  and  that  he  might  go 

and  take  it  there,  but  not  accompanying  the  notice  with  any  offer 

to  pay  for  its  keep. 

Best  j  now  shewed  cause : 

The  plaintiff  does  not  proceed  upon  a  dissolution  of  the 
(Contract,  but  he  contends  that  the  expense  of  the  keep  of  the 
horse  is  one  of  the  consequences  of  the  breach  of  the  contract. 
He  also  relied  on  the  notice  given  immediately  after  the  trial. 
He  again  offered  that  the  defendant  might  take  the  horse. 

CockeU,  contra : 
That  will  not  do :  the  horse  must  be  delivered  to  the  defendant. 

Mansfield,  Ch.  J. : 

The  contract  being  broken,  the  defendant  must  give  back  the 
money,  and  the  plaintiff  must  return  the  horse ;  but  unless  the 
plaintiff  has  previously  tendered  him,  he  cannot  recover  for  the 
keep ;  "because  it  was  not  the  defendant's  fault  that  the  plaintiff  [  *563  ] 
kept  him.  When  the  warranty  was  broken,  the  plaintiff  might 
instantly  have  sold  the  horse  for  what  he  could  get,  and  might 
have  recovered  the  residue  of  the  price  in  damages.  All  that  can 
now  be  done,  is  to  reduce  the  damages  to  20Z.  and  to  let  the 
horse  be  re-delivered. 

Lawbencb,  J. : 

If  the  plaintiff  buys  the  horse,  it  is  his  own,  and  he  must  keep 
his  own  horse  as  long  as  he  has  it. 

Rule  absolute  to  reduce  the  verdict  to  20Z.,  the  plaintiff 
undertaking  to  deliver  back  the  horse  free  of  any 
expenses  for  its  keep. 
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J809-  BOWCHEE  v.  NOIDSTKOM.t 

May  13. 
(1  Taunt.  568—570.) 

[  568  ]  If  one  of  a  ship's  crew  does  a  wilful  act  of  injury  to  another  ship, 

without  any  direction  from  or  privity  of  the  master,  trespass  cannot  be 
maintained  against  the  master,  although  he  was  on  board  at  the  time. 

The  master  of  a  ship  is  not  discharged  of  his  responsibility  for  the 
acts  of  his  crew,  although  done  under  the  direction  of  a  pilot,  who,  by 
the  regulations  of  a  statute,  supersedes  the  master  for  the  time  in  the 
government  of  his  ship. 

This  was  an  action  of  trespass,  brought  by  the  plaintiff,  who 
was  owner  of  a  vessel  called  the  Providence,  against  the  defendant, 
who  was  master  of  a  Swedish  ship  lying  in  the  river,  to  recover  & 
compensation  for  the  damage  which  the  plaintiff  had  sustained 
by  the  cutting  away  of  part  of  his  mainsail  by  a  person  on  board 
the  defendant's  ship.  The  defendant  pleaded  the  general  issue. 
Upon  the  trial  of  this  cause  at  Guildhall,  at  the  sittings  after 
last  Hilary  Term,  before  Mansfield,  Ch.  J.  it  appeared  that  white 
the  plaintiff  was  endeavouring  to  steer  his  vessel  between  the 
defendant's  ship,  which  lay  at  anchor,  and  another,  he  fell 
athwart  the  hawse  of  the  defendant's  ship,  the  gib  boom  of 
which  went  through  the  plaintiff's  mainsail.  After  his  vessel  had 
[  *569  ]  been  entangled  *in  this  way  for  half  an  hour,  a  pilot  who  was  on 
board,  and  had  the  care  of  the  defendant's  ship,  gave  directions 
to  one  of  the  crew  to  cut  away ;  and  the  man  to  whom  he  gave 
the  direction,  immediately  cut  five  or  six  clews  of  the  plaintiff's 
mainsail,  and  part  of  his  boom.  The  defendant's  ship  was  in  no 
danger,  and  it  was  probable  that  the  plaintiff  could,  without  this 
operation,  have  extricated  his  vessel  in  the  space  of  another  hour. 
The  defendant  was  at  that  time  on  board,  but  he  was  asleep  in 
his  bed,  and  gave  no  orders  throughout  the  whole  transaction. 
With  respect  to  the  captain's  liability,  Mansfield,  Ch.  J.  was  of 
opinion,  that  although  there  was  a  pilot  on  board,  the  pilot  does 
not  represent  the  ship,  and  that  the  master  was  still  answerable 
for  every  trespass.    The  jury  found  a  verdict  for  the  plaintiff. 

Vavghan,  Serjt.  had,  on  a  former  day  in  this  Term,  obtained 
a  rule  nisi  to  set  aside  the  verdict,  and  have  a  new  trial,  upon 
two  objections.     1.  That  the  action  ought  to  have  been  brought 

t  See  1  Maude  &  Pollock,  4th  ed.,  286,  n.  (t). 
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against  the  pilot,  not  against  the  captain;  because  the  stat.  Bowcher 
S  Geo.  I.  c.  18,  which  compels  the  captain  to  take  on  board  a  pilot  noidstroit. 
in  order  to  come  up  the  Thames,  and  supersedes  his  authority 
while  the  pilot  remains  on  board,  thereby  also  takes  off  the 
captain's  responsibility  for  acts  done  during  that  time.  2.  That 
the  action  ought  to  have  been  case,  and  not  trespass.  Huggett 
v.  Montgomery,  2  Bos.  &  P.  (N.  R.)  446. 

(Lawrence,  J.  mentioned,  with  relation  to  the  first  point,  the 
case  of  an  action  brought  against  the  captain  of  the  Russell  man 
of  war,  for  running  down  the  Loudon  East  Indiaman.  The 
captain  was  sleeping  in  his  cabin :  the  lieutenant  of  the  watch 
had  the  command  of  the  ship ;  and  it  was  urged  that  the  captain 
was  not  liable  for  this  misfortune,  inasmuch  as  the  lieutenant 
was  not  his  servant,  being  put  in  by  the  Admiralty :  but  the 
objection  did  not  prevail,  and  he  was  held  liable.) 

Shepherd,  Serjt.  now  shewed  cause  :  [  570  ] 

An  action  upon  the  case  could  not  have  been  maintained  here, 
for  this  was  not  an  act  of  negligence,  but  a  wilful  cutting: 
trespass,  therefore,  is  the  right  action ;  and  if  the  defendant 
relied  upon  any  supposed  necessity  for  cutting  away  the  sail,  he 
ought  to  have  pleaded  it  in  justification.  In  the  case  of  a  sheriff, 
trespass  lies  against  him  for  the  act  of  his  bailiff. 

Vaughan,  contra. 

The  Court  held  that  as  it  did  not  appear  that  the  captain  had 
done  any  act  in  this  case,  the  rule  to  enter  a  nonsuit  must 
be  made 

Absolute. 
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1809.  TOPTTAM  v.   BKADDICK. 

***  15'  (1  Taunt.  572-577.) 

r  572  1  If  goods  are  consigned  to  a  factor  for  sale  on  commission,  the  law  will 

raise  a  contract  to  account  for  such  as  are  sold,  to  pay  oyer  the  proceeds, 
and  to  re-deliver  the  residue  unsold,  on  demand. 

And  an  action  does  not  lie  against  him  for  not  accounting,  till  after  a 
demand  made  of  an  account. 

Therefore  the  statute  of  limitations  runs  only  from  the  time  of  a 
demand  made. 

After  a  reasonable  time  elapsed,  a  jury  might  presume  that  the 
consignor  had  made  a  demand,  and  that  the  factor  had  accounted. 

And  14  years  would  be  a  sufficient  time  for  such  a  presumption. 

If  it  were  not  rebutted  by  circumstances. 

The  declaration  in  this  case  stated,  that  in  the  lifetime  of 
William  Cox,  since  deceased,  who  in  his  lifetime  was  a  partner 
with  the  defendant,  to  wit,  in  August,  1795,  in  consideration  that 
the  plaintiffs,  at  the  request  of  Cox  and  the  defendant,  had 
consigned  and  delivered  to  them  certain  goods  to  be  by  them 
sold  and  disposed  of,  for  and  on  the  plaintiff's  account,  for 
certain  commission ;  Cox  and  the  defendant  undertook  to  render 
to  the  plaintiffs  a  just  account  of  the  sale  of  such  of  the  goods  as 
should  be  sold  and  disposed  of,  and  to  pay  over  the  proceeds 
thereof,  and  also  to  return  to  them  such  of  the  goods  as  should 
remain  unsold  and  undisposed  of,  when  they,  Cox  and  the 
defendant,  should  be  thereto  afterwards  requested  :  the  declara- 
tion then  averred  a  request  made  to  the  defendant  since  the 
death  of  Cox,  to  wit,  in  April,  1808,  and  a  refusal.  The 
defendant  pleaded,  1.  The  general  issue.  2.  That  the  action  did 
not  accrue  within  six  years.  Upon  the  trial  of  the  cause  at 
Guildhall,  at  the  sittings  after  last  Hilary  Term,  before 
[  •373  ]  *Mansfield,  Ch.  J.,  the  plaintiff  proved  the  consignment  to  have 
been  made  at  the  time  stated  in  the  declaration,  with  an  invoice, 
in  which  Cox  and  the  defendant  were  made  debtors  for  91Z.,  the 
amount  of  the  goods,  but  there  was  no  proof  of  any  special 
contract  as  to  the  terms  of  the  commission.  It  was  also  proved 
that  Wood,  another  creditor,  who  had  made  similar  consignments 
in  1795,  had  in  1801  applied  to  Braddick  for  payment  of  his 
debt,  and  had  then  received  for  answer  that  he  could  get  no 
account  from  Cox,  but  that  when  he  did  he  would  dissolve  the 
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partnership  and    pay  the    creditors.      The    partnership    was      Topham 

dissolved  in  1802,  and  Cox  died  in  1804.     In  April,  1808,  the    brad'dick. 

plaintiffs  applied  by  letter  to  the  defendant  for  an  account  of  the 

sales,  and  payment  of  the  proceeds,  and  for  re-delivery  of  such 

part  of  the  goods,  if  any,  as  might  be  yet  undisposed  of.    To 

this  letter  the  defendant  returned  no  answer,  and  there  was  no 

proof  that  he  had  in  any  manner  admitted  his  liability  within 

the    last    six    years.       Vaughan,    Serjt.,    for    the    defendant, 

contended,  that  it  ought  to  be  presumed  from  the  lapse  of 

15  years  since  the  delivery  of  the  goods,  that  the  plaintiff  had 

made  a  demand  at  some  time  before,  and  that  the  defendant  had 

accounted.     The  jury,  under  the  direction  of  Mansfield,  Ch.  J., 

who  thought  that  the  cause  of  action  was  not  complete  till  a 

demand  made,  found  a  verdict  for  the  plaintiff. 

Vaughan,  in  this  Term,  obtained  a  rule  nisi  to  set  aside  the 
verdict  and  enter  a  nonsuit,  on  the  same  objections  which  he 
had  made  at  the  trial. 

Shepherd  and  Best,  Serjts.,  now  shewed  cause : 

The  words  of  the  statute  of  limitations  are,  "  within  six  years 
next  after  the  cause  of  action."  That  must  mean  a  clear  and 
complete  cause  of  action.  This  cause  of  action  was  not  complete 
till  long  within  six  years  before  the  Commencement  of  the  suit.  [  *574 
It  might  be  extremely  difficult  to  say  at  what  time  the  plaintiff 
was  entitled  peremptorily  to  demand  an  account :  the  law  would 
say  it  must  be  within  a  reasonable  time  ;  but  when  that  period 
arrives,  the  plaintiff  must  mark  it  by  an  act  of  his  own,  by 
a  request  to  account.  If  a  debt  is  immediate  upon  some  par- 
ticular event,  as  the  delivery  of  goods  sold,  or  the  arrival  of  a 
pay-day  fixed  by  the  contract,  no  demand  is  necessary,  and  in 
that  case  the  statute  would  operate  from  the  time  fixed:  but  this 
is  not  a  contract  that  the  defendant  will,  within  a  given  time, 
account :  when  can  it  be  said  that  this  plaintiff  had  a  complete 
right  of  action  ?  Certainly  not  upon  the  instant  delivery  of  the 
goods.  And  if  not  then,  what  other  period  is  to  be  assigned 
from  which  the  six  years  can  be  computed  ?  It  was  necessary 
that  the  plaintiff  should  ask  for  an  account,  before  he  could  sue 
for  the  neglect  to  deliver  it,  he  could  not  maintain  this  action 

B  B  2 
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Topham  without  averring  in  his  declaration  the  demand  of  an  account, 
Braddick.  and  ^at  which  is  material  to  be  averred,  is  also  material  to  be 
proved ;  and  if  he  had  sued  without  such  previous  request,  the 
want  of  it  would  have  been  a  good  defence.  The  cause  of  action, 
therefore,  is  complete  only  from  the  time  of  the  demand.  In 
1  Bl.  Rep.  853,  Fenton  v.  Emblers,  Lord  Mansfield,  Ch.  J.  held 
that  the  statute  of  limitations  runs  only  from  the  time  of  a  con- 
tingency happening,  not  from  the  time  of  the  promise: 
consequently,  unless  it  can  be  shewn  that  the  plaintiff  had 
applied  for  the  account  more  than  six  years  before  the 
commencement  of  this  suit,  the  statute  of  limitations  does  not 
protect  the  defendant.  The  request  made  in  1801  was  not  made 
on  account  of  these  goods. 

Vaughan,  Serjt.  contra : 

There  was  no  precise  evidence  of  the  contract  stated  in  the 
declaration :  the  only  evidence  was,  that  other  persons  had  dealt 
[*375]  with  Cox  and  *Braddick  on  these  terms.  But  supposing  the 
contract  proved,  more  than  six  years  have  elapsed  since  the 
cause  of  action  was  complete  :  for  the  defendant  promised 
generally  that  he  would  pay  all  the  partnership  debts  upon  the 
dissolution  of  the  partnership.  That  event  took  place  in  1802, 
and  the  cause  of  action  became  complete  upon  that  contingency 
happening,  since  which  more  than  six  years  have  elapsed. 
According  to  the  plaintiff's  argument,  thirty  or  fifty  years  would 
not  do  away  the  cause  of  action.  But  the  law  requires  that  at 
all  events  the  goods  must  be  either  sold  or  returned  within  a 
reasonable  time,  and  as  so  many  years  have  elapsed,  it  ought  to 
have  been  left  to  the  jury  to  presume  whether  a  demand  had  not 
been  made  before.  In  1  Salk.  421,  Green  v.  lievett,  Lord  Holt 
said  that  the  statute  of  limitations,  upon  which  the  security 
of  all  men  depends,  was  to  be  favoured.  Presumptions  ought, 
therefore,  to  be  raised  in  favour  of  it ;  and  as  it  is  a  remedial 
statute,  it  ought  to  be  liberally  construed.  If  a  promissory  note 
is  made  payable  on  demand,  a  previous  demand  is  not  necessary : 
the  commencement  of  the  action  is  a  sufficient  demand. 
12  Mod.  444.  CoUins  v.  Benning,  the  Court  held  that  if  the 
promise  were  for  a  collateral  -thing,  which,  would  create  no  debt 
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till  demand,  it  might  be  necessary  for  the  defendant  to  plead  that      Topham 
he  had  not  promised  within  six  years  after  demand  made ;  but    Bbaddick. 
there  it  was  an  indebitatus  assumpsit,  which  shewed  a  debt  at 
the  time  of  the  promise,  and,  therefore,  a  plea  of  non  assumpsit 
infra  sex  annos  was  good.      The  case  cited  from  Blackstone  is 
not  applicable. 

Mansfield,  Ch.  J. : 

It  would  be  too  much  to  say  that  we  could  find  a  period,  which 
must  be  between  1801  and  the  present  time,  when  the  plaintiff 
could  have  brought  an  action :  the  defendant's  own  case  proves 
that  *the  plaintiff  was  to  do  a  collateral  thing,  and  that  no  action  [  *576  ] 
lay  till  demand.  How  and  when  was  the  demand  to  be  made  ? 
The  only  person  who-could  know  the  state  of  the  consignment, 
had  neglected,  according  to  the  defendant's  own  statement,  to 
render  any  account,  up  to  the  year  1801.  In  that  year,  Wood, 
who  stood  in  the  same  predicament,  though  not  in  the  same  con- 
tract, with  the  plaintiff,  made  a  demand,  not  with  any  view  to 
found  this  action  ;  and  the  defendant  then  said  he  could  get  no 
account  from  Cox.  If  Cox  had  then  rendered  no  account  of  the 
goods  of  Wood  and  others,  there  was  little  ground  for  the  jury  to 
presume  that  he  had  rendered  any  account  of  the  plaintiff's 
goods.  Wood  waited  three  or  four  years  before  he  sued,t  with 
the  hope  that  the  defendant  might  receive  an  account  from  Cox. 
Why  then  are  we  to  fix  on  any  particular  period  after  1801,  and 
before  this  action  brought,  at  which  we  may  presume  that  the 
defendant  did  account  ?  Or  why  are  we  to  presume  that  an 
earlier  demand  was  made  by  the  plaintiff,  when  it  appears  that 
none  was  made  by.  the  other  creditors  ?  And  the  case  in  12 
Mod.  shews  there  must  be  a  demand  made.  There  is  no  ground, 
therefore,  to  direct  a  jury  to  presume  that  any  account  had  been 
rendered,  nor  would  they  have  presumed  it  if  they  had  been  so 
directed  ;  for  strong  evidence  was  given  against  it,  by  the  defen- 
dant's assigning  the  reason  why  he  had  not  accounted. 

Heath,  J.  was  of  the  same  opinion.  In  ordinary  cases  it 
might  be  presumed,  from  length  of  time,  that  the  consignee  had 
accounted.    But  a  demand  must  be  either  proved  or  presumed, 

t  Wood  v.  Braddick,  9  E.  B.  711  (1  Taunt  104). 
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Topbam     in  order  to  give  the  plaintiff  a  cause  of  action ;  and  what  reason 

Vm 

Braddick.   had  either  my  Lord  or  the  *jury  to  presume  a  demand  in  this 
T  *577  ]      case  ?    The  only  probable  presumption  was,  that  the  parties  had 
accounted,  and  the  circumstances  disproved  that. 

Lawrence,  J. : 

The  action  would  not  lie  at  the  end  of  a  week  from  the  delivery 
of  the  goods  :  this  is  not  like  the  case  of  money  lent,  which  is 
recoverable  the  next  week.  The  goods  were  not  delivered  to  be 
accounted  for  on  the  next  day ;  they  were  to  go  to  a  distant 
country  to  be  disposed  of,  and  considerable  time  must  be  allowed 
for  their  arrival  there,  for  their  sale,  and  for  the  return  of  the 
account.  I  remember  an  action  of  trover  between  Lord  Bute 
and  Mr.  Wortley  Montague,  for  furniture  left  for  many  years  in 
a  mansion-house.  The  statute  of  limitations  was  set  up ;  but 
the  demand  and  refusal  proved  were  of  recent  date,  and  the 
plaintiff  recovered.  There,  no  demand  and  refusal  were  pre- 
sumed to  have  been  made  at  any  time  before,  for  the  possession 
was  in  its  commencement  a  legal  possession. 

Chambbe,  J.  concurred.  It  is  perfectly  clear  from  the  case 
cited  by  Vaughan,  that  the  statute  could  not  run  from  the  begin* 
ning  of  the  contract.  The  space  of  fourteen  years  might  have 
given  ground  for  an  inference  that  all  had  been  fully  accounted 
for  and  paid :  for  by  an  account,  I  think,  is  meant,  not  a  piece  of 
paper,  but  payment.  But  there  is  evidence  that  the  defendant 
had  complained  that  Cox  had  not  remitted  the  proceeds,  or  ren- 
dered any  account,  which  repelled  the  presumption.  The  plain- 
tiff, therefore,  is  entitled  to  his  verdict,  and  the  rule  must  be 

Discharged. 
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K.  B.  (AT  NISI  PRIUS)  MICHAELMAS  TERM. 


WEDDERBURN  and  Others  v.  BELL.  iso7. 

(1  Camp.  1—3.)  Dee%  lm 

A  ship,  insured  on  condition  of  sailing  with  convoy,  must  (to  be  sea-  [  l  ] 

worthy)  be  properly  equipped  with  sails  so  as  to  be  able  to  keep  up  with 
convoy,  as  well  as  furnished  with  a  sufficient  crew. 

Assumpsit  on  a  p'olicy  of  insurance,  on  goods  on  board  the 
Minorca,  at  and  from  Jamaica  to  London,  at  a  premium  of 
ten  guineas  per  cent,  to  return  51.  per  cent,  if  the  ship  sailed 
from  the  place  of  rendezvous  with  convoy  for  the  voyage  and 
Arrived.  The  first  count  of  the  declaration  laid  the  loss  to  be 
by  the  barratry  of  the  master ;  the  second,  by  the  perils  of  the 
sea. 

The  ship  sailed  for  England  with  convoy  in  the  end  of  July, 
1806.  On  the  12th  of  August  she  parted  from  the  fleet,  and 
being  never  more  heard  of,  was  supposed  to  have  foundered  in 
a  hurricane,  which  immediately  followed. 

The  defence  rested  on  two  grounds ;  first,  that  the  ship  on  the  [ 2  ] 
homeward-bound  voyage  was  not  properly  equipt  with  sails ; 
and  2ndly,  that  she  had  not  a  sufficient  crew.  It  appeared  in 
evidence,  that  her  sails  to  be  used  in  stormy  weather  were  in 
good  condition  ;  but  that  her  main-top-gallant  sail  and  studding- 
sails,  which  are  useful  in  light  breezes,  were  extremely  rotten, 
and  almost  quite  unserviceable.  The  evidence  concerning  the 
crew  was  contradictory. 

The  Attorney-General  for  the  plaintiffs  contended,  that  the 
decayed  state  of  the  top-gallant-sail  and  studding-sails  could 
not  constitute  any  want  of  sea- worthiness ;  as  they  were  not 
at  all  essential  to  the  safety  of  the  ship,  and  could  only  be  used 
in  calm  weather  to  quicken  her  speed.  All  that  the  doctrine 
of  sea- worthiness  required  was,  that  at  the  time  of  the  insurance 
the  ship  should  be  fit  to  perform  the  voyage,  unless  some  external 
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Wkdder-     accident  intervened.    The  Minorca  was  clearly  in  a  condition 

BIT  Hit 

and  others    to  do  this,  notwithstanding  the  supposed  deficiency  in  theso 

Bbll         sa^s '  an^  ^  'ac*  *^e  *oss  ^a(^  no*  keen  a*  a^  occa8i°ned  by 
the  want  of  them,  but  by  the  hurricane,  in  which  they  would 

have  been  ueeless.     The   weight  of  testimony  he  maintained 

was  in  favour  of  the  sufficiency  of  the  crew,  and  besides,  it  was 

often  impossible  to  procure  hands  in  the  West  Indies  upon  any 

terms. 

Lord  Ellenborough  : 

In  an  action  of  this  kind,  the  plaintiffs  are  bound  to  prove, 
not  only  that  the  ship  was  tight,  staunch,  and  strong,  but  that* 
she  was  properly  equipt  with  sails,  and  other  stores,  and  that 
she  was  manned  with  a  sufficient  crew  to  navigate  her  on  the 
[  *3  ]  *voyage  insured.  These  are  conditions  precedent  to  the  policy 
attaching ;  and  if  they  were  not  complied  with,  so  that  the 
peril  was  enhanced;  from  whatever  cause  this  might  arise, 
and  though  no  fraud  was  intended  on  the  part  of  the  assured, 
the  underwriters  may  answer,  "  we  are  not  liable."  The  hull 
of  the  ship  in  this  case  was  sufficient  and  sea- worthy ;  but  it 
appears,  that  when  she  left  Jamaica,  her  sails  were  highly 
defective.  It  is  not  enough  that  a  ship  is  supplied  with  such 
sails  as  are  essential  to  her  safety  from  the  perils  of  the  sea, 
and  which  might  enable  her,  if  not  intercepted,  from  at  some 
period  "or  other  completing  her  voyage.  A  person  who  under- 
writes a  policy  upon  her  has  a  right  to  expect  that  she  shall 
be  so  equipt  with  sails,  that  she  may  be  able  to  keep  up  with 
the  convoy,  and  get  to  her  port  of  destination  with  reasonable 
expedition.  She  must  be  rendered  as  secure  as  possible  from 
capture  by  the  enemy,  as  well  as  from  the  dangers  of  the  winds 
and  waves.  But  here  the  Minorca  appears  to  have  been  deficient 
in  sails,  on  which  her  speed  might  materially  depend ;  and  if  so, 
the  risk  being  thereby  greatly  increased,  the  policy  never  attached, 
and  this  action  cannot  be  supported.  His  Lordship  was  also  of 
opinion,  upon  weighing  the  testimony  on  the  one  side  and  on 
the  other,  that  the  crew  was  insufficient. 

The  defendant  had  a  verdict. 


VOL.  X.] 
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TINSON  v.  FKANCIS.f 

(1  Camp.  19—20.) 

Although  the  bond  fide  holder  of  a  promissory  note,  made  without  con- 
sideration, himself  gave  a  full  consideration  for  it ;  yet  if  he  took  it 
after  it  was  due  from  an  indorser,  who  had  been  entrusted  with  it  for  a 
special  purpose  and  without  any  right  to  negociate  it,  he  cannot  main- 
tain an  action  upon  it  against  the  maker. 

Assumpsit  on  a  promissory  note,  at  the  suit  of  the  indorsee 
against  the  maker. — A  primd  facie  case  being  made  out  by  the 
plaintiff,  it  was  proved  on  the  part  of  the  defendant,  that  the 
note  was  given  by  him  to  accommodate  a  person  of  the  name  of 
Ticken,  the  payee  ;  that  it  remained  in  the  hands  of  the  latter, 
till  after  it  became  due ;  that  he  then  gave  it  to  a  Mr.  Stevens, 
an  attorney,  to  be  returned  to  the  defendant,  and  that  Stevens 
indorsed  it  to  the  plaintiff. 

The  Attorney-General  for  the  plaintiff  said  his  client  was 
not  at  all  aware  of  the  circumstances  under  which  the  bill  had 
been  originally  made,  or  had  come  into  the  hands  of  Stevens, 
and  there  were  several  witnesses  to  prove  that  he  had  given 
Stevens  a  full  consideration  for  it. 


1807. 
Dec.  4. 


[19] 


Lord  Ellenborouoh  : 

After  a  bill  or  note  is  due,  it  comes  disgraced  to  the  indorsee, 
and  it  is  his  duty  to  make  inquiries  concerning  it.     If  he  takes 


t  This  case  has  been  criticised  by 
Malins,  V.  C.  in  Ex  parte  Swan 
(1868)  L.  E.  6  Eq.  344,  18  L?  T. 
N.  8.  230,  and  it  is  noted  by  His 
Honour,  Judge  Chalmers  among  the 
doubtful  cases.  If  however  Lord 
Ellenborough's  judgment  is  read 
in  the  light  of  the  facts  stated,  it  is 
not  inconsistent  with  His  Honour's 
proposition  that  "after  long  con-i 
troyersy  it  now  seems  settled  that 
mere  absence  of  consideration  is  not 
an  equity  which  attaches  to  a  bill" 
(Sturvenant  v.  Ford  (1842)  4  M.  &. 
Gr.  101 ;  Ex  parte  Swan,  ut  supra). 


The  case  seems  to  be  an  apt  illustra- 
tion of  the  words  of  the  Act  of  1882, 
that  an  overdue  bill  can  only  be 
negotiated  "  subject  to  any  defect  of 
title  affecting  it  at  its  maturity,  and 
thenceforward  no  person  who  takes 
it  can  acquire  or  give  a  better  title 
than  that  which  the  person  from 
whom  he  took  it  had."  So  that  the 
plaintiff  in  such  a  case  would  have 
no  better  title  than  Stevens,  the 
fraudulent  attorney.  The  original 
head-note  however  seems  to  require 
modification,  as  tending  to  support  a 
doctrine  which  is  exploded. — E.  C. 
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Tinbon      it,  though  he  gives  a  fall  consideration  for  it,  he  takes  it  on  the 
Frakcis.     credit  of  the  indorser,  and  subject  to  all  the  equities  with  which 
it  may  be  incumbered. 

Verdict  for  the  defendant. 


1807.         the  MAYOE,   &a  op  LONDON  v.  LONG,   Esq. 

^LRm  (1  Camp.  22—27.) 

[  22  ]  The  words  of  a  grant  from  the  Crown,  by  contemporaneous  exposition 

and  constant  usage,  may  be  extended  beyond  their  natural  import,  so  as 
to  confer  a  right  to  exercise  an  office  within  a  city  and  the  liberties 
thereof,  granted  only  to  be  exercised  within  the  city.  It  is  part  of  the 
ancient  prerogative  of  the  Crown,  as  incident  to  the  duty  of  customs,  to 
appoint  officers  to  gauge  all  gaugeable  articles  imported  into  the 
kingdom,  whether  for  sale  or  otherwise. 

This  was  an  action  by  the  Corporation  of  London,  against  the 
defendant,  representing  the  London  Dock  Company,  for  disturb- 
ing them  in  exercising  the  office  of  gauger  within  the  London 
Docks.  The  first  count  stated  the  plaintiffs  to  be  entitled  to 
the  office  and  occupation  of  gauger,  within  the  city  of  London, 
and  the  port  of  the  said  city,  of  all  wines,  oils,  and  other 
merchandizes  and  things  gaugeable  therein,  at  any  time  coming 
thereto.  The  2nd  count  was  the  same,  only  saying  they  were 
entitled  to  the  gauging  of  articles  within  these  limits.  The 
3rd  and  4th,  differing  like  the  two  former,  claimed  the  right 
within  the  city  and  the  liberties  thereof.  The  two  last  counts 
confined  the  claim  to  the  city  itself. — Plea,  the  general  issue 
of  not  guilty. 
[  23  ]  After  some  formal  proof,  there  was  put  in  an  office  copy 

of  an  inrolment  in  the  Exchequer  of  a  charter  of  14  Charles  L 
This  contains  an  inepeximus  of  a  charter  of  18  Edward  IV., 
whereby  the  King  "  grants  and  confirms  to  the  Mayor  and 
Commonalty  and  Citizens  of  the  city  of  London,  and  their 
successors,  the  office,  occupation,  and  exercise,  of  gauging  all 
wines,  oils,  and  other  merchandizes  and  things  gaugeable  within 
the  city  aforesaid,  t  at  whatsoever  time  brought  or  coming  to 
that  city." 

t  Infra  civitatem  prcedidam. 
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It  was  admitted  by  the  counsel  for  the  plaintiffs,  that  the  The  Ma  yob. 
London  Docks  are  not  within  the  city  of  London;  but  they      londojt 
proposed  to  shew,  that  the  corporation  had  constantly  exercised       T  0£Q 
the  office  of  gauger  on  all  wharfs  in  the  river  Thames,  as  well 
without  as  within  the  city ;  and  that  the  grant  therefore  was 
not  to  be  limited  to  the  city  strictly  so  called,  but  extended  to 
the  liberties  of  the  city. 

Best,  Serjt.  for  the  defendant,  objected  to  the  admissibility 
of  this  evidence,  as  explanatory  of  the  meaning  of  the  charter. 
He  allowed  that  usage  might  limit  the  general  words  of  an  old 
grant ;  but  it  could  not  be  given  in  evidence  to  extend  the  grant. 
The  words  here  were  clear,  and  confined  the  privilege  within  the 
walls  of  the  city. 

Lord  Ellenborough  : 

We  may  receive  evidence  not  only  of  what  is  comprehended 
within  the  civitatem  *pradictam  now,  but  what  were  considered  [  #24  ] 
as  the  bounds  of  the  civitas  in  former  times.  If  the  corporation 
of  London  have  exercised  this  office  beyond  the  walls  of  the 
city,  the  practice  has  been  in  derogation  of  the  Crown,  who 
otherwise  would  have  had  a  right  to  appoint  a  gauger  there, 
as  over  the  rest  of  the  realm  ;  and  thus  the  privilege  must  have 
been  enjoyed  adversely  against  the  grantor  of  the  charter  to  be 
explained.  What  is  comprehended  by  the  word  civitas  is  a 
question  of  fact.  I 


Best9  Serjt.,  still  contended  that  the  plaintiffs  could  not  be  [  23  ] 
entitled  to  a  verdict  in  this  action,  as  they  had  at  most  established 
their  right  to  gauge  articles  sold;  whereas  in  the  declaration 
they  claimed  the  office  to  gauge  all  wines,  &c.  within  the  city 
of  London,  or  the  port  and  liberties  thereof,  or  coming  thereto. 
Such  an  office  could  not  be  legally  created.  The  Crown  for  the 
purpose  of  regulating  sales  at  common  law,  might  appoint  an 

t  2  In*t  11,  282.  Attorney-  (3  T.  B.  279);  Rex  v.  BeUringer,  4 
General  t.  Parker,  3  Atk.  576 ;  T.  B.  810.  Withnell  v.  Gartham,  3 
BlankUy  v.  Winstanley,  1  B.  B.  704      B.  B.  218  (6  T.  B.  388). 
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The  Matok;  officer  to  gauge  articles  to  be  sold,  but  could  not  empower  any 

Art*     qv 

London  obg  to  enter  the  warehouse  of  a  subject,  against  his  consent. 
Long.  an(*  comPel  ^m  *°  Pay  f°r  gauging  articles,  which  he  himself 
meant  to  consume.  Nor  was  such  authority  given  by  81  Ed. 
III.  c.  5, — 4  Eic.  II.  c.  1,  or  any  of  the  subsequent  statutes  on 
this  subject. — He  afterwards  argued,  that  the  privilege,  whatever 
it  might  be,  must  be  confined  to  the  limits  of  the  city ;  from 
other  offices  being  expressly  granted  in  the  charter,  to  be 
Exercised  within  the  port  of  London,  or  from  Staines  Bridge 
to  Yendal  in  Kent;  and  from  the  impossibility  of  words  so 
[  *26  ]  *clear  as  those  concerning  the  office  of  gauger  receiving  any 
extension. 

Lord  Ellenborough  said,  that  the  exclusion  being  admitted, 
'the  only  question  was  as  to  the  right  of  the  corporation  to 
exercise  within  the  London  docks  the  office  of  gauger,  which, 
with  several  others,  had  been  granted  to  them  by  Edward  IV. 
for  the  sum  of  7,000Z.  The  office  of  gauger  by  the  words  of 
the  grant,  was  to  be  exercised  within  the  city ;  which  words 
in  their  natural  sense,  must  mean  within  the  walls  of  the  city; 
but  looking  to  other  parts  of  the  same  charter  in  the  inspeximus 
of  14  Charles  I.  it  appeared,  that  different  offices  were  granted 
to  the  corporation,  some  of  them  to  be  exercised  within  the  city, 
and  others,  without  any  apparent  reason  for  the  distinction, 
within  the  city  and  liberties  thereof ;  and  it  was  possible  that 
civitatem,  as  applied  to  the  office  of  gauger,  might  be  used  in 
a  laxative  sense,  so  as  to  comprehend,  amongst  other  places 
without  the  walls,  the  site  of  the  London  docks.  Then,  was 
there  evidence  to  support  this  construction  ?  The  oath  of  office 
must  be  presumed  to  have  continued  the  same  since  the  time 
of  Edward  IV.  and  must  therefore  be  taken  as  a  contemporaneous 
exposition  of  the  grant  by  the  Crown  itself.  The  usage  likewise 
as  far  back  as  could  be  traced,  shewed,  that  the  word  city  had 
received,  as  it  was  susceptible  of,  a  larger  interpretation  than 
within  the  limits  of  the  walls.  If  it  comprehended  the  liberties, 
the  bounds  of  these  not  being  proved,  they  must  be  taken  to 
extend  to  such  places  where  the  right  had  been  exercised.  As 
[  *27  ]       to  the  creation  of  the  office,  he  conceived,  there  *was  nothing 
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to  restrict  the  Grown  to  the  appointment  of  a  gauger  to  gauge  The  Mayob, 
articles  for  sale.     The  duties  of  customs  were  inherent  in  the      London 
Crown  from  the  earliest  periods ;  and  if  the  Crown  had  this       LJ^Q 
right,  it  must  have  had  the  means  of  enjoying  it ;  which  could 
only  be,   by  ascertaining  the  quantities  of  articles  imported, 
whether  for  sale  or  otherwise.     The  corporation  of  London, 
therefore,  might  represent  the  Crown  in  the  exercise  of  its 
functions  with  regard  to  this  office,  as  it  did  in  various  others, 
concerning  which  no  doubt  had  ever  been  entertained. 

The  'plaintiffs  had  a  verdict  on  the  3rd  and  4th  counts, 
with  nominal  damages. 

[The  Court  afterwards  directed  that  there  should  be  a  trial 
at  bar,  in  order  that  points  of  such  magnitude  as  the  case 
involved  might  receive  the  most  solemn  consideration.  Addenda, 
1  Camp.  180  6.] 


COLSELL  and  Others,  Executors,  &c.  v.  BUDD  and       1807,, 

Others,   Executors,   &c.  —' 

(1  Camp.  27—29.)  [  27  ] 

To  raise  the  presumption  that  a  bond  has  been  satisfied,  there  must  be 
a  lapse  of  the  full  period  of  20  years  from  its  becoming  forfeited; 
unless  there  be  some  additional  circumstance,  as  an  intermediate 
settlement  of  accounts  between  the  parties,  f 

Debt  on  bond.  Pleas  non  est  factum  testatoris,  and  payment 
at  and  after  the  day  by  the  executors. 

The  bond  was  dated  28rd  January,  1779,  and  was  conditioned  [  28  J 
for  the  payment  of  1,000Z.  to  the  plaintiffs'  testator  within  three 
months,  after  the  death  of  one  Mary  Colsell,  who  died  in 
December,  1787.  The  defendants'  testator  was  then  dead.  The 
plaintiffs'  testator  lived  three  years  after.  No  demand  of  pay- 
ment had  been  made  till  the  commencement  of  the  present 
action. 

t  By  3  &  4  W.  4,  o.  42,  s.  3,  the  the  primary  authority  for  the  pro- 
period  of  20  years  is  expressly  pre-  position,  that  no  less  period  "will 
scribed.    The  above  case  still  seems      suffice. — R.  C. 
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COLSELL 

and  Others 

t. 

Rudd 

and  Others. 


[*»] 


Dampier,  for  the  defendants,  contended,  that  although  the 
money  not  being  payable  till  March,  1788,  twenty  years  had 
not  since  elapsed,  still  payment  was  to  be  presumed,  as  it  was 
now  so  very  near  that  period,  and  it  must  be  supposed,  that  if 
the  bond  had  not  been  discharged,  the  plaintiffs,  as  executors, 
would  long  since  have  put  it  in  suit.  He  relied  upon  Oswald  v, 
Leigh,  t  where  Lord  Mansfield  is  stated  to  have  said,  "That 
there  was  a  distinction  between  length  of  time  as  a  bar,  and 
where  it  was  only  evidence  of  it ;  the  former  was  positive,  the 
latter  only  presumption ;  and  he  believed,  that  in  the  case  of  a 
bond,  no  positive  time  had  been  expressly  laid  down  by  the 
Court,  that  it  might  be  18  or  19  years."  Dampier  further 
undertook  to  shew,  that  in  May,  1788,  a  settlement  of  accounts 
had  taken  place  between  the  defendants  and  the  plaintiffs' 
testator,  when  the  latter  received  from  them  a  sum  of  monev 
sufficient  to  cover  the  present  demand,  which  must  be  taken 
to  have  been  at  that  time  satisfied. 

A  witness  was  then  called,  who  spoke  to  the  parties  having 
met  at  the  period  above  mentioned,  and  having  paid  a  large  sum 
of  money  to  a  third  person ;  but  it  did  not  appear  that  there  had 
been  any  settlement  of  accounts  as  between  themselves. 


Lord  Ellenborouoh  : 

After  a  lapse  of  20  years,  a  bond  will  be  presumed  to  be 
satisfied  ;  but  there  must  either  be  a  lapse  of  20  years,  or  a  less 
time,  coupled  with  some  circumstance  to  strengthen  the  pre- 
sumption. Here,  if  it  had  been  proved,  that  the  parties  had 
accounted  together,  after  the  money  became  payable,  it  might 
have  been  inferred  that  it  was  included  in  the  settlement ;  but 
as  there  is  no  evidence  of  this,  and  as  20  years  have  not  elapsed 
since  the  bond  was  forfeited,  it  cannot  be  considered  as  dis- 
charged. 

Verdict  for  the  plaintiffs. 
t  1  T.  B.  272. 
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WHATLEY  and   Others  v.  TRICKER  and  Otiieks.        isot. 

(1  Camp.  35—36.)  Dec'  8' 

The  holder  of  a  bill  of  exchange  may  discharge  the  liability  of  the         r  35  1 
acceptor  by  parol ;  but  for  this  purpose,  the  words  must  amount  to  an 
absolute  renunciation  of  all  claim  upon  him  in  respect  of  the  bill.f 

Assumpsit  against  the  defendants  as  acceptors  of  a  bill  of 
exchange  for  2012.  11*.  9d.  drawn  by  one  Boss,  payable  to  his 
own  order,  and  indorsed  by  him  to  the  plaintiffs.  A  privul  facie 
case  being  made  out  in  their  favour, 

The  defence  was,  that  they  had  waived  their  remedy 
against  the  defendants  as  acceptors  of  the  bill.  In  support  of 
this,  it  was  proved  that  as  the  plaintiffs  knew  the  defendants 
had  received  no  consideration  for  the  bill,  and  as  they  had  in 
their  hands  a  large  quantity  of  goods,  the  property  of  the  drawer, 
from  the  produce  of  which  they  expected  to  be  satisfied  for  this 
as  well  as  several  other  demands  upon  him,  they  had  said  at  a 
meeting  of  the  defendants'  creditors,  "  they  looked  to  the  drawer 
and  should  not  come  upon  the  acceptors  of  the  bill ; "  in  conse- 
quence of  which,  the  defendants  assigned  the  whole  of  their 
property  for  the  benefit  of  their  other  creditors,  and  paid  them 
15*.  in  the  pound.  However  the  goods  of  the  drawer  in  the 
plaintiffs'  hands  had  turned  out  to  be  of  little  value,  and  he  had 
since  become  insolvent. 

Lord  Ellenborough  directed  the  jury  to  consider  whether  the  [  s"»  ] 
language  employed  by  the  plaintiffs  amounted  to  an  absolute 
unconditional  renunciation  by  them  as  holders  of  the  bill  of  all 
claims  in  respect  of  it  upon  the  defendants  as  acceptors ; 
whereby  the  latter  had  entered  into  an  arrangement  with  their 
creditors.  In  that  case  the  acceptors  were  discharged  from  their 
liability;  the  holders  had  made  their  election  and  could  now 
only  proceed  against  the  drawer.  On  the  other  hand,  if  the 
words  only  imported,  that  they  looked  to  the  drawer  in  the  first 
instance ;   that  it  was  not  then  necessary  to  come  upon  the 

t  By  the  Bills  of  Exchange  Act,  that  the  bill  is  delivered  up  to  the 
1882,  s.  62,  the  condition  is  added      acceptor.— R.  C. 
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acceptors,  and  that  they  should  not  resort  to  them,  if  satisfaction 
could  be  obtained  from  another  quarter,  they  did  not  waive  their 
remedy  by  this  conditional  promise,  and  the  acceptors  still  con- 
tinued liable,  until  the  bill  should  be  actually  paid. 

The  jury  found  for  (lie  'plaintiffs. 


1807. 
Dec.  8. 


[38] 


FAKNSWORTH  v.  GAREAED. 

(1  Camp.  38—41.) 

Where  the  plaintiff  declares  on  a  quantum  meruit  for  work  and  labour 
done  and  materials  found,  the  defendant  may  reduce  the  damages  by 
shewing  that  the  work  was  improperly  done ;  and  may  entitle  hitnaalf 
to  a  verdict  by  shewing  that  it  was  wholly  inadequate  to  answer  the 
purpose  for  which  it  was  undertaken  to  be  performed. 

Assumpsit  for  work  and  labour  done  and  materials  found; 
with  the  common  counts.  Plea,  non  assumpsit,  with  a  notice  of 
set-off. 

The  defendant  had  rebuilt  the  front  of  a  house  for  the  plain- 
tiff ;  but  when  finished,  it  was  considerably  out  of  the  perpen- 
dicular, and,  according  to  several  of  the  witnesses,  in  great 
danger  of  tumbling  down,  though  others  said  it  might  stand  for 
many  years. 


Park  contended  that  the  plaintiff  was  still  entitled  to  re- 
cover the  whole  of  his  demand ;  and  that  if  the  building  was 
so  ill  executed  as  was  represented,  the  defendant's  remedy 
was  a  cross  action.  He  relied  upon  Dvffit  v.  James, \  Cormach 
v.  Gillisf\  Morgan  v.  Richardson^  and  particularly  Templer  v. 


t  Cited  7  East,  480,  1,  2. 
[  40  n.  ]  N.B.  I  have  seen  an  accurate  note 

of  Morgan  v.  Richardson  ;  from  which 
it  appears  that  it  is  not  an  authority 
for  the  purpose  for  which  it  was  cited 
here  orinBasteny.  Butter  (7  East,  479). 
The  action  was  against  the  acceptor 
of  a  bill  of  exchange  at  the  suit  of  the 
drawer,  the  bill  being  payable  to  his 
own  order. — Defence,  that  the  bill 
had  been  accepted  for  the  price  of 


some  hams  bought  by  the  defendant 
from  the  plaintiff,  to  be  sent  to  the 
East  Indies;  and  that  the  hams  had 
turned  out  so  very  bad  that  they 
were  almost  quite  unmarketable. 
The  sum  for  which  they  actually  sold 
was  paid  into  Court. — Lord  Ellen- 
borough  held  that  though  where 
the  consideration  of  a  bill  of  exchange 
fails  entirely,  this  will  be  a  sufficient 
defence  to  an  action  upon  it,  by  the 
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Af4 LacJdanfi  in  which  the  court  of  Common  Pleas  had  recently 
decided,  that  negligence  cannot  be  set  up  as  a  defence  to  an 
action  on  an  attorney's  bill.  At  any  rate  the  plaintiff  must 
have  a  verdict  with  some  damages ;  as  it  was  impossible  that  the 
defendant  should  be  allowed  to  keep  the  bricks  without  paying 
for  them. 


Fabks- 

WORTH 
V. 

Gabrabd. 


Lord  Ellenbobough  : 

This  action  is  founded  on  a  claim  for  meritorious  service. 
The  plaintiff  *is  to  recover  what  he  deserves.  It  is  therefore  to 
be  considered  how  much  he  deserves,  or  if  he  deserves  any  thing. 
If  the  defendant  has  derived  no  benefit  from  his  services,  he 
deserves  nothing,  and  there  must  be  a  verdict  against  him. 
There  was  formerly  considerable  doubt  upon  this  point.  The 
late  Mr.  Justice  Buller  thought,  (and  I,  in  deference  to  so  great 
an  authority,  have  at  times  ruled  the  same  way)  that  in  cases  of 
this  kind,  a  cross  action  for  the  negligence  was  necessary,  but 
that  if  the  work  be  done,  the  plaintiff  must  recover  for  it.  I 
have  since  had  a  conference  with  the  Judges  on  the  subject ; 
and  I  now  consider  this  as  the  correct  rule, — that  if  there  has 


[•89] 


original  party,  it  is  no'def ence  to'such 
action,  that  the  consideration  fails 
partially;  but  that  under  such  cir- 
cumstances the  giver  of  the  bill  must 
take  his  remedy  by  an  action  against 
the  person  to  whom  it  was  given. 

Fleming  v.  Simpson. 

K.  B.  Sittings  after  M.  T.  1806. 
(1  Camp.  40.) 

Action  by  the  indorsee  of  a  bill 
of  exchange  against  the  acceptor. 
This  bill  was  drawn  by  Fleming, 
Goodall,  &  Co.  and  accepted  by  the 
defendant,  for  the  amount  of  a  pipe 
of ' '  best  London  particular  Madeira, " 
which  he  had  ordered  of  them.  The 
defence  set  up  was  that  the  wine  was 
a  very  bad  quality  when  delivered  in 
London,  and  could  not  have  been 
best  London  particular  Madeira  when 
shipped,  and  that  the  indorsee  was  a 
partner  in  the  house  of  the  shippers. 

R.R. — VOL.  X. 


Lord  Ellexborough  : 

By  delivery  on  board  the  ship  the 
wine  became  the  property  of  the 
defendant,  and  he  must  bear  all  risks 
and  bring  his  action  against  the 
captain  if  the  wine  be  spoiled  in  its 
passage.  To  sustain  this  defence,  it 
must  be  shewn  not  only  that  the 
plaintiff  is  a  partner  in  the  house  of 
Fleming,  Goodall,  &  Co.  who  drew 
the  bill,  but  that  there  was  a  fraud 
on  their  part  in  the  first  instance  in 
shipping  a  commodity  of  a  different 
and  very  ioferior  quality  to  that 
ordered.  If  it  was  a  clear  fraud  in 
the  shippers,  and  the  plaintiff  was  a 
partner  in  their  house,  he  could  not 
recover  on  this  bill ;  but  this  defence 
is  not  sufficient  if  the  commodity 
shipped  only  be  of  rather  an  inferior 
quality  to  that  ordered. 

t  2  Bos.  &  P.  (N.  B.)  136. 
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[40] 


been  no  beneficial  service,  there  shall  be  no  pay ;  but  if  some 
benefit  has  been  derived,  though  not  to  the  extent  expected,  this 
shall  go  to  the  amount  of  the  plaintiff's  demand,  leaving  the 
defendant  to  his  action  for  negligence.  The  claim  shall  be  co- 
extensive with  the  benefit.  Here  then  has  there  been  any 
benefit,  and  to  what  amount  ?  If  the  wall  will  not  stand  and 
must  be  taken  down,  the  defendant  has  derived  no  benefit  from 
the  plaintiff's  service,  but  has  suffered  an  injury.  In  that  case 
he  might  have  given  him  notice  to  remove  the  materials. 
Betaining  them,  he  is  not  likely  to  be  in  a  better  situation  than 
if  the  plaintiff  had  never  placed  them  there ;  but  if  it  will  now 
cost  him  less  to  rebuild  the  wall,  than  it  would  have  done 
without  these  materials,  he  has  some  benefit  and  must  pay  some 

damages. 

Verdict  for  the  defendant. 


1807. 
Deo.  8. 


JANSON  v.  BROWN. 

(1  Camp.  41—42.) 

If  defendant  justifies  shooting  a  dog,  because  the  dog  was  worrying 
his  fowl,  and  could  not  otherwise  be  prevented,  he  must  prove  that  the 
dog  was  in  the  act  of  worrying  the  fowl  at  the  very  moment  he  shot 
him. 

Trespass  for  shooting  the  plaintiff's  dog.  Pleas,  1,  not 
guilty  ;  and  2,  a  justification,  that  the  dog  was  worrying  and 
attempting  to  kill  a  fowl  of  the  defendant's,  and  could  not  other- 
wise  be  prevented  from  so  doing,  t  Replication  to  the  last  plea, 
de  injuria  sua  propria  absque  tali  causa. 


t  Wright  v.  Ramscot,  1  Saund.  84, 
is  a  strong  authority  that  such  an 
averment  is  necessary  in  a  plea  of 
this  kind ;  although  in  Keck  v.  Hal- 
steady  2  Lutw.  1494,  a  justification 
omitting  it  was  held  to  be  good.  It 
seems,  that  if  the  transaction  had 
taken  place  in  the  defendant's 
poultry-yard,  it  would  have  been 
enough  to  have  stated  in  the  plea, 
that  the  dog  was  pursuing  the  fowl ; 
as  it  is  not  necessary  to  allege  that 


the  defondant  could  not  otherwise 
prevent  the  dog  from  killing  conies 
in  a  warren ;  but  it  is  sufficient  to 
state,  that  the  dog  was  in  the  warren 
pursuing  the  conies  there,  and  there- 
fore he  killed  him.  Wadhurst  v. 
Damme,  Cro.  Jac.  44.  And  it  is  the 
same,  if  a  dog  runs  after  deer  in  a 
park.  Harrington  v.  Summers,  3 
Lev.  28 ;  1  Sid.  336 ;  Com.  Dig.  tit. 
Pleader  (3  M.  33). 
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The  case  being  made  out  on  the  part  of  the  plaintiff,      jaxson 
Garroto  for  the  defendant  said,  he  should  prove  that  just  before      brown. 
the  dog  was  shot,  being  accustomed  to  chase  the  defendant's       [  42  ] 
poultry,  he  was  worrying  the  fowl  in  question,  and  that  he  had 
not  dropped  it  from  his  mouth  above  an  instant  when  the  piece 
was  fired.    But, 

Lord  Ellenborough  said,  this  would  not  make  out  the  justifi- 
cation ;  to  which  it  was  necessary  that  when  the  dog  was  shot, 
he  should  have  been  in  the  very  act  of  killing  the  fowl,  and 
could  not  be  prevented  from  effecting  his  purpose  by  any  other 

means. 

Verdict  for  plaintiff ,  with  1*.  damages. 


COURTEEN  v.  TOUSE.  1807. 

(1  Camp.  43-44.)  ^he.  *> 

When  it  is  necessary  to  contradict  a  witness  on  the  other  side,  as  to         ,  .., 
the  contents  of  a  letter,  which  has  been  destroyed,  the  witness  may,  ' 

after  exhausting  his  memory  in  answer  to  a  general  question  as  to  the 
contents  of  the  letter,  be  asked  specifically  whether  it  contained  a 
certain  statement. 

Action  on  a  policy  of  insurance  on  goods  on  board  the  Mary, 
from  London  to  Leghorn. 

The  ship,  the  plaintiff  himself  being  on  board,  put  into  Ferrol, 
through  stress  of  weather,  during  the  late  peace ;  where,  accord- 
ing to  his  case,  she  was  seized  and  condemned  with  her  whole 
cargo,  for  a  supposed  breach  of  the  Spanish  revenue  laws.  The 
defence  was,  that  the  plaintiff  himself  had  written  a  letter  from 
Ferrol  to  his  son  in  London,  saying,  that  he  had  disposed  of  all 
his  goods,  at  a  profit  of  30  per  cent. 

The  son  being  called  to  prove  the  execution  of  the  policy,  t 
was  cross-examined  as  to  the  contents  of  *the  letter.    He  swore       \  *44  ] 

t  The  policy  was  agned  by  one  general  power  of  attorney  from  the 

Butler  for  the  defendant.    A  witness  defondant  to  Butler;  nor  did  he  know 

called  before  proved  Butler's  hand-  that  the  defendant  had  given  Butler 

writing,  and  swore  that  he  had  often  authority  to  sign  this  specific  policy ; 

observed  him  sign  policies  for  the  nor  was  he  acquainted  with  any  in- 

defendant;  but  he  had  not  seen  any  stance  in  which  the  defendant  had 
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that  it  was  lost,  but  that  it  contained  no  intimation  of  the  kind 
supposed,  and  only  said  upon  that  subject,  that  the  plaintiff 
might  have  disposed  of  his  goods  at  a  great  profit,  as  he  had 
been  offered  8*.  for  a  pair  of  cotton  stockings  he  then  wore,  by  a 
custom-house  officer. 

To  contradict  this  testimony,  several  witnesses  were  produced, 
to  whom  the  letter  had  been  read,  when  received  in  London. 
One  of  these  having  stated  all  that  he  recollected  of  it,  was  asked, 
"  if  it  contained  any  thing  about  the  plaintiff  having  been  offered 
8*.  for  a  pair  of  cotton  stockings,  by  a  custom-house  officer." 
This  being  objected  to  as  a  leading  question, 


Lord  Ellenborouoh  ruled,  that  after  exhausting  the  witness's 
memory  as  to  the  contents  of  the  letter,  he  might  be  asked,  if  it 
contained  a  particular  passage  recited  to  him,  which  had  been 
sworn  to  on  the  other  side ;  otherwise,  it  would  be  impossible 
ever  to  come  to  a  direct  contradiction. 


It  afterwards  appeared  from  the  evidence  of  the  captairf,  that 
the  whole  of  the  cargo  had  been  seized  as  forfeited,  and 

The  plaintiff  had  a  verdict. 


paid  a  loss  upon  a  policy  so  sub- 
scribed. Lord  Ellenborouoh  held 
that  the  proof  of  agency  must  be 
carried  farther.  Neal  v.  Erring,  1 
Esp.  Cas.  61  (5  R.  R.  720). 

If  it  is  established,  that  an  agent 
had  authority  to  sign  a  policy  for  an 
underwriter,  it  follows,  that  he  had 
authority  to  adjust  it.  Richardson 
v.  Anderson.  Sittings  after  M.  T. 
1805.  Action  on  a  policy  of  insur- 
ance. Loss  by  capture.  The  sub- 
scription of  the  policy  by  defendant's 


agent  was  admitted,  and  a  witness 
proved  the  signature  of  the  same 
agent  to  an  adjustment  on  the  policy 
as  for  a  total  loss. — Lord  Ellen - 
borough  :  If  an  agent  has  authority 
to  subscribe  a  policy,  he  may  also 
adjust  it;  and  here  as  you  haye 
admitted  the  agent's  subscription  to 
the  policy,  and  that  he  was  autho- 
rised to  subscribe  it,  you  are  bound 
to  admit  that  he  had  authority  to 
sign  the  adjustment. 


—I 

i 
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1807. 
Bee.  9. 


WALLACE  v.   HAKDACRKt 

(1  Camp.  45—48.)  

If  A.  the  indorsee  for  value  of  a  bill  of  exchange,  to  which  B.  the  [  *5  ] 
indorser  had  forged  the  acceptance  of  C.  delivers  it  up  to  B.  on  his 
solicitation,  and  receives  from  him,  in  lien  thereof,  a  bill  accepted  by 
D.  without  consideration;  A.  may  maintain  an  action  on  this  bill 
against  D.,  unless  there  was  an  agreement  between  him  and  5.  to  stifle 
a  prosecution  for  forgery. 

Assumpsit  against  the  defendant  as  acceptor  of  a  bill  of  ex- 
change dated  28rd  March,  1807,  for  819Z.  10s.  drawn  by  Edward 
Maine,  at  two  months,  payable  to  his  own  order,  and  indorsed 
by  him  to  the  plaintiff. 

Proof  being  given  of  the  defendants  handwriting  to  the  bill ; 
that  Maine  had  indorsed  it  by  procuration ;  and  that  at  the 
time  of  the  indorsement,  Maine  was  largely  indebted  to  the 
plaintiff, — 

There  were  two  defences  set  up  to  the  action.  First,  that 
the  plaintiff  was  not  a  bond  fide  holder  of  the  bill.  In  support  of 
this,  the  facts  were,  that  Maine  had  forged  the  acceptance  of  a 
Mr.  Addison,  his  uncle,  to  several  bills,  and  paid  them  to 
Wallace,  the  plaintiff;  but  before  they  became  due,  he  applied  to 
the  plaintiff,  requesting  him  not  to  present  them  for  payment, 
or  he  should  be  ruined,  and  offering  him  a  bill  accepted  by  the 
present  defendant,  in  lieu  of  them.  The  forged  bills  were  ac- 
cordingly delivered  up,  and  the  bill  the  subject  of  this  action, 
was  sent  to  the  plaintiff.  It  was  then  unindorsed ;  but  Maine, 
by  a  letter  dated  23rd  April,  1807,  authorized  one  Murphy  to 
indorse  it,  who  did  so  accordingly.  The  acceptor  had  received 
no  value  for  it. 

Park  for  the  defendant  therefore  contended,  that  the  con- 
sideration for  the  bill,  as  between  Maine  and  the  plaintiff,  was 
corrupt  and  illegal.  Even  supposing  that  the  plaintiff  did  not 
mean  to  compound  felony,  *still  he  had  not  given  that  bond  fide       [  **e  ] 

t  The  law  as  laid  down  by  Lord  65  L.  T.  685 ;  and  by  Lord  Crax- 

Ellenborough  in  this  case  is  ap-  worth,  C.  in  Williams  v.  Bayley  (H. 

proved  by  Lindley,  L.  J.  in  Janes  L.  1866)  L.  B.  1  H.  L.  200,  213,  35 

v.  Merionethshire   Building   Society,  L.  J.  Oh.  717,  14  L.  T.  N.  S.  802. 

'92,  1  Ch.  173, 181, 61  L.  J.  Ch.  138,  — B.  C. 


630  1807.    E.  B.    1  CAMP.  46.  [b-b. 

Wallace     consideration  which  could  enable  him  to  maintain  an  action  as 

hardacbx.   indorsee  of  an  accommodation  bill.    Being  aware  of  the  forgery, 

it  was  his  duty  not  to  have  parted  with  the  means  of  bringing 

the  delinquent  to  justice ;  and  he  could  not  be  considered  as  an 

innocent  holder  of  a  bill  which  he  had  thus  obtained. 

Lord  Ellenborough  however  held,  that  to  bar  the  right  of  the 
indorsee,  it  was  necessary  to  shew  that  the  bill  had  been  indorsed 
as  a  consideration  for  compounding  a  prosecution  for  forgery,  to 
which  the  indorser  was  liable.  It  was  common  enough,  upon 
discovering  that  bank-notes  or  bills  of  exchange  had  been  forged, 
to  send  them  back  to  the  persons  from  whom  they  had  been  re- 
ceived, and  to  get  others  that  were  valid  in  their  stead.  But  it 
would  be  too  much  to  say,  that  the  consideration  for  these  last 
was  corrupt  and  illegal,  and  that  they  could  not  be  rendered 
available  in  the  hands  of  those  whose  object  in  getting  possession 
of  them  was  merely  to  exchange  securities  that  were  forged  for 
others  without  this  vice.  If  any  bargaining  could  be  shewn  here 
to  stifle  a  prosecution  for  a  criminal  act,  the  action  certainly 
could  not  be  maintained ;  but  otherwise,  the  mere  substitution 
would  not  invalidate  the  plaintiff's  right  to  recover  against  the 
acceptor  of  this  bill. 
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CHAMPION  v.  SHORT.t  J807; 

(1  Camp.  53—55.)  L  ' 

If  a  person  orders  several  articles  from  a  tradesman,  at  the  same  [  68  ] 
time,  though  at  distinct  prices,  he  may  consider  the  whole  as  forming 
one  order,  and  he  will  not  be  obliged  to  accept  or  pay  for  any  particular 
article,  unless  all  the  rest  are  furnished  according  to  the  terms  agreed 
on ;  but  if  he  accept  of  any  one  article,  he  is  precluded  from  saying  that  9 
the  order  was  entire,  and  he  will  be  obliged  to  accept  and  pay  for  so 
many  as  are  individually  furnished  according  to  the  contract. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  tender  as  to 
112.  9a.  and  non  assumpsit  as  to  the  residue. 

The  defendant  resides  at  Salisbury,  and  on  the  7th  May,  1806, 
gave  an  order  to  the  rider  of  the  plaintiff,  a  wholesale  grocer  in 
London,  "  for  half  a  chest  of  French  plums,  two  hogsheads  of 
raw  sugar,  and  100  lumps  of  white  sugar ;  to  be  all  sent  down 
without  delay."  The  plums  and  the  raw  sugar  arrived  nearly 
as  soon  as  the  course  of  conveyance  would  permit ;  but  the  white 
sugar  not  coming  to  hand,  the  defendant  countermanded  it,  and 
gave  notice  to  the  plaintiff,  that  as  he  had  wished  to  have  the 
two  sorts  of  sugar  together,  or  not  at  all,  he  would  not  accept  of 
the  raw.  The  plums  he  used,  and  the  sum  tendered  was  suffi- 
cient to  *cover  their  value.  The  plaintiff  not  going  for  the  price  [ #fi*  ] 
of  the  lumps,  the  only  question  was,  as  to  the  defendant's 
liability,  under  the  circumstances,  to  pay  for  the  two  hogsheads 
of  raw  sugar. 

On  the  one  hand  it  was  urged,  that  the  order  given  was  one 
entire  contract,  on  the  entire  performance  of  which  the  defen- 
dant relied,  and  that  it  was  not  competent  for  the  plaintiff  to 
execute  only  such  parts  of  it  as  were  convenient  or  advantageous 
to  himself ; — while  it  was  contended  on  the  other,  that  where 
there  were  a  great  many  different  articles  ordered  at  separate 
and  distinct  prices,  they  could  not  be  considered  as  constituting 
one  order  or  one  contract,  and  that,  at  any  rate,  the  defendant 
was  here  prevented  from  availing  himself  of  this  defence,  by 
using  and  tendering  to  pay  for  the  plums. 

t  As  to  a  contract  of  this  kind  being  entire  for  the  purpose  of  s.  17  of  the 
Statute  of  Frauds,  Baldey  v.  Parker  (1823)  2  B.  &  C.  37.— F/P. 
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Champion 

v. 

Bhobt. 


[•55] 


Lord  Ellbnborouoh  : 

Where  several  articles  are  ordered  at  the  same  time,  it  does 
not  follow,  although  there  be  a  separate  price  fixed  for  each,  that 
they  do  not  form  one  gross  contract.  I  may  wish  to  have 
articles  A.  B,  G.  and  D.  all  of  different  sorts  and  of  different 
values ;  but  without  having  every  one  of  them  as  I  direct,  the 
rest  may  be  useless  to  me.  I  therefore  bargain  for  them  jointly. 
Here,  had  the  defendant  given  notice  that  he  would  accept 
neither  the  plums  nor  the  raw  sugar,  as  without  the  white  sugar 
they  did  not  form  a  proper  assortment  of  goods  for  his  shop,  he 
might  not  have  been  liable  in  the  present  action;  but  he  has 
completely  rebutted  the  presumption  of  a  joint  contract  including 
all  the  articles  ordered,  by  accepting  the  plums,  and  tendering 
payment  for  them.  Therefore,  if  the  raw  sugar  was  of  the 
quality  *agreed  on,  and  was  delivered  in  reasonable  time,  he  is 
liable  to  the  plaintiff  for  the  price  of  it.t 

Verdict  for  the  plaintiff,  damages  1061.  14*.  6d. 


t  Vide  Barker  v.  Sutton,  Lent 
Assize,  Norf.  1662,  Trials  p.  Pais, 
369;  Gilb.  Law  Ev.  191,  where  the 
plaintiff  having  sold  sixty  comb  of 
rye  to  the  defendant,  to  be  delivered 
before  Michaelmas,  and  having  deli- 
vered fifty  comb,  brought  his  action 
for  the  amount  of  that  parcel,  and  it 
was  resolved  by  Hale,  C.  B.  that 
though  the  agreement  was  entire, 
the  several  deliveries  made  several 
contracts ;  and  that  though  the  pay- 
ment was  to  be  on  the  last  delivery, 
yet  a  time  being  set  for  delivery,  it 
was  intended  to  be  paid  when  the 


delivery  should  have  been ;  and  that 
the  defendant  must  resort  to  his 
remedy  as  to  the  delivery  of  the 
residue.  But  in  this  case  there  might 
have  been  some  evidence  of  the  rye 
delivered  by  the  plaintiff,  being 
absolutely  accepted  by  tho  defendant ; 
and  of  late  years,  there  has  been  a 
strong  inclination  in  our  courts,  as 
far  as  is  consistent  with  the  rules  of 
law,  to  do  substantial  justice  between 
the  parties  at  once,  without  creating 
the  necessity  for  a  cross  action: 
Farnsworth  v.  Garrard,  ante,  p.  624 
(1  Camp.  38). 
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POOL  v.   BOUSFIELD.f 

(1  Camp.  55—56.) 

An  agreement  by  the  payee  of  a  bill  of  exchange,  to  discharge  a 
person  liable  upon  it,  in  consideration  that  the  latter  would  not  move 
the  Court  of  King's  Bench  against  him  for  a  misdemeanor,  is  illegal  and 
void. 

The  plaintiff  declared  as  payee  of  a  bill  of  exchange  for  1041. 8*. 
drawn  by  one  Mould  on,  and  accepted  by  the  defendant. 

The  defence  was,  that  the  plaintiff  had  discharged  the  drawer 
as  to  part  of  the  bill,  and  the  acceptor  for  the  residue,  knowing 
that  the  consideration  had  been  ^divided  between  them. — To 
establish  this,  Mould  himself  was  offered,  and  upon  argument 
admitted,  as  a  witness.  He  proved  the  execution  of  an  agree- 
ment, by  which  the  plaintiff  for  good  and  legal  considerations 
had  released  the  sum  of  54Z.  8s.  part  of  the  money  specified  in 
the  bill.  He  further  gave  in  evidence,  that  upon  his  undertaking 
not  to  move  the  Court  of  King's  Bench  against  the  plaintiff,  the 
latter  engaged  to  discharge  the  acceptor  as  to  the  502.  which  he 
owed  on  this  bill  of  exchange. 

Lord  Ellenborough  asked  what  was  the  nature  of  the  motion 
intended  to  be  made  ? — If  it  was  that  the  plaintiff  might  answer 
the  matters  of  an  affidavit  ? 

The  witness  answering,  that  this  was  the  object  he  had  in 
view,  and  which  he  agreed  to  forego, 

Lord  Ellenborough  said,  the  agreement  was  corrupt  and 
invalid,  and  that  therefore,  pro  tanto,  the  plaintiff  must  recover. 

Verdict  far  the  plaintiff  with  501.  damages. 


t  In  the  judgment  delivered  by 
TlNDAL,  Ch.  J.  in  Keir  v.  Leeman 
(Ex.  Ch.  1846)  9  Q.  B.  371,  394,  15 
L.  J.  Q.  £.  360,  it  is  stated  that  this 
decision  cannot  be  reconciled  with  the 
principle,  which  the  Court  thought  a 
just  one,  that  the  reason  for  the  con- 
sideration being  illegal  is  that  the 
prosecution  is  for  a  public  misde- 
meanor and  not  for  a  private  injury 
to  the  prosecutor.      It  is  however 


pointed  out  by  Cleasby,  B.  in  Brown 
v.  Brine  (1875)  1  Ex.  D.  5, 8,  45  L.  J. 
Ex.  129,  33  L.  T.  703,  that  in  Pool  v. 
Bousfield,  it  was  an  important  feature 
in  the  case  that  the  defendant  was  an 
attorney,  and  therefore  an  officer  of 
the  Court.  The  cases  relating  to 
public  prosecutions  are  fully  dis- 
cussed in  Windhill  Local  Board  v. 
Vint  (C.  A.  1890)  45  Ch.  D.  351,  59 
L.  J.  Ch.  608,  62  L.  T.  725.— B.  C. 


1807. 
Dee.  9. 

[55] 
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i"7-  HURST  v.  WATKIS. 

Dee.  12. 
(1  Camp.  68-69.) 

[  68  ]  Although  the  plaintiff,  after  delivering  a  particular  of  his  demand, 

cannot  at  the  trial  himself  give  evidence  out  of  it,  yet  if  the  defendant's 
evidence  shews  that  there  were  other  items,  which  he  might  have 
included  in  his  demand,  he  is  entitled  to  recover  all  that  appears  to  be 
due  to  him. 

Assumpsit  for  money  had  and  received,  and  on  an  account 
stated. 

The  plaintiff  and  defendant  were  partners,  and  the  action  was 
brought  to  recover  a  balance  due  on  a  statement  of  accounts. 
There  had  been  two  sets  of  accounts  kept  between  the  parties ; — 
one  touching  their  partnership  concerns,  and  another  concerning 
some  separate  money  transactions. 

The  plaintiff  gave  in  evidence  an  account  rendered  by  the 
defendant,  wherein  upon  these  separate  transactions  he  had 
made  himself  a  debtor  to  the  plaintiff,  to  the  amount  of  between 
1,700Z.  and  1,800Z.  In  answer  to  this,  the  defendant  produced 
an  account  subsequently  rendered  by  the  plaintiff ;  according  to 
which,  on  the  same  transactions,  there  appeared  to  be  a  balance 
due  to  the  defendant.  But  on  the  opposite  side  of  the  page,  was 
a  statement  of  the  partnership  accounts,  shewing  a  balance  of 
above  3,000Z.  in  favour  of  the  plaintiff. 

Lord  Ellenborough  said,  the  defendant  had  made  the  whole 
of  this  paper  evidence,  and  must  abide  the  consequences. 

It  was  then  objected,  that  the  plaintiff  could  not  go  out  of  his 
particular,  which  confined  him  to  the  balance  due  on  the 
separate  accounts. 

[  69  ]       Lord  Ellenborough  : 

If  the  plaintiff,  ignorant  of  the  nature  and  extent  of  his  demand, 
has  given  an  imperfect  particular  of  it,  to  that  he  shall  neverthe- 
less be  restricted  in  his  own  evidence,  and  he  shall  not  be  allowed 
directly  to  seek  to  recover  any  thing  ultra  the  contents  of  the 
particular.    But  if  the  defendant,  in  attempting  to  defeat  this 
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restricted  claim,  gives  him  a  better  case  than  he  was  at  liberty  hcbst 
to  make  for  himself,  he  is  now  entitled  to  a  verdict  for  all  that  is  watkis. 
proved  to  be  due  to  him :  what  he  could  not  have  insisted  on  as 
a  right,  he  may  receive  as  a  boon.  Here  the  joint  account  by  an 
adjustment  has  become  a  separate  one,  and  the  balance  due 
upon  it  is  a  liquidated  debt,  which  the  plaintiff  may  recover  in 
the  present  action. 

It  was  then  agreed  between  the  parties,  that  the  plaintiff 
should  take  a  verdict  for  1,785 J. 


BROMLEY  v.  HESSELTINE.  uor. 

(1  Camp.  75—77.)  Deo.U. 

Semble,  that  an  insurance  on  goods  the  property  of  a  neutral,  to  a         T  75  1 
port  occupied  by  the  enemy,  is  void. — But  though  a  neutral  should  him- 
self be  resident  in  a  place  occupied  by  the  enemy,  an  insurance  on  goods 
his  property  to  a  neutral  or  friendly  port  is  valid. 

Assumpsit  on  a  policy  of  insurance  on  goods  on  board  the 
Danish  ship  Gherard,  at  and  from  Hull  to  Messina. — The  de- 
claration averred  the  interest  to  be  in  Joseph  Ghemin  and  Peter 
Delia  Longa  &  Co.  subjects  of  the  King  of  Tuscany. — Plea,  the 
general  issue. 

The  ship  was  captured  on  her  voyage  and  carried  into 
Algeziras,  where  her  cargo  was  condemned  for  want  of  a  certifi- 
cate of  neutrality. 

The  defence  first  attempted  was,  that  the  goods  were  destined,        [  76  ] 
not  for  Messina,  but  Leghorn ;  and  that,  as  Leghorn  had  been 
some  time  before  permanently  occupied  by  the  French  troops,  an 
insurance  on  such  a  voyage  by  an  English  subject  was  illegal 
and  void.t     The  only  evidence  in  support  of  this  was  *an  expres-       [  *77  ] 

t  Mr.  Serjeant  Marshall,  in  his  residing  in  the  enemy's  country,  and 

excellent  book  on  the  Law  of  Insur-  carrying  on  trade  there  in  partner- 

ance,  p.  38,  cites  Botch  v.  Edit,  3  R.  ship  with  an  alien  enemy,  may  in- 

B.  222  (6  T.  B.  413),  as  an  authority  sure  his  interest  in  the  joint  pro- 

to  shew,'  "that  a  neutral,  though  perty."    But,  with  very  great  sub- 
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Bbomlet     sion  in  the  bill  of  lading ;  which  stated,  that  the  goods  were  to 

Mm 

Hbmeltiice.  be  delivered  to  Joseph  Chemin  and  Peter  DeUa  Longa  &  Co.  in 
Leghorn.  But  the  captain  of  the  ship  swore  positively,  that, 
though  the  consignees  resided  in  Leghorn,  he  was  proceeding 
when  he  was  captured  to  Messina  in  Sicily,  there  to  deliver  the 
whole  of  his  cargo. 

Garrow  for  the  defendant  then  objected,  that  it  appeared  at 
any  rate  that  the  consignees  and  owners  of  the  goods,  who  were 
aliens,  were  residing  in  a  place  then  in  a  state  of  declared  hos- 
tility to  this  country ;  and  that  as  a  trading  by  them  under  such 
circumstances  certainly  tended  to  the  aiding  and  comforting  of 
the  King's  enemies,  it  could  not  be  legally  covered  by  any  insur- 
ance. 


Lord  Ellenbobough  : 

I  don't  know  that  merely  because  an  alien  happens  to  be 
resident  in  an  enemy's  country,  goods  to  be  delivered  for  him 
at  a  neutral  or  friendly  port,  are  on  that  account  uninsurable. 
Suppose  a  British  merchant  to  be  entrapped  and  confined  in 


mission,  such  a  doctrine  cannot  be 
deduced  from  that  case.  1st,  The 
plaintiff  and  Berard,  the  French 
subject,  residing  at  L' Orient,  were 
not  partners  but  part  owners ;  "  they 
had  each  a  half  concern  and  interest 
in  the  ships  and  their  stores,1'  and 
Berard's  interest  was  insured  by 
separate'policies. — 2ndly,  France  was 
not  an  enemy's  country,  either  when 
the  policy  was  effected,  or  when  the 
loss  happened.  The  policy  was  un- 
derwritten by  the  defendant  in 
November,  1792,  and  the  embargo 
was  laid  on,  February  5th,  1793. — 
Srdly,  The  plaintiff  could  not  be 
considered  as  a  neutral  residing  in 
the  enemy's  country;  for  shortly 
before  making  his  insurances,  he 
came  to  England,  and  though  he 
want  back  to  France  previous  to  the 
commencement  of  hostilities  and 
remained  there  about  four  months, 


ho  then  returned  again  to  England, 
and  resided  here  constantly  after- 
wards. Lastly,  the  reason  assigned 
for  adjudging  the  policy  to  be  valid 
was,  that  the  consequence  of  allowing 
this  objection  would  be,  that  it  would 
be  illegal  to  insure  the  property  of  a 
neutral  (not  in  an  "  enemy's  "  port, 
as  is  supposed,  but)  in  a  foreign  port. 
The  view  with  which  the  defendant's 
counsel  urged,  that  the  plaintiff  was 
domiciled  in  France,  and  owed  a 
temporary  allegiance  to  the  French 
Government,  was  to  shew,  not  that 
he  adhered  to  our  king's  enemies, 
but  that  he  could  not  lawfully  insure 
against  the  acts  of  the  government 
to  which  he  owed  allegiance,  and 
that  as  his  assent  was  to  be  implied 
to  these  acts,  he  could  not  take  ad- 
vantage of  them  against  the  under- 
writers. 
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an  enemy's  country,  it  can  scarcely  be  said  that  all  the  trade     Bbomlkt 
he  may  still  carry  on  is  in  aid  of  the  King's  enemies,  illegal  and  Hesskltinb. 
incapable  of  being  insured. 

The  plaintiff  had  a  verdict  A 


PORTHOUSE  v.   PARKER  and  Othebs. 

(1  Camp.  82—83.) 

In  an  action  against  the  drawers  of  a  bill  of  exchange,  drawn  by  a 
nrm  upon  one  partner,  if  it  is  proved  that  the  bill  was  accepted  by  the 
drawee,  this  is  evidence  of  its  having  been  regularly  drawn ;  and  in  such 
action  it  is  unnecessary  to  prove  that  the  drawers  had  notice  of  the  bill 
being  dishonoured.} 

This  was  an  action  against  the  drawers  of  a  bill  of  exchange, 
for  4612.  3s.  at  the  suit  of  the  payee. 

The  bill  purported  to  be  drawn  by  one  Wood,  as  the  agent  of 
George,  James,  and  John  Parker,  upon  John  Parker.  There 
was  no  proof  that  Wood  had  authority  from  the  defendants  to 
draw  the  bill ;  but  a  witness  swore  that  he,  as  the  agent  of  John 
Parker,  the  drawee  and  one  of  the  defendants,  had  accepted  it  on 
his  account. 


1807. 
Dec,  14. 

[82] 


Lord  Ellbnborough  held,  that  the  bill  having  been  accepted 
by  order  of  one  of  the  defendants,  this  was  sufficient  evidence  of 
its  having  been  regularly  *drawn  ;  and  further,  that  the  acceptor 
being  likewise  a  drawer,  there  would  be  no  occasion  for  the 
plaintiff  to  prove  that  the  defendants  had  received  express  notice 
of  the  dishonour  of  the  bill,  as  this  must  necessarily  have  been 


t  In  M'ConneU  v.  Hector y  6  R.  R. 
724  (3  Bos.  &  P.  113),  the  Court  of 
O.  P.  held  that  an  English  subject 
who  lives  and  carries  on  trade  under 
the  protection  and  for  the  benefit  of 
an  hostile  state,  is  to  be  considered 
to  all  civil  purposes  as  much  an  alien 
enemy  as  if  he  were  born  there. 
Vide  GistY.  Mason,  1  R.  R.  154  (1 


T.  R.  88) ;  Brandon  v.  Nesbitt,  3  R. 
R.  109  (6  T.  R.  23);  Bristow  v. 
Towers,  6  T.  R.  35  ;  Casseres  v.  Bell,  8 
T.  R.  166. 

|  See  Bills  of  Exchange  Act,  1882, 
s.  50  (2)  (c).  But  the  Act  is  not 
explicit  as  to  the  case  in  point ;  nor 
is  the  case  cited  by  His  Honour 
Judge  Chalmers. — R.  C. 
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Pobthousk   known  to  one  of  them,  and  the  knowledge  of  one  was  the  know- 

I'ahkeb      ^dge  of  all. 
and  Others.  Verdict  for  the  plaintifA 


1807. 
Dee.  15. 

[Ml 


[•W 


WAKING  and  Others  v.  FAVENCK  and  Others.} 

(1  Camp.  85—87.) 

If  goods  are  bought  by  a  broker,  who  does  not  mention  his  principal 
until  he  himself  has  become  insolvent,  the  principal  cannot  set  off  the 
price  of  the  goods  against  a  debt  due  to  him  from  the  broker,  but  is  still 
liable  to  the  vendor. 

Assumpsit  for  goods  sold  and  delivered.     Plea,  the  general 

issue. 

In  June  last,  the  plaintiffs  employed  Messrs.  Kymer  & 
M'Tagart  as  brokers,  to  sell  for  them  62  bags  of  coffee.  They 
sold  the  whole  of  it  accordingly  to  *Messrs.  Kenyon  &  Son.  The 
latter  were  likewise  brokers,  and  actually  bought  this  coffee  for 
Messrs.  Favenck  &  Go.  the  defendants.  At  the  time  of  the  sale, 
however,  Kenyon  &  Son  did  not  mention  that  they  were  pur- 
chasers for  other  persons ;  and  until  after  they  had  become 
bankrupts,  it  was  not  known  who  their  principals  were.  Kymer 
&  M'Tagart  had  at  first  entered  in  their  books,  "Bought  of 
Waring  &  Co.  62  bags  of  coffee,  &c.  on  account  of  Kenyon  <fc  Co." 
— they  then  added,  "  For  Favenck  &  Co."  Kenyon  &  Son,  at 
the  time  of  their  bankruptcy,  which  happened  before  the  sum  to 
be  paid  for  the  coffee  was  due,  were  indebted  to  the  defendants 
to  a  greater  amount. 


t  Jones  and  another  r.  Radford. 

K.  B.  Sit.  after  H.  T.  46  Geo.  in. 

(1  Camp.  83.) 

Action  by  the  indorsee  against 
the  acceptor  of  a  bill  of  exchange, 
payable  to  two  persons,  of  the  names 
of  Hopkins  and  M' Mich  ell.  The  bill 
had  been  indorsed  by  Hopkins  in  the 
name  of  himself  and  M'Michell,  and 
defendant  had  accepted  it  with  this 
indorsement  upon  it.  The  defence 
was,  that  the  payees  were  not  part- 
ners, and  that  the  bill  ought  therefore 


to  have  been  indorsed  by  both: 
Carwick  v.  Vickery,  Doug.  653.  But 
Lord  Ellenborouoh  held,  that  the 
defendant  having  accepted  the  bill 
indorsed  by  ono  for  himself  and  the 
other,  could  not  now  dispute  the 
regularity  of  this  indorsement. 

X  Explained  and  distinguished  in 
Armstrong  v.  Stokes  (1872)  L.  B.  7 
Q.  B.  598,  41  L.  J.  Q.  B.  253, 26  L.  T. 
872.  See  also  Kymer  v.  Suwereropp, 
p.  646,  post,  and  Favenc  v.  Bennett* 
p.  425,  ante.—R  C. 
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The  Attorney-General  contended,  that  under  these  circum- 
stances, the  plaintiffs  had  no  right  to  recover  in  the  present 
action ;  as  the  defendants  were  entitled  to  set  off  the  price  of  the 
coffee  against  the  debt  due  to  them  from  Kenyon  &  Son.  Had 
the  credit  been  originally  given  to  the  defendants,  or  had  they 
been  mentioned  as  the  principals  before  the  insolvency  of  Kenyon 
&  Son,  he  allowed  they  would  have  been  still  responsible ;  but 
in  fact  they  were  left  to  suppose,  as  no  farther  enquiries  were 
made  by  the  plaintiffs  or  their  brokers,  that  Kenyon  &  Son  alope 
would  be  looked  to  for  payment,  and  were  thus  induced  to  allow 
a  large  balance  to  remain  in  their  hands,  which  they  would 
otherwise  have  withdrawn. 


Waring 
and  Others 

r. 
Favenck 
And  Others. 


Park  for  the  plaintiffs  denied  that  the  doctrine  of  set-off  had 
ever  been  carried  farther  than  in  George  v.  *Clagett,\  where  it 
was  held,  that  if  a  factor  sells  goods  as  his  own,  and  the  buyer 
knows  nothing  of  any  principal,  the  buyer  may  set-off  any 
demand  he  may  have  on  the  factor  against  the  demand  for  the 
goods  made  by  the  principal.  But  it  was  impossible  that  there 
should  be  any  right  of  set-off  as  between  the  buyer  and  his  own 
broker. 


[•27] 


Lord  Ellenborough  considered,  that  as  the  purchase  had 
been  made  for  the  defendants  by  their  agents,  it  was  the  same  as 
if  it  had  been  made  directly  by  the  defendants  themselves  ;  and 
that  this  was  therefore  the  common  case  of  goods  sold  and 
delivered. 

Verdict  for  the  plaintiffs,  t 


t  4  E.  E.  462  (7  T.  E.  359). 

X  Vide  Itabone  v.  Williams,  and 
Stracty  v.  Day,  4  E.  E.  463  n.  (7  T. 
E.  360,  361);  Scrimshire  y.  Alderton, 


2  Stra.  1182;  Eacot  v.  Mil  ward, 
Sittings  after  M.  T.  24  Geo.  III.  1 
Esp.  Ni.  Pri.  106 ;  Kymer  v.  Suwer- 
cropp,  post,  p.  646. 
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1807.       GRAFF  and    Others,  Assignees  of  D.  J.   VANDER 
DeeA*.  HOEVEN,  a  Bankbupt,   v.   GREFFULHE. 

[  89  ]  (1  Camp.  89—91.) 

A  trader  on  receiving  bills  of  exchange  from  one  of  his  creditors 
abroad,  to  whom  he  iB  indebted  beyond  the  amount  of  them,  after 
,  becoming  insolvent,  but  before  committing  an  act  of  bankruptcy, 
delivers  these  bills,  with  the  consent  of  his  other  creditors,  to  an  agent 
of  the  person  who  had  remitted  them,  for  the  use  of  the  latter  if  he 
•  should  be  ultimately  entitled  to  them.  This  is  a  legal  and  valid  transac- 
tion, and  if  a  commission  of  bankrupt  afterwards  issues  against  the 
trader,  his  assignees  cannot  maintain  an  action  against  the  trustee  to  re* 
cover  the  produce  of  the  bills. 

Assumpsit  for  money  had  and  received,  &c.  The  declaration 
contained  two  sets  of  counts;  one  laying  the  promise  to  the 
bankrupt  before  his  bankruptcy,  and  the  other  to  the  plaintiffs 
his  assignees.    Plea,  the  general  issue. 

D.  J.  Vander  Hoeven  established  himself  as  a  merchant  in 
London  in  the  year  1800 ;  and  from  thence  till  the  time  of  his 
bankruptcy  had  various  dealings  with  the  house  of  Yander 
Hoeven  &  Co.  of  Amsterdam.  In  December,  1804,  he  consigned 
a  parcel  of  sugars  to  them,  to  be  sold  on  his  account.  On  the 
24th  day  of  that  month,  he  received  a  remittance  from  them  by 
the  post  of  three  bills  of  exchange  on  different  persons  in 
London,  value  together,  487Z.  14*.  lid.  in  a  letter,  in  which  they 
say,  "  according  to  your  desire,  we  remit  you  inclosed  against 
the  consignment  of  sugar  for  your  account  487Z.  14*.  lid.,  as 
per  note,  making  to  your  debit  5,714,,  8  guilders,  with  which, 
please  to  do  the  needful,  and  to  credit  us  in  conformity."  Two 
days  before  D.  J.  Vander  Hoeven  had  stopped  payment ;  but  he 
did  not  commit  any  act  of  bankruptcy  till  the  October  following. 
On  the  7th  of  January,  1805,  a  meeting  of  his  creditors  was 
held  at  his  house,  when  it  was  agreed,  "  that  the  remittances 
[  *90  ]  which  had  been  made  by  Vander  Hoeven  &  *Co.  of  Amsterdam 
to  D.  J.  Vander  Hoeven  since  he  stopped  payment,  should  be 
delivered  to  Mr.  Greffulhe,  for  him  to  receive  the  money,  and 
hold  it  for  the  persons  who  might  be  ultimately  entitled  to  it." 
The  bills  had  been  previously  delivered  by  D.  J.  Vander  Hoeven 
to  the  defendant,  who  was  the  agent  in  London  of  Vander 
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Hoeven  &  Co.  for    their    use    and  on  their    account.      The       Graff 
defendant  accordingly  received  payment  of  the  bills  as  they  r. 

respectively  became  due.    A  commission  of  bankrupt  issued  0bkffi;lhe- 

«  

against  D.  J.  Yander  Hoeven,  on  the  30th  of  October,  1805.  At 
the  time  when  he  consigned  the  sugar  and  received  the 
remittance,  he  was,  and  afterwards  continued,  indebted  to 
Yander  Hoeven  &  Co.  beyond  the  amount  of  the  proceeds  of 
the  sugar,  and  beyond  the  value  of  the  remittance. 

It  was  proposed  to  take  a  verdict  for  the  plaintiffs  subject  to 
the  opinion  of  the  Court  of  King's  Bench  upon  a  case  reserved. 
But, 

Lord  Ellbnborough  said,  he  could  not  grant  a  case,  having  so 
clear  an  opinion  on  the  subject.  These  bills  did  not  pass  to  the 
assignees  as  part  of  the  effects  of  the  bankrupt  at  the  time  of  his 
bankruptcy.  He  had  parted  with  them  previously,  and  the 
possession  of  the  defendant  could  not  be  construed  as  his 
possession.  Yander  Hoeven  &  Co.  being  his  creditors  to  a 
larger  amount,  were  ultimately  entitled  to  them,  and  were  the 
persons  for  whose  use  and  benefit  they  had  been  deposited  with 
the  defendant.  A  payment  of  the  money,  therefore,  to  Yander 
Hoeven  &  Co.  would  *have  reference  back  to  the  time  of  the  C  *91  ] 
deposit  of  the  bills,  when  D.  J.  Yander  Hoeven  might  have 
himself  directly  returned  them  to  Amsterdam. 

The  plaintiffs  were  nonsuited,  with  leave  to  move  to  set 
aside  the  nonsuit,  and  enter  a  verdict  A 

t  Vide  Atkins  v.  Barweck,  1  Stra.  #v.  Grant,  5  T.  B.  530 ;  Singleton  v. 

165;   Bust  y.    Cooper,   Cowp.    629;  'Butler,   5  B.  B.  593   (2  Bos.  &  P. 

Nixon  y.  Jenkins,   2  H.    Bl.    135;  283). 
Harman Y.Fisher,  Cowp.  117;  Inglis 
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1807.  EOWOETH  v.   WILKES. 

DeC' l7'  (1  Camp.  94—99.) 

[  94  ]  If  an  article  in  a  general  compilation  of  literature  and  science  copies 

so  much  of  a  book,  the  copyright  of  which  is  Tested  in  another  person, 
as  to  serve  as  a  substitute  for  it ;  though  there  may  have  been  no  inten- 
tion to  pirate  it  or  to  injure  its  sale;  this  is  a  violation  of  literary 
property,  for  which  an  action  will  lie  to  recover  damages.  The 
proprietor  of  a  print  may  maintain  an  action  against  any  person  who 
pirates  it,  although  his  name  is  not  inscribed  on  it  pursuant  to  the 
directions  of  stat.  8  Geo.  II.  c.  13,  §  1. 

Action  on  the  case  for  pirating  a  book  and  certain  prints 
contained  in  it. 

The  first  count  of  the  declaration  stated,  that  the  plaintiff  was 
the  author  and  proprietor  of  the  copyright  of  a  certain  book, 
first  published  within  fourteen  years  last  past,  entitled,  "  The 
Art  of  Defence  on  Foot  with  the  Broadsword,  &c."  and  had 
printed  and  published  for  sale  divers,  to  wit  500  copies  thereof ; 
yet  that  the  defendant  wrongfully  and  injuriously  published, 
exposed  to  sale,  and  sold  divers,  to  wit  8,000,  copies  of  a  certain 
other  book  or  work,  entitled  "  Encyclopaedia  Londinensis,  or  an 
universal  Dictionary  of  Arts  and  Sciences  and  Literature," 
which  had  been  before  that  time  wrongfully  and  injuriously 
copied  from  the  said  book  of  the  plaintiff  without  his  consent. 
The  eleven  following  counts  were  nearly  the  same;  some  of 
them  omitting  to  state  that  the  plaintiff  had  published  the  one 
work,  or  that  the  defendant  had  sold  the  second  ;  others  stating 
that  the  defendant  had  copied  great  part  of  the  plaintiff's  work, 
and  exposed  his  work  to  sale,  without  the  plaintiff's  consent;  and 
others  averring  only  that  the  plaintiff  was  lawfully  entitled  to, 
and  had  the  sole  right  of  printing  the  work  in  question.  The 
thirteenth  count  stated  that  the  plaintiff  after  the  24th  day  of 
June,  1777,  mentioned  in  a  certain  Act  of  Parliament,  made,  &c. 
[  *95  ]  entitled,  &c.  (17  Geo.  III.  c.  57)  to  wit,  on,  &c.  was  *and  from 
thenceforth  hitherto  hath  been  and  still  is  the  proprietor  of 
certain  prints,  which  had  been  theretofore  etched  in  Great 
Britain,  that  is  to  say,  of  a  certain  print  entitled  "  Inside 
Guard,"  also  of  a  certain  other  print,  &c.  and  the  said  plaintiff 
during  all  the  time  aforesaid  had  been  and  was  lawfully  entitled 
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to,  and  still  has  and  is  lawfully  entitled  to  the  sole  right  and  Roworth 
liberty  of  printing  and  reprinting  the  said  prints,  to  wit  at,  &c.  wilkss. 
yet  the  said  defendant  well  knowing  the  premises,  but  disregard- 
ing the  statute  in  such  case  made  and  provided,  and  contriving, 
<&c.  to  injure  the  said  plaintiff  so  being  the  proprietor  of  the  said 
prints  as  aforesaid ;  after  the  said  24th  day  of  June  in  the  year 
1777,  and  whilst  the  said  plaintiff  was  such  proprietor  of  the  said 
prints  as  aforesaid,  to  wit,  on,  &c.  and  on  divers,  &c.  at  <fcc. 
aforesaid  did  publish  and  cause,  &c.  divers,  to  wit  3,000  copies 
of  each  of  the  said  prints,  whereof  the  said  plaintiff  so  was 
proprietor  as  aforesaid,  without  the  consent  of  the  said  plaintiff 
and  against  his  will ;  by  means  of  the  committing  of  which  said 
last  mentioned  grievances  he  the  said  plaintiff  hath  been  and  is 
greatly  injured  in  his  said  property  in  the  said  prints,  and  hath 
lost  and  been  deprived  of  divers  great  gains,  &c.  to  wit,  at,  <fcc. 
aforesaid.  The  last  count  was  exactly  the  same,  stating  only 
that  the  defendant  exposed  the  prints  to  sale. 

It  appeared  in  evidence  that  the  plaintiff  published  the  first 
edition  of  his  treatise  on  fencing,  illustrated  with  engravings  in 
the  year  1798,  and  that  it  contained  considerable  novelty, 
particularly  in  uniting  the  Austrian  and  Highland  methods  of 
using  the  broad  *sword.  In  1804  he  published  a  third  and  [  *96  ] 
improved  edition,  consisting  of  118  pages  and  a  considerable 
number  of  new  plates,  at  half  a  guinea  a  copy.  The  plates  had 
not  his  name  upon  them  as  the  Act  directs,  but  that  of  Egerton 
the  bookseller.  The  defendant  is  editor  and  proprietor  of  the 
Encyclopaedia  Londinensis,  a  work  which  has  been  for  some  time 
coming  out  in  numbers.  Proceeding  in  alphabetical  order,  in 
1805  he  had  arrived  at  the  head  "  Fencing ;  "  when  he  published 
a  number  with  this  title,  containing  seventy-five  pages  of  the 
plaintiffs  treatise,  and  three  engravings,  representing  figures  in 
exactly  the  sarnie  attitudes  with  the  plaintiffs,  but  disguised  by  a 
different  costume.  About  2,000  of  this  number  of  the  Encyclo- 
paedia were  sold  at  eight-pence  a  copy ;  which  was  not  beyond 
the  usual  sale  of  the  work. 

The  Attorney-General,  of  counsel  for  the  defendant,  allowed, 
that  if  the  number  of  the  Encyclopaedia  upon  "  Fencing  "  had 
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ROWORTH 
V. 

Wilkes. 


[*97] 


[•98] 


been  published  as  a  separate  and  distinct  treatise,  it  might  have 
been  considered  a  piracy  of  the  plaintiffs  book,  for  which  an 
action  would  lie ;  but  contended  that,  as  it  formed  only  a  small 
part  of  a  great  compilation  of  literature,  it  was  no  invasion  of 
copyright  of  which  the  plaintiff  could  complain  in  a  Court  of 
justice.  There  was  here  no  intention  to  meet  the  plaintiff's  work 
in  the  market,  and  there  was  no  good  reason  to  suppose  that  the 
sale  of  it  had  been  in  any  degree  impaired.  In  a  dictionary  of 
all  arts  and  sciences  the  compiler  was  justified  in  taking  larger 
extracts  than  in  another  work  of  the  same  description  with  that 
copied.  The  public  were  thus  benefited,  and  no  individual 
"suffered;  since  people  would  never  purchase  the  whole  of  a 
voluminous  compilation  as  a  substitute  for  a  short  treatise  on  any 
particular  art  or  science.  There  could  be  here  no  intention  what* 
ever  to  pirate  the  plaintiff's  work,  any  more  than  if  the  defendant 
had  published  a  few  extracts  from  it  in  criticising  it  in  a  review^ 
With  respect  to  the  three  prints,  supposing  that  they  were 
copied  from  the  plaintiff's,  there  was  a  preliminary  objection  in 
point  of  law  to  his  recovering.  His  name  was  not  engraved  upon 
them.  It  was  only  the  statute  that  rested  a  property  in  prints- 
in  the  publisher ;  and  that,  as  a  condition,  required  his  name  to 
appear  upon  them.  The  plaintiff  therefore  had  no  legal  remedy 
under  the  statute,  having  neglected  to  comply  with  the  condi- 
tions prescribed  by  it.t  But  farther,  notwithstanding  the 
resemblance  of  the  two  sets  of  plates,  the  one  could  not  be 
considered  as  copies  of  the  others,  since  each  guard  in  fencing 
was  such  a  positively  defined  position,  that  the  attitudes  of  men 
practising  it  must  necessarily  be  the  same;  nor  could  these 
prints  be  such  as  were  meant  to  be  "protected  by  the  statute  ;  as 


t  The  stat.  8  Geo.  II.  c.  13,  §  1, 
vests  the  property  of  certain  prints 
in  the  inventors'  designers,  &c.  for 
14  years  from  the  day  of  publishing, 
"which  shall  be  truly  engraved, 
with  the  name  of  the  proprietor,  on 
each  plate,  and  printed  on  every  such 
print ;  "  and  inflicts  on  other  persons 
printing  the  same  without  the  con- 
sent of  the  proprietor,  the  penalty  of 
forfeiting  the  plate,  the  sheets  on 


which  the  prints  are  copied,  together 
with  5«.  for  every  print,  &c.  The  7 
Geo.  III.  c.  38,  extends  to  prints 
taken  from  any  pictures,  models,  &c 
and  enlarges  the  right  to  twenty-eight 
years,  without  requiring  any  name 
to  appear  on  the  print;  and  the  17 
Geo.  III.  c.  57  gives  a  special  action 
on  the  case  to  recover  damages; 
which  appears  to  have  been  ex  abttn- 
danti  cauteld. 
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they  were  merely  accessary  to  the  letter-press,  like  the  diagrams     rowokth 

iVi  TP.nA1,M  *• 


in  Euclid. 


Wilkes. 


Lord  Ellenborough  : 

This  action  is  brought  for  prejudice  to  a  work  vested  in  the 
plaintiff ;  and  the  question  is,  whether  the  defendant's  publication 
would  serve  as  a  substitute  for  it  ?  A  review  will  not  in  general 
serve  as  a  substitute  for  the  book  reviewed ;  and  even  there,  if 
so  much  is  extracted  that  it  communicates  the  same  knowledge 
with  the  original  work,  it  is  an  actionable  violation  of  literary 
property.  The  intention  to  pirate  is  not  necessary  in  an  action 
of  this  sort ;  it  is  enough  that  the  publication  complained  of  is 
in  substance  a  copy,  whereby  a  work  vested  in  another  is  pre- 
judiced. A  compilation  of  this  kind  may  differ  from  a  treatise 
published  by  itself ;  but  there  must  be  certain  limits  fixed  to  its 
transcripts ;  it  must  not  be  allowed  to  sweep  up  all  modern 
works ;  or  an  Encyclopaedia  would  be  a  recipe  for  completely 
breaking  down  literary  property.  Here  75  pages  have  been 
transcribed  out  of  118,  and  that  which  the  plaintiff  sold  for  half 
a  guinea  may  be  bought  of  the  defendant  for  eightpence.  As  to 
the  prints,  the  question  will  be,  whether  the  defendant  has 
copied  the  main  design  ?  Although  the  plaintiff's  name  is  not 
engraved  upon  them,  if  there  has  been  a  piracy,  I  think  the 
plaintiff  is  entitled  to  a  verdict  on  the  two  last  counts  of  the 
declaration.  The  interest  being  vested,  the  common  law  gives 
the  remedy.  I  have  always  acted  on  the  case  of  Beckford  v. 
Hood  ;  t  in  which  the  Court  of  *King's  Bench  held,  that  an  author,  [  *w  ] 
whose  work  is  pirated,  may  maintain  an  action  on  the  case  for 
damages,  although  the  work  was  not  entered  at  Stationers'  Hall, 
and  although  it  was  first  published  without  the  name  of  the 
author  affixed.  But  it  is  still  to  be  considered  whether  there  be 
such  a  similitude  and  conformity  between  the  prints,  that  the 
person  who  executed  the  one  set  must  have  used  the  others  as  a 
model.  In  that  case  he  is  a  copyist  of  the  main  design.  But  if 
the  similitude  can  be  supposed  to  have  arisen  from  accident ;  or 
necessarily,  from  the  nature  of  the  subject ;  or  from  the  artist 
having  sketched  designs  merely  from  reading  the  letter-press  of 

t  4  R.  E.  527  (7  T.  R.  620). 
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LR.R- 


BOWOKTH 

Wilkes. 


the  plaintiff's  work, — the  defendant  is  not  answerable.  It  is 
remarkable  however,  that  he  has  given  no  evidence  to  explain  the 
similitude  or  to  repel  the  presumption  which  that  necessarily 
causes.  His  Lordship  said  he  would  save  the  point  as  to  the 
directions  of  the  statute  not  being  complied  with ;  and  therefore 
directed  the  jury  to  find  separate  damages  for  the  letter-press 
and  the  prints. 

The  plaintiff  had  a  verdict,  tcith  701.  for  the  former, 
and  80J.  for  the  latter  A 


1807. 
Deo,  18. 

[l09] 


KYMEE  and  Others  v.   SUWEBCKOPP.J 

(1  Camp.  109—112.) 

If  goods  are  bought  by  a  broker,  the  principal  is  liable  to  the  vendor, 
if  called  upon  when  payment  becomes  due ;  although  he  has  previously 
paid  the  price  of  the  goods  to  the  broker.  Secus,  if  the  day  of  payment 
is  allowed  to  pass  by,  without  any  demand  being  made  upon  the  prin- 
cipal. Although  goods  are  stopped  in  transitu,  the  vendor,  after  the 
credit  has  expired,  may  recover  for  them,  under  a  count  for  goods 
bargained  and  sold,  if  he  was  ready  to  deliver  them  on  the  price  being 
paid. 

Assumpsit  for  goods  sold  and  delivered,  and  for  goods  bargained 
and  sold.    Flea,  the  general  issue. 

On  the  10th,  17th,  and  24th  days  of  June  last,  and  on  the  1st 
day  of  July,  the  plaintiffs  sold  by  public  auction  to  Messrs. 
Kenyon  &  Co.  coffees  to  the  value  of  about  1,100/.  By  the 
conditions  of  sale,  the  goods  were  to  be  paid  for  on  delivery,  and 
were  to  be  weighed  and  taken  away  within  one  month  from 
the  day  of  sale.    These  coffees  were  bought  by  Kenyon  &  Co.  as 

t  Vide  stat.  8  Ann.  c.  19.  Donaldson 
V.  Becket,  7  Bro.  P.  C.  88 ;  Millar  v. 
Taylor,  4  Burr.  2380;  Chapman  v. 
Pickersgill,  2  Wils.  145 ;  Tonson  v. 
Collins,  1  Blac.  Bep.  330 ;  Thompson 
v.  Symonds,  2  B.  B.  526  (5  T.  B. 
41) ;  Gary  v.  Longman,  6  B.  B.  285 
(1  East,  358). 

%  See  the  case  (along  with  Waring 
V.  Favenck,  p.  638,  ante),  discussed 
and  distinguished,  in  Armstrong  v. 
Stokes  (1812)  L.  B.  7  Q.  B.  598;  41 


L.  J.  Q.  B.  253,  26  L.  T.  872 ; 
also  the  judgments  in  Irvine  v.  WaU 
«on  (1879)  5  Q.  B.  D.  102,  414;  49 
L.  J.  Q.  B.  239,  531, 42  L.  T.  51, 810; 
and  Davison  v.  Donaldson  (1882)  9 
Q.  B.  D.  621,  47  L.  T.  564.  Lord 
Justice  Bowen  observes  (9  Q.  B.  D. 
630)  that  these  judgments  are  con- 
sistent with  Lord  Ellxnborouqh's 
judgment  in  the  above  case,  though, 
they  certainly  narrow  the  application 
of  the  latter  part  of  it. — B.  C. 
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brokers  for  the  defendant ;  which  was  not  known  to  the  plaintiffs 
till  the  8th  of  July,  on  which  *day  Kenyon  &  Go.  became  insol- 
vent. A  great  part  of  the  coffee  had  previously  come  to  the 
defendant's  hands,  the  warrants  for  the  delivery  of  it  from  the 
West  India  Docks,  having  been  given  him  by  Kenyon  &  Co.,  who 
had  received  them  from  the  plaintiffs.  For  so  much  he  paid 
Kenyon  <fc  Co.  by  accepting  a  bill,  dated  15th  June,  drawn  by 
them  upon  him,  for  7512.  at  one  month  after  date,  which  was 
satisfied  when  it  became  due.  The  residue  of  the  coffee  was 
stopped  by  the  plaintiffs  in  transitu.  However,  at  the  expiration 
of  one  month  from  the  different  sales  respectively,  (called  the 
days  of  prompt),  they  sent  a  clerk  to  demand  payment  of  the  de- 
fendant. The  clerk  on  one  of  these  occasions  offered,  on  being 
paid,  to  give  him  the  remaining  warrants,  although  he  had  them 
not  at  that  time  about  him  ;  but  the  defendant  refused  to  pay, 
saying,  he  was  advised  by  his  attorney  he  was  not  liable. 


Ktmkb 

and  Others 
v, 

SUWEK- 
CBOPP. 

[  #iio  ] 


Park  now  contended,  that  the  action  could  not  be  supported, 
either  for  one  parcel  of  coffee  or  for  the  other.  As  to  the  first  he 
argued,  that,  though  in  general  upon  a  sale  to  a  broker,  the 
vendor  may  come  upon  the  principal  when  discovered;  the 
doctrine  must  be  taken  with  this  qualification,  that  the  principal 
has  not  previously  paid  the  price  of  the  goods  to  his  broker. 
But,  it  would  be  a  monstrous  injustice  to  permit  the  vendor, 
after  giving  credit  to  the  broker  alone,  and  after  lying  by  till  the 
latter  receives  the  money  from  the  principal,  to  resort  to  the 
principal  who  has  already  paid.  Here  the  defendant  would  have 
been  liable  to  the  plaintiffs  to  a  certain  extent,  had  they  inter- 
vened in  time ;  but  it  was  too  late,  after  "inducing  him  to  pay  to 
the  person  who  had  bought  the  goods  for  him,  under  the  idea, 
that  they  were  satisfied  with  the  solvency  of  the  broker,  and  did 
not  look  beyond  him.  As  to  that  part  of  the  coffee  which  had 
been  stopped  in  transitu,  the  plaintiffs  could  not  recover  the 
value  of  it,  either  under  the  count  for  goods  sold  and  delivered, 
as  it  had  not  been  delivered,  or  under  the  count  for  goods 
bargained  and  sold,  as  the  warrants  had  not  been  regularly 
tendered  to  the  defendant.  To  render  this  bargain  and  sale 
binding  on  him,  it  was  incumbent  on  the  plaintiffs  to  enable  him 


[  •"!  ] 
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Kymeb 

And  Others 

v. 

Suwer. 

CROPP. 


[112] 


to  enjoy  the  benefit  of  it;  bnt  in  fact,  the  goods  had  been 
completely  withheld  from  him,  and  the  contract  had  been 
thereby  rescinded. 

The  Attorney-General  on  the  other  side,  insisted  that  this  case 
could  not  be  distinguished  from  Waring  v.  FavenckA  The  goods 
being  sold  to  be  paid  for  at  certain  days,  the  plaintiffs  had  no 
concern  with  any  transactions  between  the  parties  till  those  days 
arrived.  It  might  be  an  act  of  kindness  in  the  defendant,  to  give 
this  acceptance  to  Eenyon  &  Co.  on  the  15th  of  June ;  but  if  it 
was  a  payment  for  the  coffees,  it  was  a  payment  in  his  own  wrong. 
If  the  day  of  prompt  had  been  suffered  to  pass  by  without  any 
demand  being  made  on  the  defendant,  the  case  would  have  been 
altered;  but  to  hold  him  discharged  under  the  actual  circum- 
stances, would  be  to  allow  a  set-off  between  him  and  his  own 
broker.  The  defendant's  refusal  to  pay  for  the  goods  stopped  in 
transitu  dispensed  with  a  tender  of  the  warrants. 

Lord  Ellenborouoh  : 

A  person  selling  goods  is  not  confined  to  the  credit  of  a  broker 
who  buys  them ;  but  may  resort  to  the  principal  on  whose 
account  they  are  bought ;  and  he  is  no  more  affected  by  the  state 
of  accounts  between  the  two,  than  I  should  be,  were  I  to  deliver 
goods  to  a  man's  servant  pursuant  to  his  order,  by  the  considera- 
tion of  whether  the  servant  was  indebted  to  the  master,  or  the 
master  to  the  servant.  If  he  lets  the  day  of  payment  go  by,  he 
may  lead  the  principal  into  a  supposition,  that  he  relies  solely  on 
the  broker ;  and  if  in  that  case  the  price  of  the  goods  has  been 
paid  to  the  broker,  on  account  of  this  deception,  the  principal 
shall  be  discharged.  But  here  payment  was  demanded  of  the 
defendant  on  the  several  days  it  became  due,  and  no  reason  was 
given  him  to  believe  that  his  broker  alone  was  trusted.  He  has 
received  a  great  part  of  the  coffee,  and  enjoyed  the  benefit  of  it ; 
the  right  of  the  vendors  is  entire,  unless  he  has  paid  them,  or 
some  person  authorized  by  them  to  receive  payment ;  Eenyon  & 
Co.  had  no  such  authority ;  therefore  he  is  still  liable.  The  rest 
of  the  coffee  was  stopped,  only  to  prevent  its  getting  into  the 

t  Ante,  p.  638. 
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hands  of  the  insolvent  brokers ;  and  as  payment  was  to  precede 
the  delivery,  it  was  enongh  if  the  plaintiffs,  on  being  paid,  were 
ready  to  have  delivered  it. 

Verdict  for  the  plaintiffs. 


It  is  mentioned  in  an  addendum  to  the  report  (1  Camp.  180  c) 
that  a  rule  for  a  new  trial  was  discharged, — on  the  ground  that 
the  defendant  had  not  properly  substantiated  the  fact,  that  he 
had  paid  the  broker  for  the  coffee  delivered  to  him;  but  the 
Court  did  not  give  any  decided  opinion  as  to  the  effect  of  payment 
by  the  vendee  to  the  broker  before  the  day  of  prompt,  when  the 
warrants  for  the  delivery  of  the  goods  have  been  parted  with  by 
the  vendor  and  passed  to  the  vendee. 


Kymeb 

and  Other* 
r. 

SUWEH- 
CBOPP. 


HIBBEET  v.  SHEE  and  Another. 

(1  Camp.  113—115.) 

In  the  sale  of  goods  by  sample,  if  the  bulk  does  not  accord  with  the 
sample,  the  purchaser  is  not  bound  to  accept  or  pay  for  the  goods,  on 
any  terms ;  although  no  fraud  was  intended  on  the  part  of  the  vendor, 
and  although  the  custom  may  have  been  that,  under  such  circumstances, 
the  bargain  shall  stand  good,  upon  an  allowanoe  being  made  for  the 
inferiority,  f 

Assumpsit  for  goods  bargained  and  sold.  Plea,  the  general 
issne. 

At  a  public  sale,  on  the  9th  of  April  last,  the  defendants 
purchased  of  the  plaintiff,  by  sample,  sixteen  hogsheads  of  sugar, 
at  eighty  shillings  per  cwt.  On  examining  the  sugars  purchased, 
it  was  found  that  they  by  no  means  corresponded  in  colour  with 
the  samples ;  and  in  the  opinion  of  the  brokers  who  then  saw 
them,  they  were  le68  valuable  by  five  or  six  shillings  a  hundred 
weight.    The  plaintiff,  nevertheless,  required  that  the  defendants 


1807. 
Dee.  19. 


t  The  principle  of  this  judgment 
is  assumed  in  many  later  cases ;  see 
in  particular  Hexlbutt  v.  Hidcson 
(1872)  L.  E.  7  C.  P.  438,  41  L.  J. 
C.  P.  228,  27  L.  T.  336 ;  and  Cous- 
ton  v.   Chapman  (H.  L.  Sc.  1872), 


L.  E.  2  H.  L.  Sc.  250.  But  Lord 
Ellexborotjgh's  judgment  is  per- 
haps the  most  explicit  statement  of 
the  principle,  that  correspondence 
with  the  sample  is  of  the  essence  of 
the  contract — E.  C. 


[.113] 
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Eibbebt  Bhould  take  the  sugars,  on  being  allowed  a  compensation  for  the 
Shee  inferiority ;  insisting  that,  according  to  the  usage  of  the  trade, 
and  Another.  where  samples  have  been  drawn  without  fraud,  and  the  bulk  not- 
withstanding proves  inferior,  sworn  brokers  are  to  be  called  in  to 
estimate  the  difference,  and  the  vendor  making  an  allowance  for 
this,  the  purchaser  must  stand  to  his  bargain.  The  defendants 
refused  to  accede  to  this  proposal ;  as  they  alleged  the  sugars 
were  unfit  for  the  purpose  for  which  they  had  bought  them. 

It  appeared  that  the  hogsheads  of  sugar  in  question  arrived  in 
the  West  India  Docks  in  the  end  of  November,  1806,  and  that  in 
pursuance  of  the  Dock  Act,  as  they  were  landed,  samples  were 
taken,  which  were  the  samples  exhibited  at  the  6ale  on  the  9th  of 
April  following.  From  being  exposed  to  the  air  during  this  long- 
[  *114  ]  interval,  they  had  become  much  whiter  than  *when  originally 
taken,  or  than  fresh  samples  drawn  on  the  11th  of  April; 
although  the  latter,  on  being  produced  to  the  jury,  now  appeared 
nearly  of  the  same  hue.  The  witnesses  stated,  that  both  were 
of  equal  grain,  and  likely  to  contain  the  same  quantity  of 
saccarine  matter,  so  that  at  the  time  of  the  sale  they  would  have 
been  of  equal  value  to  the  sugar  baker ;  but  that  for  retail  much 
more  depends  upon  the  colour  than  the  quality.  The  Act  of 
Parliament  enables  the  importer  of  sugars  at  any  time  to  obtain 
fresh  samples ;  while  the  purchaser  at  a  public  sale  has  no  means 
of  knowing  when  the  samples  exhibited  have  been  drawn. 

The  plaintiffs  counsel  rested  their  case  chiefly  on  the  usage; 
which,  they  contended,  must  govern  and  explain  the  contract 
between  the  parties.  In  support  of  it,  several  brokers  of  great 
experience  were  examined,  who  swore,  that  making  an  allowance 
for  the  difference  was  the  common  mode  of  settling  disputes  of 
this  kind ;  although  they  had  known  a  few  instances  where,  by 
consent,  the  sugars  had  been  returned  to  the  vendor. 

Lord  Ellekbobouoh  : 

The  question  here  is,  whether  the  contract  has  been  substanti- 
ally performed.  Does  the  sugar  accord  with  the  sample  exhibited 
at  the  sale  ?  If  I  buy  a  commodity  wholly  discordant  to  that 
which  is  promised  me,  I  am  not  bound  to  accept  of  a  compensa- 
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tion  for  the  dissimilarity.  This  is  not  a  performance  of  the  con- 
tract. And  thongh  there  should  prevail  an  habitual  mode  of 
arrangement  between  dealers  in  the  article,  I  have  always  a  right 
to  say,  "  is  this  what  I  meant  to  purchase  ?  "  A  spirit  of  *  candour 
and  accommodation  may  lead  to  a  compromise  between  the 
parties;  but  the  legal  mode  of  dealing  is,  that,  if  the  article 
agreed  on  is  not  furnished,  I  may  reject  it  and  keep  my  money 
in  my  pocket.  It  appears,  that  with  respect  to  sugars,  there  will 
be  a  difference  between  the  bulk  and  the  sample,  where  the 
sample  has  been  for  some  time  exposed  to  the  air ;  and  if  the 
party  had  full  notice  when  the  sample  was  drawn,  he  might  be 
expected  to  calculate  upon  the  difference ;  but  all  that  is  commu- 
nicated at  these  sales  is,  that  the  sugars  of  which  samples  are 
produced  lie  in  the  docks,  and  the  bidders  have  a  right  to 
presume  that  the  samples  have  been  recently  drawn.  Did  the 
sugar  in  question  then,  accord  in  quality  with  the  sample,  and 
was  it  fit  for  the  purposes  in  the  contemplation  of  the 
purchasers  ?t 

Verdict  for  the  defendants,  t 


t  Probably  all  that  is  meant  by 
the  question  as  to  fitness,  is  to  test 
the  materiality  of  the  want  of  accord- 
ance in  quality. — E.  0. 

X  The  principle  of  this  case  has 
been  applied  to  many  other  contracts. 
Thus,  in  insurance,  a  material  con- 
cealment, even  from  accident,  negli- 
gence, inadvertency  or  mistake,  is 
fatal  to  the  policy;  nor  can  the 
assured,  by  tendering  any  increase 


of  premium,  require  the  underwriters 
to  confirm  it.  The  risk  is  not  that 
bargained  for.  Carter  v.  Boehm,  3 
Burr.  1909;  Batcliffe  t.  Shoolbred, 
Park,  181 ;  Marshall,  349.  Emerig. 
t.  1,  p.  20.  [The  requirement  of 
uberrima  fides  in  contracts  of  insur- 
ance is  now  regarded  as  founded  on 
the  special  nature  of  the  contract. — 
F.  P.] 


HlBBBBT 
V. 

Shbb 
and  Another. 

[  •!»  ] 
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1807.  BECKWITH  and  Others  v.   SYDEBOTHAM. 

Jg* 19'  (1  Camp.  116—119.) 

[  116  ]  ^  the  owner  of  a  ship  receives  a  letter  from  the  captain,  written  on 

her  arrival  in  a  foreign  port,  giving  such  an  account  of  her  as  to  render 
it  probable  that  she  must  remain  there  for  the  purpose  of  being  repaired, 
beyond  the  time  that  would  be  necessary  for  her  to  take  in  her  cargo ; 
this  letter  need  not  be  communicated  to  the  underwriters,  in  effecting  & 
policy  of  insurance  upon  her,  at  and  from  the  foreign  port  to  a  port  in 
England ;  unless  information  on  the  subject  be  particularly  called  for.f 

Assumpsit  on  a  policy  of  insurance,  on  the  ship  Earl  of 
Wycombe  and  her  cargo,  at  and  from  Pictou  in  Nova  Scotia  to 
Liverpool. 

The  ship  having  arrived  at  Pictou  on  the  10th  of  May,  1803, 
sailed  on  her  homeward-bound  voyage  on  the  2nd  of  September ; 
but  meeting  with  stormy  weather  was  obliged  to  put  into  Halifax 
on  the  9th  of  October,  so  disabled  as  to  be  unfit  to  prosecute  the 
voyage.    The  policy  was  executed  on  the  19th  of  June. 

The  first  defence  set  up  by  the  underwriters  was,  that  the 
ship  when  she  sailed  from  Pictou  was  not  seaworthy. 

[After  evidence  being  given  upon  this  point,  including  the 
evidence  of  experts  which  was  allowed  by  Lord  Ellenbobouoh 
to  be  admissible  :  ] 

[  117  ]  The  Attorney-General  insisted,  that  at  the  time  of  effecting 

the  policy  there  had  not  been  a  proper  disclosure  to  the  under- 
writers. Immediately  before  this,  a  letter  had  been  received 
from  the  captain  of  the  ship,  dated  at  Pictou,  on  the  11th  of 

f  *H8  ]*  May ;  in  which  he  *states  the  damages  he  had  encountered  on 
the  outward-bound  voyage,  and  describes  the  ship  as  being  then 
unsea worthy,  and  standing  in  need  of  a  great  many  repairs.  The 
Attorney -General  allowed  that  after  the  decision  in  Hayward  v. 
Rogers,  \  whatever  forms  an  ingredient  in  seaworthiness  need  not 
be  disclosed  by  the  assured  to  the  underwriter,  unless  informa- 

t  Secus,  where  the  delay  would  L.    T.  605.    Also   Hull   v.    Cooper 

materially  vary  the  risk.    J)e  Wolf  (1811)  14  East,  479,  reported  12  E.  B. 

v.  Archangel,  ike.  Co.   (1874)  L.  B.  — E.  C. 

9  Q.  B.  451,  43  L.  J.  Q.  B.  147,  39  J  7  E.  E.  638  (4  East,  590). 
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tion  on  the  subject  is  particularly  called  for ;  as  an  assured  im- 
pliedly warrants  the  ship  to  be  seaworthy.  But  still  there  must 
be  a  disclosure  of  every  circumstance  which  will  increase  the 
risk ;  and  if  the  contents  of  this  letter  shewed  the  risk  to  be 
greater  than  the  underwriters  might  otherwise  have  reasonably 
supposed,  then  it  ought  to  have  been  communicated  to  them,  for 
the  purpose  of  enabling  them  to  apportion  the  premium, 
although  not  for  the  purpose  of  informing  them  as  to  the 
seaworthiness  of  the  vessel.  But  it  was  clear  that  from  the  very 
disabled  state  in  which  the  Earl  of  Wycombe  was  described  to 
have  been  on  her  arrival  at  Pictou,  she  must  be  detained  there  to 
be  repaired  much  longer  than  would  be  necessary  to  take  in  her 
cargo,  even  if  she  should  at  last  sail  in  a  state  of  complete 
equipment ;  and  that  the  risk  which  the  underwriters  were  led  to 
consider  as  a  summer  risk,  would  be  turned  into  a  winter  one, 
which  was  much  more  dangerous,  and  from  which  the  loss  had 
actually  happened. 

The  letter  was  given  in  evidence,  and  it  was  allowed  that  it  had 
not  been  communicated  when  the  policy  was  effected. 


Bbckwith 

and  Others 

«. 

Syde- 

B09KJtt& 


Lord  Ellenbobouoh  upon  this  part  of  the  case  said,  that  if  it 
was  necessary  to  have  disclosed  this  letter  as  governing  the  time 
when  the  ship  would  sail,  it  would  in  all  cases  be  necessary  to 
inform  the  underwriters  where  any  repairs  were  wanting ;  and  he 
believed  it  very  frequently  happened,  that  a  ship  must  have 
something  done  to  her  before  she  would  sail  on  her  homeward- 
bound  voyage.  If  the  underwriters  wished  to  have  particular 
information  upon  this  subject,  they  ought  to  ask  for  it ;  and  if 
they  were  disposed  only  to  insure  a  voyage  made  during  a 
particular  season  of  the  year,  they  should  (as  was  commonly 
done  with  Jamaica  ships)  insert  a  warranty  in  the  policy,  that 
the  ship  shall  sail  on  or  before  a  certain  day.  He  therefore 
thought  the  communication  of  the  captain's  letter  as  little 
necessary,  to  shew  the  probable  stay  of  the  ship  at  Pictou,  as  to 
shew  whether  she  was  seaworthy  before  the  commencement  of  the 
voyage. 

The  plaintiffs  had  a  verdict. 


[119] 
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1807.       WAITHMAN  and  Another  v.  WAKEFIELD,   Esa.f 

DHl9'  (1  Camp.  120-122.) 

[  120  ]  Although  a  Husband  is  not  cohabiting  with  his  wife,  yet  if  she 

improvidently  takes  up  goods  of  a  tradesman,  for  which  he  would  not 
otherwise  be  liable,  he  assents  to  the  contract,  if  haying  any  control 
over  the  goods,  he  does  not  cause  them  to  be  returned  to  the  vendor. 
A  husband  is  liable  for  necessaries  furnished  to  his  wife  suitable  to  the 
appearance  in  life  he  permits  her  to  assume,  though  greatly  beyond  his 
degree  or  his  circumstances.  But  if  a  tradesman  trusts  a  married 
woman,  deceived  by  the  false  appearance  she  assumes,  when  by  cautious 
enquiries  he  might  have  ascertained  her  real  situation,  he  cannot  come 
upon  the  husband  beyond  the  extent  to  which  those  enquiries  would 
have  shown  him  to  be  responsible. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  the  general 
issue. 

The  plaintiffs  are  linen  drapers  in  Fleet-street,  and  brought 
this  action  against  Mr.  Wakefield,  a  barrister  at  law,  to  recover 
the  sum  of  84Z.  18*.  being  the  valne  of  certain  articles  of  dress 
supplied  to  his  wife. 

The  goods  in  question  were  furnished  in  the  end  of  December, 
1805,  at  a  time  when  the  defendant  did  not  cohabit  with  his  wife, 
but  occasionally  saw  her.  When  she  ordered  them  of  the 
plaintiffs,  she  called  at  their  shop,  attended  by  a  man  dressed  as 
a  livery  servant,  and  talked  of  her  husband  having  just  taken  a 
new  house,  which  he  was  about  to  fit  up  in  a  style  of  elegance. 
She  herself  was  then  living  in  furnished  lodgings,  having 
without  his  knowledge  removed  from  a  boaf ding  house  in  which 
he  had  placed  her.  Soon  after  she  had  the  things,  a  clerk  of  the 
plaintiffs  called  upon  her,  and  insisted  upon  either  having  them 
back  again,  or  being  immediately  paid  for  them.  Upon  this 
occasion  the  defendant  was  present,  and  he  wished  that  all  the 
articles  should  be  returned;  but  Mrs.  Wakefield  using  very 
violent  language  refused  to  give  up  any  part  of  them.  They  con- 
sisted of  materials  for  making  up  eight  or  ten  fashionable  dresses. 

t   This  ruling  of   Lord  Ellen-  authorities.    The  ruling  case  among 

borough    cannot    be    omitted    as  modern  authorities  is  Debenham  v. 

unimportant,  although  he  probably  Mdlcn  (C.  A.  1880)  5  Q.  B.  D.  394, 

states  the  legal  presumption  more  49  L.  J.  Q.  B.  497,  42  L.  T.  577 ; 

strongly  against  the  husband  than  and(H.  L.  1880)6  App.Ca.  24,  50  L.  J. 

is  warranted  by  the  whole  train  of  Q.  B.  165,  43  L.  T.  673.— R.  C. 
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The  defence  was,  that  these  goods  were  neither  necessaries, 
nor  suitable  to  the  circumstances  of  the  defendant;  and  that 
therefore,  as  he  was  not  living  with  his  wife  when  they  were 
supplied  to  her,  he  was  *not  liable  for  them.  In  support  of  this, 
it  appeared  that  shortly  before,  she  had  a  well-furnished  ward- 
robe for  a  lady  in  the  middling  rank  of  life,  which  the  Judge  held 
the  jury  might  presume  to  have  been  given  her  by  her  husband  ; 
&nd  that  his  whole  income  amounted  to  one  hundred  pounds  a 
year,  allowed  him  by  his  brother. 

Lord  Ellknborough  : 

Where  a  husband  is  living  in  the  same  house  with  his  wife,  he 
is  liable  to  any  extent  for  goods  which  he  permits  her  to  receive 
there;  she  is  considered  as  his  agent,  and  the  law  implies  a 
promise  on  his  part  to  pay  the  value.  If  they  are  not  cohabiting, 
then  he  is  in  general,  only  liable  for  such  necessaries  as  from  his 
situation  in  life  it  is  his  duty  to  supply  to  her.  But  even  where  they 
are  parted,  if  the  husband  has  any  control  over  goods  impro- 
vidently  ordered  by  the  wife,  so  as  to  have  it  in  his  power  to 
return  them  to  the  vendor,  and  he  does  not  return  them,  or  cause 
them  to  be  returned,  he  adopts  her  act,  and  renders  himself 
answerable.  Nor  is  it  any  excuse  in  law,  that  the  wife  is  un- 
manageable and  disobedient ;  as  he  must  be  supposed  to  exercise 
his  marital  rights,  and  to  regulate  her  conduct.  Therefore,  if 
when  the  plaintiff's  clerk  in  this  case  required  the  goods  to  be 
delivered  back,  they  had  not  been  eloigned,  but  were  at  that 
moment  in  the  house,  it  was  the  defendant's  duty  to  have  com- 
pelled the  redelivery,  and  the  plaintiffs  are  entitled  to  a  verdict. 
Again,  however  low  a  man's  circumstances  may  be,  if  he  allows 
his  wife  to  assume  an  appearance  which  he  is  unable  to  support, 
he  is  answerable  for  the  consequences.  When  a  tradesman  is 
thereby  deceived,  *the  I06S  must  fall  upon  him  who  connived  at 
the  deception.  Whatever  may  be  the  husband's  degree,  he  sends 
his  wife  out  into  the  world  with  a  credit  corresponding  to  the 
rank  in  life  in  which,  by  his  sanction,  she  affects  to  be  placed ; 
and  if  the  present  defendant  was  at  all  privy  to  his  wife's  going 
about  attended  by  a  footman,  and  pretending  to  be  in  a  state  of 
affluence,  he  may  be  liable  to  a  greater  extent  than  if  he  had 


Waithman 

and  Another 

v. 
Wakxfisld. 
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waithm an  confined  her  to  a  mode  of  life  suitable  to  his  narrow  fortune. 
no  er  jjowever^  y.  jg  ^  faty  0{  tradesmen  to  make  enquiries  before 
Wakefield.  trusting  a  married  woman  who  is  a  stranger  to  them  ;  and  the 
plaintiffs  do  not  seem  to  have  taken  the  pains  they  were  bound  to 
do,  to  ascertain  the  defendant's  responsibility.  Therefore,  as 
they  have  trusted  his  wife  for  want  of  information  which  might 
easily  have  been  obtained,  if  they  receive  a  verdict  at  all,  their 
demand  should  be  reduced  to  the  charge  for  necessaries  suitable 
to  the  circumstances  of  the  defendant. 

The  jury  notwithstanding  gave  the  plaintiffs  a 

Verdict  for  the  full  sum  of  84/.  18** 


1807.  GORDON  v.  KIMMINGTON. 

**■•  2|.  (1  Camp.  123—124.) 

r  12o  -i  If  the  captain  of  a  ship  insured  burns  her,  to  prevent  her  from  falling- 

into  the  hands  of  the  enemy,  this  is  a  loss  by  fire  within  the  meaning  of 
the  policy. 

This  was  an  action  on  a  policy  of  insurance  on  the  plaintiff's 
commission  and  privileges  as  captain  of  the  ship  Reliance,  from 
Bristol  to  the  coast  of  Africa,  during  her  stay  and  trade  there, 
and  from  thence  to  all  or  any  of  the  West  India  Islands.  The 
declaration  stated  the  loss  to  be  by  fire,  in  order  to  prevent  the 
vessel  and  her  cargo  from  falling  into  the  hands  of  the  King's 
enemies. 

The  Reliance  sailed  from  Bristol  on  the  4th  of  May,  1804,  and 
arrived  on  the  coast  of  Africa  about  the  middle  of  June.  On  the 
24th  of  that  month,  being  then  in  the  river  Gambia,  she  was 
chased  by  a  French  privateer,  of  greatly  superior  strength.  She 
tried  to  escape ;  but  finding  that  the  privateer  rapidly  gained 
upon  her,  the  captain  and  crew  discharged  her  guns  down  her 
hatchways,  and  having  set  her  on  fire  in  several  places,  rowed 
ashore  in  the  long  boat.  • 

The  facts  were  not  disputed  ;  and  the  only  question  was, 
whether  this  was  a  loss  by  fire  and  within  the  perils  insured 
against  ? 
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Lord  Ellenborough  :  Gordon 

The  case  is  new ;  but  I  am  clearly  of  opinion,  that  the  plain-  Rimmington. 
tiff  is  entitled  to  recover.  Fire  is  expressly  mentioned  in  the 
policy,  as  one  of  the  perils  against  which  the  underwriters  under- 
take to  indemnify  the  assured ;  and  if  the  ship  is  destroyed  *by  [  *124  ] 
fire,  it  is  of  no  consequence  whether  this  is  occasioned  by  a 
common  accident,  or  by  lightning,  or  by  an  act  done  in  duty  to 
the  state.  Nor  can  it  make  any  difference  whether  the  ship  is 
thus  destroyed  by  third  persons,  subjects  of  the  King,  or  by  the 
captain  and  crew  acting  with  loyalty  and  good  faith.  Fire  is 
still  the  causa  causans,  and  the  loss  is  covered  by  the  policy. 

Verdict  for  the  defendant,  t 


HEEBEET  v.   CHAMPION.?  1807. 

(1  Camp.  134—137.)  jDec  21. 

An  underwriter  who,  upon  a  full  disclosure  of  facte,  has  signed  his  r  iqi  i 
initials  to  an  adjustment  on  the  policy,  without  paying  the  loss,  is  not 
precluded  afterwards,  in  an  action  against  him,  from  taking  advantage 
of  circumstances,  with  which  he  had  been  made  acquainted,  before 
signing  the  adjustment.  Qu.  As  to  the  effect  of  an  adjustment  when 
declared  on  specially  ? 

Assumpsit  on  a  policy  of  insurance  on  the  ship  Ganges,  to  and 
from  the  Southern  Whale  Fishery. 

The  ship  sailed  from  the  Downs,  under  convoy  of  the  Fury 
sloop  of  war,  on  12th  December,  1805,  for  Portsmouth,  and 
before  her  arrival  there  was  captured  by  a  French  privateer. 
The  defence  was,  that  a  letter  from  the  captain,  dated  5th 
December,  stating,  that  he  was  to  sail  under  convoy  of  the  Fury, 
though  received  on  the  6th  of  that  month,  had  not  been  com- 

t  Although  this  point  of  insurance  burnt,  without  any  fault  in  the  mas- 
law  be  new  in  England,  it  has  long  ter,  from  an  apprehension  that  she 
been  decided  in  foreign  countries  has  the  plague  on  board,  and  to 
that,  as  the  master  is  justified  in  prevent  the  infection  from  spreading, 
burning  the  ship  under  such  circum-  Emerigon,  torn.  i.  p.  434. 
stances,  the  insurer  is  liable  for  the  X  See  on  similar  point  Shepherd  v. 
loss.  Pothier,  h.  t.  n.  53;  Valin,  Chewier,  p.  681,  post,  1  Camp!  274, 
art.  26,  h.  t.  So  it  has  been  held,  and  note  of  the  original  reporter  at 
that  the  insurer  is  liable,  if  a  ship  is  end  of  that  case. — E.  C. 
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Herbert     municated  to  the  underwriter  before  effecting  the  policy,  which 

Champion,    was  *not  till  the  12th  or  18th  of  January ;  all  the  broker  then 

[  *135  ]      said,  having  been,  that  the  ship  had  sailed  about  three  weeks. 

This  letter,  it  was  contended,  would  have  induced  them  to  make 

inquiries  whether  the   Ganges  had  reached  Portsmouth,   and 

would  have  shewn  her  to  be  a  missing  ship. 

To  this,  two  answers  were  given  on  the  other  side  :  1st,  The 
defendant  on  12th  March,  1806,  after  reading  the  letter  in 
question,  together  with  several  others,  subsequently  written  by 
the  captain  while  a  prisoner  at  Verdun  and  giving  a  full  account 
of  all  the  circumstances  of  the  case,  had  adjusted  the  policy 
as  for  a  total  loss,  and  put  his  initials  on  the  back  of  it ;  which 
is  considered  tantamount  to  an  order  for  the  money. — 2ndly,  It 
was  denied  that  the  letter  of  5th  December  was  at  all  material 
to  be  communicated. 

Park  for  the  plaintiff,  as  to  .the  first  point  contended,  that 
an  adjustment  made  on  a  full  disclosure  of  facts  which  even 
might  have  been  an  answer  to  an  action  on  the  policy,  was  con- 
clusive. In  Hogg  v.  Govldney,\  Lee,  Ch.  J.  was  of  opinion,  that 
an  adjustment  was  like  a  note  of  hand,  and  that  it  lay  upon  the 
party  who  disputed  it  to  shew  that  it  had  been  obtained  by 
fraud.  This  rule  had  been  since  relaxed;  but  in  Rodgers  v. 
Mayloryl  Lord  Kenyon  said,  he  did  not  think  it  necessary  to 
declare  on  the  adjustment  specially,  and  that  it*  was  prima  facie 
[  *136  ]  evidence  against  *the  defendant.  And  in  the  late  case  of  Bilby 
v.  Lumley>%  the  Court  of  K.  B.  held,  that  money  paid  by  one 
with  full  knowledge  of  all  the  circumstances,  cannot  be  recovered 
back  again,  on  account  of  such  payment  having  been  made 
under  an  ignorance  of  the  law. 

The  Attorney -General  denied  that  the  last  case  was  in  the 
slightest  degree  in  point ;  as  the  money  had  there  been  actually 
paid.  The  distinction  was  between  a  payment,  and  a  mere 
adjustment  of  the  loss.  In  liodgers  v.  Maylor,  Lord  Kenyon 
said,  if  there  had  been  any  misconception  of  the  law  or  fact, 

t  Beawes,  Lex  Mer.  310.  §  6  B.  R.  479  (2  East,  469). 

X  Park  Ins.  8th  ed.  267. 
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upon  which  an  adjustment  had  been  made,  the  underwriter  was  Herbert 
not  absolutely  concluded  by  it ;  and  in  De  Garron  v.  Galbraith9\  Champion. 
in  which  the  whole  Court  held,  that  if  after  an  adjustment,  the 
underwriters  suspected  the  honesty  of  the  transaction,  the  plain- 
tiff must  produce  other  evidence ;  the  same  Judge  observed,  that 
shutting  the  door  against  enquiry  after  an  adjustment,  would  be 
putting  a  stop  to  candor  and  fair  dealing  amongst  the  under- 
writers. 

Lord  Ellenbobouoh  : 

There  are  two  questions  here  to  be  considered  :  1st,  As  to  the 
conclusiveness  of  the  adjustment ;  2ndly,  As  to  the  materiality 
of  the  letter. — 1st,  The  cases  are  clearly  distinguishable,  where, 
upon  a  dispute,  the  money  is  paid,  and  where  there  is  only  a 
promise  to  pay.  If  the  money  has  been  paid,  it  cannot  be 
recovered  back,  without  proof  of  fraud ;  but  a  promise  to  pay 
will  not  in  general  be  *binding,  unless  founded  on  a  previous  [  *137 1 
liability.  What  is  an  adjustment  ? — An  admission,  on  the  sup- 
position of  the  truth  of  certain  facts  stated,  that  the  assured  are 
entitled  to  recover  on  the  policy.  Perhaps,  if  properly  stamped, 
it  might  be  declared  on  as  a  promissory  instrument.  Here  it  is  a 
mere  admission,  and  there  was  no  consideration  for  the  promise 
it  is  supposed  to  prove.  An  underwriter  must  make  a  strong 
case  after  admitting  his  liability;  but  until  he  has  paid  the 
money,  he  is  at  liberty  to  avail  himself  of  any  defence,  which 
the  facts  or  the  law  of  the  case  will  furnish.  2ndly,  Respecting 
the  letter,  his  Lordship  directed  the  Jury  to  consider,  whether  it 
would  have  made  the  underwriters  regard  the  Ganges  as  a 
missing  ship,  and  require  an  increased  premium  ;  or,  whether  it 
either  would  not  have  excited  their  curiosity,  or  could  not  have 
led  them  to  any  useful  information. 

The  plaintiff  had  a  verdict. 
t  Park  Ins.  8th  ed.  267. 
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1807.  LECK  and  Another  v.  MAESTAER 

Dee' 2lm  (1  Camp.  13a— 139.) 

[  138  ]  The  proprietor  of  a  dry  dock  is  under  a  duty  towards  the  owners  of 

ships  received  in  the  dock  to  have  a  sufficient  number  of  men  on  the 
premises  to  take  precautions  against  danger  such  as  the  pressure  of  an 
unusually  high  tide.f 

Action  on  the  case  for  negligence. — The  defendant  is  pro- 
prietor of  a  dry  dock,  on  the  river  Thames ;  into  which  a  ship  of 
the  plaintiffs  had  been  put  to  be  repaired.  Whilst  she  lay  here, 
during  a  remarkably  high  tide,  the  dock-gates  were  burst  open 
by  the  water,  and  she  was  thereby  forced  against  another  vessel, 
and  greatly  injured.  When  the  accident  happened,  although  in 
the  day-time,  the  workmen  were  all  absent,  and  there  was  only 
a  watchman  left  to  take  care  of  the  shipping  in  the  dock.  The 
plaintiffs  witnesses  described  the  gates  as  having  been  rotten, 
and  imputed  their  giving  way  to  this  circumstance.  They 
thought,  however,  that  with  a  proper  number  of  hands,  the 
gates  might  still  have  been  shored  up,  so  as  to  bear  the  pressure 
of  the  water. 

The  Attorney-General,  for  the  defendant,  said,  he  could  shew, 
that  the  gates  were  in  a  perfectly  sound  state,  fit  to  resist  any 
pressure  that  could  be  expected  or  foreseen,  and  that  they  had 
burst  open,  merely  from  the  uncommon  height  of  the  tide,  for 
which  the  defendant  could  not  be  answerable.    But, 

Lord  Ellenborough  held,  that  it  was  the  duty  of  the  defen- 
dant to  have  had  a  sufficient  number  of  men  in  the  dock,  to 
take  measures  of  precaution,  when  the  danger  was  approach- 
ing, and  that  he  was  clearly  answerable  for  the  effects  of  this 
deficiency. 
£  139  ]  The  plaintiff  therefore  had  a  verdict.% 

t  The  duties  and  liabilities  of  a  J  The  bailment  in  this  case  comes 

dock  company  will  be  found  fully  under  the  second  subdivision  of  Sir 

considered  in  the  Mersey  Dock  Cases  William  Jones's  3rd  class,  or  lecatio 

(H.  L.  1865)  L.  B.   1  H.  L.  93,  and  operis  faeiendi;    where    work    and 

(in  the  Exchequer  and  Exchequer  labour,  or  care  and  pains,  are  to  be 

Chamber)   3  H.   &  N.    164,  and  7  performed  or  bestowed  on  the  thing 

H.  &  N.  329. — B.  C.  delivered,  for  a  pecuniary   recom- 
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K.   B.    (AT    NISI    PRIUS)    HILARY   TERM. 

DUDLEY  v.   SMITH,  isos. 

(1  Camp.  167—170.)  Jan-  27- 

The  proprietor  of  a  stage  coach  is  answerable  for  the  negligence  of       At  Wett 
the  driver,  from  the  usual  place  of  taking  up  passengers,  not  only  till       minster. 
the  coach  arrives  at  its  place  of  destination,  but  till  the  passengers  are        [  167  ] 
there  safely  set  down.    The  driver  of  a  stage  coach,  before  passing 
through  any  place  that  is  dangerous,  is  bound  to  inform  the  passengers 
of  the  full  extent  of  the  danger;  and  if  he  pioceeds  without  giving  them 
this  information,  the  proprietor  is  liable  for  any  injury  they  may  thereby 
suffer,  which  they  might  have  escaped  by  alighting. 

Case  for  negligence,  against  the  owner  of  a  stage-coach. — The 
declaration  stated,  that  the  plaintiff,  Elizabeth  Dudley,  became 
and  was  an  outside  passenger  on  the  defendant's  coach,  to  be 
safely  and  securely  conveyed  thereon,  from  a  place  called  the 
Bed  Lion,  in  the  Strand,  to  Chelsea ;  and  that  it  was  thereupon 
the  duty  of  the  defendant  to  have  so  conveyed  her ;  but  that  he 
failed  to  do  so ;  "  and  on  the  contrary  thereof,  defendant  after- 
wards, and  whilst  plaintiff  continued  as  such  outside  passenger 
on  the  said  coach,  and  before  she  was  set  down,  or  had  alighted 
therefrom,  to  wit,  on  the  day  and  year  aforesaid,  at  Chelsea 
aforesaid,  by  a  certain  then  servant  of  the  defendant,  employed 
and  trusted  by  him  upon  that  occasion,  wrongfully,  injuriously,  • 
carelessly,  negligently,  *and  improperly,  drove  the  said  coach  [  *168  ] 
through  and  under  a  certain  low  and  narrow  gateway  there; 
whereby  plaintiff  was  then  and  there  thrown  and  knocked  down 
from  and  off  the  said  coach,  &c." 

pense ;  and  where,  as  the  contract  is  as  if  he  alone  had  derived  benefit 

for  the  advantage  of  both  the  con-  from  the  bailment;  any  more  than 

tracting  parties,  there    is  required  for  a  loss  by  inevitable  accident,  or 

on  the  part  of  the  bailee  ordinary  irresistible  force,  for  which  no  bailee 

diligence,  or  that  care  which  every  shall  be  charged,  except  by  special 

man  of  common  prudence,  and  capa-  agreement.    But  his  failing  in  the 

ble  of  governing  a  family,  takes  of  daytime  to  have  a  competent  number 

his  own  concerns.    Essay  on  Bail-  of  workmen  in  the  dock,  shewed  a 

mente,  85,  90,  119.    The  defendant  want  of  that  care  of  the  plaintiff's 

therefore  was   not  answerable   for  ship,  which  it  might  reasonably  be 

slight  neglect,  or  the  omission  of  expected  he  would  have  taken  of  her, 

that  diligence  which  very  circum-  had  she  been  his  own  property.  [See 

spect  and  thoughtful  persons  use  in  Preface. — F.  P.] 
securing  their  own  goods  and  chattels, 
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Dudley  It  appeared  in  evidence,  that  the  plaintiff  was  carried  safely  as 
Smith.  an  outside  passenger  on  the  top  of  the  coach,  to  the  Gross  Keys 
at  Chelsea,  where  it  stops.  When  arrived  before  the  gateway  of 
this  inn,  leading  to  the  stable-yard,  the  coachman  requested  her 
to  alight  there,  as  the  passage  into  the  yard  was  very  awkward. 
She  said,  as  the  road  was  dirty,  she  would  rather  be  driven  into 
the  yard.  He  then  advised  her  to  stoop,  and  drove  on.  The 
consequence  was,  that  she  was  struck  violently  on  the  shoulders 
and  back  by  a  low  archway  in  the  passage,  and  received  a  per- 
sonal injury,  of  which  she  is  not  likely  ever  to  recover.  A  sur- 
veyor swore,  that  from  an  admeasurement  he  had  made,  this 
archway  was  only  9  feet  9  inches  from  the  ground,  and  that  the 
top  of  one  of  the  defendant's  coaches,  which  seemed  exactly  of 
the  same  height  with  all  the  others,  was  8  feet  9  inches  from  the 
ground,  allowing  an  interstice  of  12  inches  for  the  body  of  any 
person  attempting  to  ride  through  upon  it.  The  plaintiffs  case 
being  closed, — 

The  Attorney-General  contended,  that  this  evidence  would 
not  support  an  action  against  the  proprietor  of  the  coach, 
whether  blame  was,  or  was  not,  imputable  to  the  driver.  The 
declaration  stated  it  to  be  the  duty  of  the  defendant  to  carry  the 
plaintiff  safely  and  securely  from  the  Bed  Lion  in  the  Strand  to 
[  *169  ]  Chelsea ;  *he  had  done  so,  and  brought  her  to  the  spot  where 
the  coach  was  accustomed  to  stop.  Here  the  journey  was  com- 
pleted, and  she  was  desired  by  the  coachman  to  step  down.  If 
after  that,  she  chose  to  remain  on  the  coach,  and  to  ride  into  the 
yard,  into  which  the  defendant  was  not  bound  by  his  undertak- 
ing to  carry  her,  his  responsibility  ceased ;  he  was  not  answer- 
able for  the  negligence  or  misconduct  of  his  servant  subsequent 
to  the  termination  of  the  journey,  and  the  plaintiffs  only  remedy 
was  against  the  coachman,  if  she  had  any  legal  cause  of  com- 
plaint.— But,  in  fact,  she  had  been  warned  of  her  danger ;  she 
had  been  told  that  the  passage  was  very  awkward,  and  if  she 
still  persisted  to  continue  on  the  coach,  it  was  at  her  own  peril. 

Lord  Ellbnborotjoh  : 

The  defendant  was  bound  to  carry  the  plaintiff  from  the  usual 
place  of  taking  up  to  the  usual  place  of  setting  down.    As  coach- 
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owner  therefore,  he  was  answerable  for  the  negligent  acts  of  his  Dudley 
servant,  till  the  plaintiff  was  set  down  at  the  usual  place  for  pas-  smith. 
sengers  alighting  at  Chelsea.  This  appears,  for  the  inside  pas- 
sengers at  least,  to  have  been  the  yard.  If  the  coachman  had 
said  to  her,  "  the  others  will  be  safe  in  proceeding,  but  you  must 
go  down  here,  as  you  cannot  remain  upon  the  coach  without 
danger  to  your  life,"  she  could  only  have  blamed  her  own  im- 
prudence for  what  followed.  But  he  should  have  given  her  the 
materials  to  judge,  if  he  was  to  leave  her  to  make  her  election. 
He  told  her  the  passage  was  awkward ;  whereas,  according  to 
the  evidence,  it  was  impracticable. 

The  Attorney-General  then  undertook  to  prove,  that  with       C 170  3 
proper  caution  the  plaintiff  might  have  rode  through  into  the 
yard  upon  the  coach,  without  any  injury ;  and  two  witnesses 
actually  swore  that  they  had  done  so  frequently. 

Lord  Ellenborough  left  it  to  the  jury  to  consider,  whether 
the  coachman  had  sufficiently  warned  the  plaintiff  of  her  peril, 
or  whether  the  passage  was  more  dangerous*than  she  had  reason 
to  suppose  it  to  be,  from  the  manner  in  which  she  heard  it  de- 
scribed by  him. 

The  jury  found  a  verdict  for  the  plaintiff,  with  100Z. 
damages  A 


FALCONER  v.  HANSOK  im- 

(1  Camp,  171—172.)  !!l!8' 

If  a  witness  examined  upon  interrogatories,  refers  to  a  writing,  itself        [  171  } 
not  evidence,  as  containing  a  statement  of  the  facts  to  which  he  is 
interrogated,  this  writing  may  be  read  as  part  of  his  deposition. 

What  is  sufficient  evidence  of  a  witness  being  abroad,  to  let  in  his 
examination  upon  interrogatories  as  evidence. 

This  was  an  action  of  covenant  upon  a  charter-party;  in 
which  the  parties  .took  issue  upon,  whether  the  ship  sailed  on 
her  voyage  with  the  first  fair  wind  after  taking  in  her  cargo. 

t  Tide  Aston  v.  Heaven,  5  B.  B.  750  (2  Esp.  Cas.  533). 
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Falconer        By  rule  of  Court,  several  of  the  witnesses  had  been  examined 
Hanson,      upon  interrogatories.    Amongst  these  was  the  captain,  whose 
deposition  stated  that  the  log-book  contained  a  true  account  of 
the  time  when  the  vessel  sailed,  the  state  of  the  weather,  &c. 

Garrow,  for  the  plaintiff,  accordingly  proposed  to  read 
several  extracts  from  the  log-book,  as  evidence. 

Park,  on  the  other  side,  objected  to  this,  on  the  ground, 
that  if  the  witness  had  been  present,  the  log-book  could  only 
have  been  used  by  him  to  refresh  his  memory,  and  could  not 
have  been  read  as  evidence,  although  he  had  sworn  in  the  box 
that  its  contents  were  true.t — But, 

[  172  ]  Lord  Ellenborough  held,  that  the  parts  of  the  log-book 

referred  to  in  the  deposition  might  be  received  in  evidence,  in 
the  same  manner  as  if  they  had  been  copied,  and  inserted  in  the 
deposition  itself  as  coming  directly  from  the  deponent. 

The  deposition  of  another  witness,  who  had  been  examined  in 
the  same  manner,  was  rejected,  for  want  of  sufficient  proof  of 
his  being  out  of  the  country.  It  was  sworn,  that  he  was  a  sea- 
faring man,  and  that  in  June  last  he  belonged  to  a  vessel  lying 
in  the  river  Thames ;  but  of  what  nature  this  vessel  was,  or 
whither  she  was  bound,  it  did  not  at  all  appear. 

The  Chief  Justice  was  disposed  to  receive  the  deposition 
upon  this  evidence  of  the  witness's  absence  from  the  kingdom,  if 
it  could  further  be  shewn,  that  any  efforts  had  been  recently 
made  to  find  him ;  but  nothing  of  this  kind  being  proved,  he 
thought  the  evidence  of  the  witness  being  beyond  the  jurisdiction 
of  the  Court,  too  vague  to  admit  his  written  deposition.  J 

The  cause  was  afterwards  referred. 

t  Peak.  Law  Ev.  12,  14.    It  Has  ship,  forming   part   of   a    convoy, 

been  held,  that  the  logbook  of   a  which  the  man  of  war  had  escorted, 

man  of  war  is   itself  evidence,  to  D* Israeli  y.  Jowctt,  1  Esp.  Cas.  427. 
prove  the  time  of  the  sailing  of  a         J  Anonymous,  2  Salk.  691. 
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BOND  v.   GIBSON  and  JEPHSON.  isos. 

(1  Camp.  185—186.)  Feb'  l6' 

Where  one  of  two  partners,  with  the  intention  of  cheating  the  other,  r  135  1 
goes  to  a  shop  and  purchases  articles  such  as  might  be  used  in  the 
partnership  business,  which  he  instantly  converts  to  his  own  separate 
use,  if  there  was  no  collusion  between  him  and  the  seller,  this  is  to  be 
considered  a  partnership  transaction,  and  the  innocent  partner  is  liable 
for  the  price  of  the  goods,  without  proof  of  any  previous  dealings  between 
the  parties. 

Assumpsit  for  goods  sold  and  delivered. — It  appeared  that 
while  the  defendants  were  carrying  on  the  trade  of  harness- 
makers  together,  Jephson  bought  of  the  plaintiff  a  great  number 
of  bits  to  be  made  up  into  bridles,  which  he  carried  away  him- 
self ;  but  that  instead  of  bringing  them  to  the  shop  of  himself 
and  his  co-partner,  he  immediately  pawned  them  to  raise  money 
lor  his  own  use. 

Gazelee,  for  the  defendant  Gibson,  contended,  that  this 
could  not  be  considered  a  partnership  debt,  as  the  goods  had  not 
been  bought  on  the  partnership  account,  and  the  credit  appeared 
to  have  been  given  to  Jephson  only.  He  allowed  the  case  would 
have  been  different,  had  the  goods  once  been  mixed  with  the 
partnership  stock,  or  if  proof  had  been  given  of  former  dealings 
upon  credit  between  the  plaintiff  and  the  defendants. 

Lord  Ellenborouoh  : 

Unless  the  seller  is  guilty  of  collusion,  a  sale  to  one  partner  is 
a  sale  to  the  partnership,  with  whatever  view  the  goods  may  be 
bought,  and  to  whatever  purposes  they  may  be  applied.  I 
~*will  take  it  that  Jephson  here  meant  to  cheat  his  co-partner ;  [  *i*fi  ] 
still  the  seller  is  not  on  that  account  to  suffer.  He  is  innocent ; 
and  he  had  a  right  to  suppose  that  this  individual  acted  for  the 
partnership. 

Verdict  for  the  plaintiff .^ 

t  Tide  WiUet  v.  Chambers,  Cowp.      2nd  ed.  175, 180. 
118;  Watson's  Law  of  Partnership, 
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1808. 
Feb.  16. 


[189] 


WOODMAN  v.  CHAPMAN,  Widow. 

(1  Camp.  189.) 

A  debt  contracted  by  the  wife  before  marriage  survives  (at  common 
law)  against  her  upon  the  death  of  her  husband. 

In  this  case  it  appeared,  that  the  debt  for  which  the  action 
was  brought  had  been  contracted  by  the  defendant  before  her 
intermarriage  with  her  late  husband.— The  point  was  taken, 
therefore,  that  his  representatives  alone  were  liable  for  it. — But 


Lord  Ellenborouoh  held  that  this  debt,  contracted  by  the 
wife  before  marriage,  survived  against  her  upon  her  husband's 
death ;  although  during  the  coverture,  in  an  action  to  recover  it, 
he  must  have  been  joined  for  conformity. 

The  cause  was  afterwards  referred.^ 


t  As  a  counterbalance  to  this  lia- 
bility, choses  in  action  belonging  to 
the  wife  dum  sola,  and  not  reduced 
into  possession  by  the  husband,  do 
not  go  to  his  representatives  upon 
[  *190  ]  his  death ;  and  causes  *of  action 
survive  to  the  wife  which  accrued 
during  the  coverture  in  respect  of  her 
real  estate,  or  for  any  personal 
wrongs  done  her.  Com.  Dig.  tit. 
Baron  &  Feme  (2  A.).  Bac.  Abr. 
tit.  Baron  &  Feme  (C)  3.  Upon  the 
same  principle,  if  the  debts  of  the 
wife   dum  sola,  are  not   recovered 


against  the  husband  and  wife  in  the 
lifetime  of  the  wife,  the  husband 
cannot  be  charged  for  them  either  at 
law  or  in  equity,  after  her  death, 
should  he  have  had  ever  so  large  a 
fortune  with  her.  But  if  she  leaves, 
behind  her  any  choses  in  action, 
these,  although  they  belong  to  him 
as  her  representative,  are  to  be  con- 
sidered as  assets,  in  respect  of  which 
he  will  be  chargeable  for  her  debts. 
F.  N.  B.  121.  Heard  v.  Stamford,  S 
P.  Wms.  409.  Cas.  temp.  Talb.  173 
S.O. 


\ 
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MOEEIS,  Esq.  r.  BTJEDETT,  BAET.f 

(1  Camp.  218—227.) 

A  candidate  at  an  election  of  members  of  Parliament  is  not  liable  for 
any  part  of  the  expenses  of  the  election,  except  by  positive  statute  or 
his  own  undertaking,  notwithstanding  a  long  usage  for  the  expenses 
being  rateably  defrayed  by  the  candidates. 

If  a  candidate  to  represent  a  city  or  a  borough  in  Parliament  makes 
use  of  hustings,  erected  by  the  returning  officer,  for  the  accommodation, 
of  himself  or  his  agents,  a  promise  on  his  part  will  be  inferred  to 
contribute  to  the  expense  of  erecting  them. 

Assumpsit  for  work,  and  labour,  and  materials  found ;  with 
the  common  money  counts. 

The  action  was  brought  by  the  High  Bailiff  of  Westminster 
against  the  defendant,  who  was  returned  to  parliament  as  one  of 
the  representatives  for  that  city  at  the  last  general  election,  to 
recover  from  him  a  proportion  of  the  expenses  then  incurred  by 
the  plaintiff  as  returning  officer. — The  following  were  the  princi- 
pal items  in  the  particular  of  the  plaintiff's  demand,  to  which 
the  defendant  was  required  to  contribute : 

£     s.   d. 
Six  under-bailiffs  to  attend  proclamation  of 

election 

High  Constable's  attendance    .... 

Cryer,  for  proclamation  and  horse-hire    . 

24  poll-clerks,  at  21*.  and  5*.  each  . 

24  staff-men  at  7*.  6d.  and  2s.  6d.  each  • 

Table  for  High-Bailiff,  Deputy,  &c.  . 

2  commissioners  for  administering  the  oaths  of 

allegiance,  &c.  at  21s.  and  5s. 
Bill  for  erecting  hustings  and  surveyor's  fee  for 

valuing  same 558  10  10 

Bond  of  indemnity  to  church-wardens  of  St. 

Paul,  Covent-Garden,  and  incidental  damages      40    0    0 
Printer's  bill  for  tickets,  &c 14    3    6 


6 

6 

0 

1 

11 

6 

5 

15 

6 

468 

0 

0 

180 

0 

0 

120 

0 

0 

89    0    0 


The  sum  total  amounted  to 

t  See  a  case  between  same  parties 
on  a  subsequent  election  (1813)  2  M. 
ft  S.  212.    And  see  Beform  Act  of 


£1507     0    0 


1832, 2  &  3  W.  IV.  c.  45,  s.  71 ;  Davxea 
t.  Lord  Kensington  (1874)  L.  E.  9  0. 
P.  720.— E.  C. 


1808. 
Feb.  28. 

[218] 


[219] 
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IfOBBIS 

V. 

BUBDETTi 

BABT. 


[220] 


[  *221  ] 


The  election  took  place  in  May,  1807,  when  five  candidates 
were  proposed,  viz.  Bight  Hon.  Lord  Cochrane,  the  Bight  Hon. 
B.  B.  Sheridan,  Sir  Francis  Burdett,  Bart,  the  defendant, 
John  Elliott,  Esq.  and  James  Paul,  Esq.  This  last  gentle- 
man however  withdrew  early  in  the  contest,  and  paid  200Z.  as 
his  share  of  the  expenses  then  incurred.  The  defendant  was 
afterwards  called  upon  for  the  sum  of  326Z.  15*.  being  the 
fourth  part  of  the  1,307/.  which  remained  to  be  divided  between 
himself  and  the  other  three  candidates  ;  but  refused  to  pay  any 
part  of  it,  on  the  principle  that  a  Member  of  Parliament  should 
be  elected  free  from  all  expense. 

It  was  admitted  or  proved,  in  the  course  of  the  trial,  that  the 
charges  were  exactly  such  as  had  been  made  on  similar  occa- 
sions, as  far  back  as  could  be  remembered ;  that  the  sums  men- 
tioned in  the  particular  had  been  disbursed  by  the  plaintiff ;  that 
the  defendant  was  confined  to  his  bed  by  illness  during  the 
whole  election ;  that  before  the  poll  began,  a  Mr.  Percy,  on  the 
part  of  a  committee  of  electors  in  the  interest  of  the  defendant, 
informed  the  plaintiff  that  no  part  of  the  expense  of  the  election 
would  be  defrayed  by  Sir  Francis  or  his  friends,!  but  required 
him  to  supply  them  with  tickets  for  the  hustings ;  that  the  in- 
spectors and  poll-clerks,  acting  in  the  interest  of  the  defendant, 
had  the  same  accommodation  and  privileges  during  the  election 
as  those  of  the  other  candidates ;  that  a  requisition  was  made  by 
Lord  Cochrane  for  administering  the  prescribed  oaths  to  Boman 
Catholics,  upon  which  commissioners  were  appointed  for  that 
purpose ;  that  the  defendant  upon  *the  meeting  of  Parliament 
took  his  seat  in  the  House  of  Commons ;  and  that  the  office  of 
High  Bailiff  was  purchased  for  a  considerable  sum  of  money  by 
the  plaintiff. 


t  Mr.  Percy  at  the  same  time 
delivered  to  the  plaintiff,  as  his  au- 
thority for  this  application,  a  minute 
of  a  resolution  of  the  committee,  of 
which  the  following  is  a  copy : 

At  a  meeting  of  the  committee  of 
electors  of  Westminster,  friends  of 
Sir  Francis  Burdett,  Bart,  held  at  the 
Britannia  Coffee-House,  Covent-Gar- 
den,  on  Wednesday  the  5th  of  May, 


1807. 

Mr.  Francis  Place  in  the  Chair. 
Besolved, 
That  Mr.  Percy  do  wait  upon  the 
high  bailiff,  to  request  the  necessary 
tickets  for  the  hustings,  and  that  Mr. 
Percy  do  likewise  officially  appoint 
the  inspectors  and  check-clerks. 

Francis  Place. 
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The  Attorney-General  contended,  that  under  these  circum-      Morris 


V. 


stances  the  plaintiff  was  entitled  to  recover  to  the  full  extent  of  burd'ett, 
his  demand.  From  the  antiquity  and  notoriety  of  the  different  Babt- 
charges  a  promise  might  be  inferred  on  the  part  of  Qvery  candi- 
date to  submit  to  them.  The  present  defendant  might  not  have 
personally  interfered  pending  the  election ;  but  by  subsequently 
taking  his  seat  in  the  House  of  Commons,  he  had  acceded  to  the 
character  of  a  candidate,  and  adopted  the  acts  of  his  committee. 
— The  items  in  themselves  could  not  be  considered  as  unreason- 
able. Without  the  attendance  of  the  staff-men  and  constables 
it  was  impossible  that  the  peace  of  the  metropolis  should  be  pre- 
served during  the  tumult  of  the  election ;  and  the  whole  of  the 
clerks  charged  for  were  indispensably  necessary  to  the  taking  of 
the  poll.  The  hustings,  if  not  equally  necessary,  at  least  contri- 
buted greatly  to  the  convenience  of  the  candidates  as  well  as  of 
the  electors,  and  tickets  of  admission  to  them  had  been  expressly 
required  by  the  defendant's  agent, — which  likewise  rendered  him 
liable  for  a  share  of  the  printer's  bill.  The  bond  of  indemnity 
to  the  church-wardens  of  the  parish  of  St.  Paul,  Covent-Garden, 
had  always  been  required  by  them,  before  they  would  grant  per- 
mission to  erect  the  hustings  in  the  usual  place,  near  the  church. 
As  to  the  charge  for  commissioners  to  administer  oaths  to 
Catholics,  *there  could  be  no  sort  of  doubt ;  it  being  enacted  by  [  *222  ] 
stat.  84  Geo.  III.  c.  78,  that  such  commissioners  shall  be  pro- 
vided, upon  the  requisition  of  any  one  of  the  candidates,  and 
that  the  expense  shall  be  defrayed  by  all  the  candidates  in  ^  equal 
proportions. 

Garrow  on  the  other  side  maintained  that  there  had  been  no 
assent  on  the  part  of  the  defendant,  either  express  or  implied,  to 
be  answerable  for  any  part  of  these  expenses.  Particular  items 
he  did  not  object  to,  denying  his  liability  altogether.     *     *     * 

Lord  Ellenborough  :  [  223  ] 

A  candidate  at  an  election  for  members  of  Parliament  is  liable 
to  no  expense  except  such  as  the  statute  law  casts  upon  him,  or 
he  takes  upon  himself  by  his  express  or  implied  consent.  A 
great  number  of  these  items  may  therefore  be  entirely  laid  out 
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MORBIB 

v. 
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of  consideration,  as  arising  from  acts  which  the  plaintiff  was 
bound  to  do  by  reason  of  his  office,  or  as  of  such  a  nature  that 
no  promise  to  contribute  to  them  can  possibly  be  inferred. — To 
proclaim  the  election  is  a  duty  which  the  law  imposes  upon  the 
High  Bailiff,  and  there  is  the  less  pretence  for  charging  the  can- 
didates with  it,  as  Jfchey  had  not  then  been  nominated.  It  does 
not  seem  necessary  that  he  should  have  been  attended  on  the 
occasion  with  six  under-bailiffs,  the  crier  on  horse-back,  &c.  but 
if  it  was,  he  must  consider  the  consequent  expense  a  burthen  he 
took  upon  himself  along  with  his  office ;  which  must  be  a  lucra- 
tive one,  from  the  terms  on  which  it  was  purchased. — So  the  law 
requires  him  to  do  whatever  is  necessary  to  making  the  return  ; 
and  if  the  election  cannot  take  place  without  the  attendance  of 
so  many  staff-men  and  poll-clerks,  he  alone  must  retain  and  pay 
them.  The  charge  for  the  High  Bailiff's  table,  however  long 
established,  cannot  be  sustained,  and  is  without  any  colour  of 
justice. — For  a  share  of  the  expense  incurred  in  administrating 
the  oaths  to  the  Roman  Catholic  electors  the  defendant  appears 
to  be  liable,  if  he  shall  be  considered  as  having  acceded  to  the 
character  of  a  candidate.  But  the  statute,  while  it  casts  this 
burthen  upon  the  candidates,  regulates  the  amount  of  the  com- 
pensation to  be  given  to  the  commissioners,  and  enacts  that  the 
returning  officer  shall  provide  commissioners  at  a  sum  *not  ex- 
ceeding one  guinea  per  day  for  administering  such  oaths. 
Therefore  this  item  must  be  reduced  to  that  amount. — The  de- 
fendant's liability  as  to  the  hustings,  will  depend  upon  whether 
he  has  in  any  manner  undertaken  to  defray  a  part  of  the  expense 
of  erecting  them.  In  county  elections  the  sheriff  is  required  to 
erect  hustings,  to  be  paid  for  by  the  candidates ;  but  this  Act 
does  not  extend  to  cities  or  boroughs,  and  the  returning  officer 
here  might  have  taken  the  poll  either  in  the  Guildhall,  West- 
minster, or  in  the  open  air.  Still,  however,  the  candidates  may 
make  themselves  liable  for  the  expense  of  the  hustings ;  and  if 
Percy  had  authority  from  the  defendant  to  demand  tickets,  I 
think  the  defendant  is  liable  in  this  instance.  If  Percy  had  no 
such  authority,  then  it  must  be  considered  whether  a  promise 
may  be  inferred  from  the  defendant's  silence  upon  the  subject, 
and  his  agents  having  constantly  made  use  of  the  hustings.    If 
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it  is  to  be  taken  that  Percy  had  no  authority  from  the  defendant  Morris 
to  bespeak  the  tickets,  then  'he  cannot  be  looked  upon  as  the  burdett, 
defendant's  agent  to  warn  the  plaintiff  that  no  part  of  the  Bart. 
expense  of  the  election  would  be  defrayed  by  him ;  the  protest 
was  idle,  and  no  notice  of  the  kind  supposed  was  ever  given.  In 
that  case  the  circumstance  of  the  defendant's  agents  having  used 
the  hustings  seems  entitled  to  some  weight ;  for  though  a  candi- 
date at  such  an  election  may  remain  without-side  the  hustings, 
and  require  the  peace  to  be  kept ;  yet  if  he  uses  the  hustings  for 
the  accommodation  of  himself  or  his  agents,  he  must  be  presumed 
to  promise  to  pay  a  part  of  the  expense  of  erecting  them ;  he 
must  take  the  burthen  with  the  benefit.  With  the  bond  of  in- 
demnity *I  think  the  defendant  can  have  nothing  .to  do;  as  [*225] 
there  was  no  occasion  to  hold  the  election  where  there  was 
danger  to  the  church  of  St.  Paul,  Covent  Garden :  but  if  he 
acceded  to  the  character  of  a  candidate,  then  he  is  liable  for  his 
share  of  the  printer's  bill,  which  is  stated  to  be  for  printing 
tickets  of  admission  to  the  hustings,  and  the  forms  of  certificates 
required  by  the  Act  of  Parliament  concerning  the  administering 
of  the  oaths  to  Roman  Catholics. — Whether  the  defendant  had 
taken  upon  himself  the  character  of  a  candidate,  and  adopted  the 
acts  of  his  committee,  his  lordship  left  as  a  question  of  fact  with 
the  jury. 

Verdict  for  the  plaintiff,  with  1171.  8*.  2d.  damages, 
being  one-fifth  of  the  charges  for  hustings,  and 
special  commissioners,  and  a  small  portion  of 
the  printer's  bill. 

In  the  following  Term  Clifford  moved  for  a  rule  to  shew  cause 
why  this  verdict  should  not  be  set  aside;  contending  that  a 
candidate  at  an  election  of  members  of  Parliament  cannot  be 
liable  for  any  part  of  the  expenses  except  by  positive  statute ; 
that  an  officer  charged  with  the  execution  of  a  writ  cannot  legally 
take  any  thing  for  executing  it ;  that  even  an  express  promise  to 
a  returning  officer  to  pay  him  part  of  the  expenses  of  the  election 
would  be  void ;  that  all  those  things,  in  respect'  of  which  the 
charge  was  here  made  upon  the  defendant,  had  been  done  by  the 
plaintiff  in  the  execution  of  his  duty ;  that  it  was  for  him  alone 
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to  fix  the  place  of  election,  at  which  the  candidates  and  electors 
were  bound  to  attend;  that  if  he  chose  to  erect  booths  or 
hustings  for  conducting  the  ^election  with  more  convenience,  he 
could  not  throw  the  expense  upon  the  candidates ;  and  that  the 
act  rendering  the  candidates  at  county  elections  liable  for  the 
hustings  when  erected  at  their  request,  shewed  there  could  be  no 
such  liability  at  common  law. 

The  Court,  however,  (after  hearing  the  whole  of  Chief  Justice's 
charge  to  the  jury  read  from  the  note  of  a  shorthand  writer), 
were  of  opinion  that  his  Lordship's  direction  was  right ;  that  the 
items  for  which  the  defendant  was  charged  had  nothing  to  do 
with  the  execution  of  the  writ  for  the  election  of  members  of 
Parliament;  that  the  hustings  were  to  be  considered  as  any 
other  building  in  the  neighbourhood  of  the  place  of  election  of 
which  the  defendant  had  availed  himself ;  that  if  his  agents  had 
demanded  tickets  for  the  hustings  and  he  had  sanctioned  their 
acts,  (points  left  to  the  jury,)  he  must  take  a  part  of  the  burthen 
along  with  the  convenience ;  and  that  the  whole  case  had  been 
properly  put  upon  the  ground  of  the  defendant's  adopting  the 
character  of  a  candidate,  and  thereby  assenting  to  what  had 
been  done  by  his  committee. 

Clifford  therefore  took  nothing  by  his  motion,  t 


t  Vide  Stotesbury  v.  Smith,  2  Burr. 
924,  Black.  Rep.  204  S.  C. ;  Barkly 
v.  Kempstow,  Cro.  Eliz.  123;  Budge 
v.  Cage,  Cro.  Jac.  103 ;  Jermyn  v. 
Lucas,  Trials  p.  Pais,  181. 

N.  The  usage  in  Westminster  has 
hitherto  been  for  the  High  Bailiff  to 
procure  an  express  promise  from  the 
candidates,  by  calling  upon  them 
before  their  nomination  to  sign  an 
agreement  in  the  following  form  : — 

To  A.  B.  Esq.  High  Bailiff  of  the 
City  and  Liberty  of  Westmin- 
ster. 

We,  whose  names  are  hereunto 
subscribed,  candidates  to  serve  in 
Parliament  at  the  election  for  the 


city  and  liberty  of  Westminster,  do 
hereby  authorise  and  desire  the  said 
High  Bailiff,  or  his  Deputy,  to  find 
and  provide  sufficient  clerks,  porters, 
&c.  and  also  to  find  and  provide  a 
table  for  the  High  Bailiff,  his  Deputy, 
and  Officers,  (the  charge  of  which 
not  to  exceed  ten  guineas  per  day,) 
and  to  take  every  necessary  step  for 
the  conducting  and  ordering  the 
said  election,  until  two  candidates 
shall  be  returned  by  a  majority  of 
electors  of  the  said  city  and  liberty ; 
and  we  do  hereby  promise  and  agree 
to  pay  to  the  said  High  Bailiff,  or 
his  Deputy,  all  expenses  of  the  said 
election.    Witness  our  hands,  <&c 
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WILTSHIRE  v.   SIMS.  isoe. 

(1  Camp.  25&-259.)  Marehl. 

An  agent  employed  generally  to  do  any  act,  is  authorised  to  do  it  only         [  258  ] 
in  the  usual  way  of  business.    Therefore  as  stock  is  sold  usually  for 
ready  money  only,  a  broker  employed  to  sell  stock  cannot  sell  it  upon 
credit,  without  a  special  authority,  although  acting  bond  fide,  and  with 
a  view  to  the  benefit  of  his  principal. 

Action  for  not  transferring  stock. 

The  only  witness  was  Watkins,  the  broker  in  this  transaction, 
who  stated  that  the  defendant  gave  him  orders  to  sell  out  5002. 
of  the  stock  of  the  trustees  of  the  Commercial  Road ;  that  on  the 
27th  of  August  he  agreed  to  sell  it  to  the  plaintiff ;  that  as  the 
transfer  could  not  be  made  till  the  expiration  of  a  fortnight, 
when  there  was  to  be  a  meeting  of  the  trustees,  the  plaintiff  paid 
him  for  the  stock  by  a  promissory  note  at  14  days ;  that  in 
taking  the  note  he  acted  with  a  view  to  his  employer's  advantage, 
thinking  the  stock  might  fall  before  the  transfer  could  be  made ; 
that  he  paid  in  the  note  to  his  bankers,  where  it  was  attached 
for  a  debt  of  his  own ;  and  that  at  the  end  of  the  fortnight  the 
defendant  refused  to  make  the  transfer,  as  he  had  received  no 
part  of  the  purchase  money. 

It  was  contended  for  the  plaintiff,  that  the  sale  of  the  stock 
on  the  27th  of  August  was  binding  on  the  ^defendant.  Watkins  [  *250  ] 
was  his  authorised  agent,  and  had  acted  bond  fide  for  his  benefit. 
He  must  be  supposed  to  have  empowered  his  agent  to  sell  the 
stock  in  the  manner  most  for  his  interest,  and  the  loss  ought  to 
fall  upon  him,  not  upon  the  plaintiff,  who  had  paid  for  the  stock, 
under  the  natural  impression  that  Watkins  had  authority  to  sell 
it  immediately,  though  a  short  time  was  to  intervene  before  the 
stock  could  be  transferred  in  the  books  of  the  trustees. 

Lord  Ellenborough  : 

When  the  defendant  employed  the  broker  to  sell  the  stock,  he 
employed  him  to  sell  it  in  the  usual  manner.  He  made  him  his 
agent  for  common  purposes  in  a  transaction  of  this  sort.  But 
did  any  one  ever  hear  of  stock  being  absolutely  exchanged  for  a 
bill  at  14  days?    Has  a  broker  in  common  cases  power  to  give 
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credit  for  the  price  of  the  stock  which  he  agrees  to  sell  ?    The 

broker  here  sold  the  stock  in  an  unusual  manner ;  and  unless 

he  was  expressly  authorised  to  do  so,  his  principal  is  not  bound 

by  his  acts,  t 

Plaintiff  nonsuited. 


1808. 
March  2. 

[260] 


EEX  v.   LLOYD.  J 

(1  Camp.  260—262.) 

If  a  passage  leading  from  one  part  to  another  of  a  public  street 
(though  by  a  very  circuitous  route),  made  originally  for  private  con- 
venience, has  been  open  to  all  the  world  for  a  great  number  of  years, 
without  any  bar  or  chain  across  it,  and  without  any  person  passing 
through  it  meeting  with  interruption,  it  is  to  be  considered  as  dedicated 
to  the  public,  and  it  becomes  a  highway,  to  obstruct  which  is  an  indict- 
able offence. 

This  was  an  indictment  for  obstructing  a  highway. 

It  appeared  that  the  place  in  question  is  a  narrow  passage 
lying  on  the  north  side  of  Snow-Hill,  called  Cock-court ;  and 
being  of  an  oblong  shape,  leads  from  one  part  of  this  street  to 
another,  without  having  any  outlet  elsewhere.  The  houses  all 
the  way  round  had  once  belonged  to  the  same  individual ;  and 
the  defendant,  having  purchased  those  at  the  top  of  the  court, 
built  a  wall  across  there,  intercepting  all  communication  between 
the  two  sides,  unless  by  way  of  Snow-Hill.    Till  then,  the  pas- 


t  Per  Chambbe,  J. :  "  There  is  no 
doubt  of  the  authority  of  a  factor  to 
sell  upon  credit,  though  not  particu- 
larly authorised  by  the  terms  of  his 
commission  so  to  do.11  Houghton  v. 
Matthews,  7  B.  B.  815  (3  Bos.  &  P. 
489).  Scott  v.  Surman,  Willes  407.  S. 
P.  But  this  doctrine  is  founded  on 
"  the  constant  and  daily  experience, 
that  factors  do  sell  upon  credit  with- 
out any  special  authority,"  and 
therefore  confirms  the  general  maxim, 
that  when  an  agent  is  employed  to  do 
any  act,  he  shall  be  supposed  to  have 
an  authority  to  do  it  in  the  manner 
in  which  it  is  usually  done.  Goods 
are  almost  always,  stock  is  scarcely 
ever,  sold  upon  credit,  and  hence  the 
distinction  between  the  powers  of  the 


factor  and  the  stock  broker.  An  agent 
can  in  no  case  bind  his  principal  by 
any  act  beyond  the  scope  of  his  autho- 
rity.   Fenn  v.  Harrison,  3  T.  B.  757. 
f  Followed  by  Bacon,  V.  C,  in 
Healey  v.  Corporation  of  Batiey  (1875) 
L.  B.  19  Bq.  375,  388,  44  L.  J.  Ch. 
642;  and  by  Malins,  V.  C,  in  Ver- 
non v.   Vestry  of  St.  James's,  West- 
minster (1880)  16  Ch.  D.  449,  455,  50 
L.  J.  Ch.  81,  44  L.  T.  229.     The 
judgment  of  Malins,  V.  C,  was 
affirmed  by  the  Court  of  Appeal ;  and 
(notwithstanding  a  statement  of  the 
reporter  that  the  Court  of  Appeal 
gives  no  opinion  on  the  point),  it  is 
to  be  inferred  that  they  were  satisfied 
with  the  judgment  of  the  Y.  C.  upon 
it— B.  C. 
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sage  had  been  open,  as  far  back  as  could  be  remembered  ;  and        Bex 
though  it  could  in  general  be  of  no  use  to  those  walking  up  or       Lloyd. 
down  Snow-Hill,  being  a  most  circuitous  route  which  no  one 
would  willingly  take,  yet  it  was  convenient  for  the  public,  when  the 
street  was  blocked  up  by  a  crowd.    The  *passage  had  been  long      [  *261  ] 
lighted  by  the  city  of  London,  and  there  had  never  been  any 
chain  across  it,  or    any  mark    to  denote    its    being   private 
property. 

Lord  Ellenborouoh  : 

I  take  it  for  granted  the  defendant  means  to  shew  habitual 
interruptions  offered  to  persons  attempting  to  pass  through. 

Marryat,  for  the  defendant,  contended  that  evidence  of  this 
kind  was  not  necessary,  and  that  this  court  could  not  be  con- 
sidered a  highway,  to  obstruct  which  was  a  public  crime.  It 
had  been  made  originally  for  the  convenience  of  those  occupying 
the  houses  on  both  sides,  and  whether  or  not  individuals  might 
bring  an  action  for  the  obstruction,  the  public  had  no  right  to 
complain.  It  was  of  no  use  whatever  to  persons  passing  and  re- 
passing through  Snow-Hill ;  and  if  it  was  to  be  considered  a 
public  highway,  because  people  took  refuge  in  it  from  a  crowd, 
the  same  law  might  be  extended  to  shops  and  private  houses. 
The  circumstance  of  its  being  lighted  by  the  city  was  of  no  con- 
sequence ;  as  the  city,  to  prevent  indecorums,  lighted  many 
private  courts,  through  which  there  was  no  thoroughfare,  and  in 
which  the  public  could  have  no  interest. 

Lord  Ellenborouoh  : 

I  think  that,  if  places  are  lighted  by  public  bodies,  this  is 
strong  evidence  of  the  public  having  a  right  of  way  over  them ; 
and  to  say  that  this  right  cannot  exist  because  a  particular  place 
does  not  lead  conveniently  from  one  street  to  another,  would  go 
to  extinguish  all  highways  where  (as  in  Queen-*square)  there  is  [  *262  ] 
no  thoroughfare.!     If  the  owner  of  the  soil  throws  open  a  pas- 

t  In  pleading  a  public  highway,  it  is  not  necessary  to  state  any  termini. 
1  H.  Bl.  3514  

t  8c.  Bowse  v.  Bardie;  see  also      Ftdcher  (1858),  IE.  &E.  Ill;  Bullen 
Petrie  v.  Nuttall,  11  Ex.  569 ;  Pipe  v.      and  Leake,  3rd  edit.  p.  816.— R.  C. 
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[♦333] 


sage,  and  neither  marks  by  any  visible  distinction,  that  he  means 
to  preserve  all  his  rights  over  it,  nor  excludes  persons  from  pass- 
ing through  it  by  positive  prohibition,  he  shall  be  presumed  to 
have  dedicated  it  to  the  public.  Although  the  passage  in  ques- 
tion was  originally  intended  only  for  private  convenience,  the 
public  are  not  now  to  be  excluded  from  it,  after  being  allowed  to 
use  it  so  long  without  any  interruption. 

The  defendant  was  found  guilty  A 


t  But  the  erection  of  a  bar, 
although  it  may  have  been  knocked 
down,  rebuts  the  prescription  of  a 
dedication  to  the  public. 

Roberts  v.  Kabb. 

Kingston  Lent  Assizes,  1808. 

(1  Camp.  262  n.) 

To  trespass  quart  clausum  fregit, 
the  defendant  justified  under  a  public 
right  of  way.  It  appeared  in  evi- 
dence, that  some  years  ago  a  street 
was  made  over  the  locus  in  quo, 
which  had  been  before  an  enclosed 
field;  that  soon  after  the  houses  were 
finished  a  bar  was  placed  across  the 
street,  to  prevent  carriages  from 
passing  through  it ;  but  that  the  bar 
was  soon  knocked  down;  since  which 
time  it  had  been  used  as  a  thorough- 
fare. On  the  part  of  the  defendant, 
it  was  contended  that  this  amounted 
to  a  dedication  to  the  public,  at  least 
as  a  footpath.  But  Heath,  J.,  ob- 
served, that  the  putting  up  of  the 
bar  rebutted  the  presumption  of  a 
dedication  to  the  public.  Such  a  de- 
dication must  be  made  openly  and 
with  a  deliberate  purpose.  *Nor 
could  there  be  a  partial  dedication  to 
the  public,  although  there  might  be 
a  grant  of  a  footway  only.  This 
street,  he  thought,  was  to  be  con- 
sidered merely  as  a  way  for  the  use 
of  the  tenants  inhabiting  the  houses 


on  each  side  of   it.    There  was  a 
verdict  for  the  plaintiff  on  this  issue. 

Lethbbidge  v.  Winter. 

Somerset  Spring  Assizes,  1808. 

(1  Camp.  263  w.) 

Trespass  for  entering  plaintiff's 
close,  and  pulling  down  a  gate. 
Plea,  that  there  was  a  public  foot- 
way over  the  locus  in  quo,  and  because 
the  gate  was  wrongfully  erected 
across  the  same,  the  defendant  pulled 
it  down.  It  appeared  in  evidence 
that  the  gate  in  question  had  been 
recently  been  put  up  in  a  place  where 
a  similar  gate  had  formerly  stood, 
but  where  for  the  last  twelve  years 
there  had  been  none.  It  was  there- 
upon contended  for  the  defendant, 
that  from  suffering  the  gate  to  be 
down  so  long  and  permitting  the 
public  to  use  the  way  without  ob- 
struction for  so  many  years,  the 
plaintiff  and  those  under  whom  he 
claimed  must  be  considered  as  having 
completely  dedicated  the  way  to  the 
public,  and  that  the  gate  could  not 
be  replaced.  The  plaintiff,  however, 
under  the  direction  of  Marshall, 
Serjt.,  had  a  verdict;  which  the 
Court  of  K.  B.  the  following  Term, 
refused  a  rule  nut  to  set  aside. 

Vide  eiiam  Lade  v.  Shepherd,  Stra. 
1004 ;  Goodtitle  ex.  d.  Chester  v.  Alker, 
1  Burr.  133. 
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JAERATT   v.  WAED.  isos. 

(1  Camp.  263—266.)  Mareh  4- 

Leave  granted  in  a  policy  of  insurance  on  a  fishing  voyage  to  see        r  263  1 
prizes  into  port,  does  not  authorize  the  ship  to  remain  in  port  till  a  prize 
receives  necessary  repairs,  which  she  could  not  otherwise  have  had ;  and 
at  most  extends  to  seeing  the  prize  moored  safely,  and  giving  the 
necessary  orders  for  her  final  destination.! 

Assumpsit  on  a  policy  of  insurance  on  the  ship  Lucia,  from 
London  to  the  southern  whale  fishery  and  back  again,  with  leave 
to  carry  letters  of  marque,  and  to  cruise  for,  chase,  capture, 
man,  and  *see  into  port,  any  ship  or  ships  of  the  enemies  of  our      [  *264  ] 
lord  the  King. 

The  chief  question  was,  whether  the  policy  had  been  vacated 
by  a  deviation.  The  Lucia  sailed  in  March,  1805,  and  in  July 
arrived  at  Bio  de  Janeiro.  There  the  master  entered  into  an 
agreement  with  another  whaler,  to  keep  together  for  the  rest  of  the 
voyage,  and  to  share  between  them  what  prizes  they  should  make. 
They  accordingly  left  Bio  de  Janeiro  in  the  beginning  of  August, 
and  immediately  after  captured  a  merchant  vessel.  The  prize 
was  very  leaky,  and  for  the  purpose  of  repairing  her  they  went 
to  St.  Sebastian's.  Finding  however  that  the  necessary  repairs 
could  not  be  done  to  her  there,  they  bore  away  for  St.  Catharine's. 
At  this  place  they  remained  a  month,  during  which  time  they 
took  out  the  cargo  from  the  prize,  and  afterwards  reloaded  it 
when  she  was  repaired.  They  then  dispatched  her  for  Europe, 
and  proceeded  on  their  voyage.  Without  their  staying  at  St. 
Catharine's  and  assisting  her,  she  could  not  have  been  repaired 
or  rendered  fit  to  carry  home  her  cargo.  The  Lucia  was  after7 
wards  lost  by  running  ashore  on  the  coast  of  Peru. 

Parky  for  the  plaintiff,  contended  that  the  ship  insured  in 
accompanying  and  staying  with  the  prize  had  not  exceeded  the 
liberty  granted  by  the  policy.  To  see  prizes  into  port  must 
mean,  to  take  care  of  them  until  they  were  once  in  a  state  of 
safety ;  and  if  the  permission  authorised  the  yielding  of  neces- 
sary assistance  to  prizes  at  sea,  it  must  extend  to  granting  the 

+  See   on    a    somewhat    similar     2  Taunt  428,  reported  11  B.  B. — 
question,  Hiblert  v.  Halliday  (1810)      B.  C. 
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Jabsatt 

V. 

Wabd. 

[•265] 


same  assistance  in  port,  or  the  other  would  be  nugatory.  *Here 
but  for  the  stay  of  the  Lucia  at  St.  Catharine's,  the  prize  never 
could  have  been  refitted,  and  might  as  well  have  been  sunk  the 
day  she  was  captured.  The  intention  of  the  policy  clearly  was 
to  cover  whatever  was  necessary  for  rendering  any  prizes  taken 
in  the  course  of  the  voyage  available  and  beneficial  to  the 
captors,  and  it  appeared  that  nothing  had  been  done  in  the 
present  instance  beyond  what  was  requisite  for  that  purpose* 


The  Attorney-General  on  the  other  side  observed,  that  the 
substance  of  this  contract  was  a  fishing  voyage,  and  beyond  that 
nothing  could  be  done  without  special  leave.  The  utmost  extent 
of  the  privilege  to  see  prizes  into  port  was,  to  see  them  safely 
moored.  But  the  ship  was  not  to  lie  by  and  wait  till  they  were 
repaired,  thus  lengthening  the  voyage  and  increasing  the  risk* 
Although  it  might  be  necessary  to  stay  by  the  prize  so  long  at 
St.  Catharine's  there  was  no  liberty  in  the  policy  for  this  pur- 
pose, and  therefore  there  had  been  a  deviation,  by  which  the 
underwriters  were  discharged. 


[  *266  ] 


Lord  Ellenborough  : 

The  scope  of  the  voyage  insured  was  certainly  only  a  commer- 
cial adventure.  It  was  formerly  considered  that  in  such  a  case 
the  mere  taking  of  a  letter  of  marque  on  board,  without  the  con- 
sent of  the  underwriters,  vitiated  the  policy,  from  the  temptation 
it  held  out  to  privateering :  f  but  I  believe  the  *  general  opinion 
now  is,  that  a  mere  irritation  of  this  sort  shall  not  operate  as  a 
deviation.  Here  leave  is  given  to  see  prizes  into  port,  which 
would  have  authorized  the  ship  to  accompany  prizes  to  any  con- 


f  So  held  in  Dennison  v.  Modi- 
gliani,  5  T.  E.  580.  But  in  Mosb  v. 
Byrom,  3  E.  E.  208  (6  T.  E.  379), 
the  Court  of  K.  B.  decided  that 
letters  of  marque  taken  out,  without 
the  proper  certificate  and  without 
any  intention  of  cruising,  merely  for 
the  purpose  of  enticing  seamen  to 
enter,  did  not  avoid  the  policy,  even 
though  the  captain,  against  his  in- 
structions, cruised  and  took  prizes. 


And,  per  Lawrence,  J.,  in  Raine  v. 
Dell,  9  E.  E.  539  (9  East,  201),  "If 
on  intention  to  deviate,  not  carried 
into  effect,  will  not  avoid  a  policy, 
still  lees  can  a  temptation  to  deviate. 
If  the  doing  of  a  thing  do  not  alter 
the  risk  of  the  underwriter,  and  be 
not  expressly  prohibited  to  be  done,  I 
cannot  say  that  it  vitiates  the  policy, 
as  upon  the  breach  of  an  implied 
condition." 
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venient  port,  consistent  with  the  main  adventure.  She  might 
have  entered  the  port  with  them,  and  seen  them  safely  moored, 
and  perhaps  stopped  a  reasonable  time  to  give  directions  for  their 
proceeding  on  their  final  destination.  All  this  might  have 
ranged  under  the  words  of  the  policy ;  but  in  their  largest  sense 
they  could  not  justify  the  ship  in  waiting  till  the  prize  was 
repaired.  If  this  were  allowed,  when  was  the  voyage  to  ter- 
minate ?  On  leaving  St.  Catharine's  another  prize  might  have 
been  taken,  standing  equally  in  want  of  repairs ;  afterwards  a 
third,  and  so  on  in  an  infinite  series.  This  therefore  turns  out 
to  be  a  risk,  which  the  defendant  did  not  underwrite. 

The  defendant  had  a  verdict. 


Jarbatt 

tr. 
Wabd. 


M'DOUGALL,  Gent,  one,  &c.  v.  CLAEIDGE, 

Gent,  one,  &c. 

(1  Camp.  267—268). 

A  letter  written  confidentially  to  persons  who  employed  A.  as  their 
solicitor,  conveying  charges  injurious  to  his  professional  character  in 
the  management  of  certain  concerns  which  they  had  entrusted  to  him, 
and  in  which  13.  the  writer  of  the  letter  was  likewise  interested,  cannot 
be  considered  a  lifcel,  and  made  the  subject  of  an  action  for  damages. 

This  was  an  action  for  a  libel  on  the  plaintiff  in  his  profession 
as  a  solicitor. — Plea,  the  general  issue. 

The  libel  set  out  in  the  declaration  was  contained  in  a  letter 
written  by  the  defendant  to  Messrs.  Wright  &  Co.  bankers  at 
Nottingham,  and  charged  the  plaintiff  with  improper  conduct  in 
the  management  of  their  concerns.  It  appeared,  however,  that 
the  letter  was  intended  as  a  confidential  communication  to  these 
gentlemen,  and  that  the  defendant  was  himself  interested  in  the 
affairs  which  he  supposed  to  be  mismanaged  by  the  plaintiff. — 
After  the  case  had  been  opened  by  the  defendant's  counsel 


1808. 
March  2. 

[267] 


Lord  Ellenbobouoh  said,  if  the  letter  had  been  written  by  the 
defendant  confidentially,  and  under  an  impression  that  its  state- 
ments were  well  founded,  he  was  clearly  of  opinion  that  the 
action  could  not  be  maintained.    It  was  impossible  to  say  that 
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M' Dodo  all  the  defendant  had  maliciously  published  a  libel  to  aggrieve  the 
Clawdob.  plaintiff,  if  he  was  acting  bond  fide,  with  a  view  to  the  *interests 
I  *268  ]  of  himself  and  the  persons  whom  he  addressed ;  and  if  a  com- 
munication of  this  sort,  which  was  not  meant  to  go  beyond  those 
immediately  interested  in  it,  were  the  subject  of  an  action  for 
damages,  it  would  be  impossible  for  the  affairs  of  mankind  to  be 
conducted.  His  Lordship  referred  to  a  case  of  Cleaver  v. 
Sarraude,  tried  on  the  northern  circuit  while  he  was  at  the  bar ; 
where,  in  an  action  like  the  present,  it  appeared  that  the  letter 
had  been  written  confidentially  to  the  Bishop  of  Durham,  who 
employed  the  plaintiff  as  steward  to  his  estates,  to  inform  him  of 
certain  supposed  mal-practices  on  the  part  of  the  plaintiff;  upon 
which  the  judge  who  presided  declared  himself  of  opinion,  that 
the  action  was  not  maintainable,  as  the  defendant  had  been 
acting  bond  fide ;  and  the  nonsuit  which  he  directed  had  been 
acquiesced  in,  from  a  conviction  entertained  by  the  plaintiff's 
counsel  of  its  being  founded  in  law. 

The  Attorney-General,  for  the  defendant,  said,  that  his 
client  at  the  time  of  writing  the  letter  was  certainly  impressed 
with  a  belief  of  the  truth  of  the  charges  it  contained,  but  had 
since  seen  reason  to  believe  they  were  groundless.  + 

He  therefore  consented  to  withdraw  a  juror. 


[  269  ]  t  In  like  manner,  verbal  commu- 

nications, when  confidential,  are  not 
actionable;  and  if  A.  is  surety  for 
B.  to  C,  A.  if  acting  bond  fide,  may 
lawfully  state  to  C.  in  an  unre- 
served manner,  his  opinion  of  B.'s 
conduct  and  character,  whatever  the 
charges  may  be  which  he  thus  im- 
putes to  him. 

Dunman  v.  Bigg. 

London  Sittings  after  T.  T. 

48  Geo.  HI. 

(1   Camp.  269.) 

Action  for  words.  Plea  not  guilty. 
— The  plaintiff  was  a  dealer  in  beer, 
buying  it  of  brewers  and  selling  it 


to  publicans.  Wishing  to  open  an 
account  with  the  defendant,  a  brewer, 
one  Leigh  became  his  surety  for  the 
price  of  such  quantities  of  beer  as 
should  from  time  to  time  be  supplied 
to  him,  the  defendant  promising  to 
inform  Leigh  of  any  default  in  his 
payments  made  by  the  plaintiff. 
After  the  parties  had  dealt  together 
for  some  time,  the  defendant  went 
to  Leigh,  and  spoke  to  him  in  very 
opprobrious  terms  of  the  plaintiff; 
saying  that  he  wished  to  cheat  him ; 
that  he  had  sent  back  as  unmer- 
chantable, beer  which  he  himself 
had  adulterated;  that  he  was  a  rogue 
and  a  rascal,  &c.  At  this  period 
there  was  a  sum  of  money  due  from 
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SHEPHEED  v.   CHEWTERf 

(1  Camp.  274—275.) 

An  adjustment  is  not  binding  on  an  underwriter,  although  at  the 
time  of  signing  it  he  had  the  means  of  rendering  himself  acquainted 
with  the  history  of  the  voyage  and  the  manner  of  the  loss,  if  his  atten- 
tion was  not  then  drawn  to  circumstances  he  afterwards  learns,  by 
which  the  underwriters  were  discharged. 

Assumpsit  on  a  policy  of  insurance  on  goods  on  board  the 
Astrea,  at  and  from  Liverpool  to  Trieste  or  Venice,  with  or 
without  letters  of  marque.    The  loss  was  laid  to  be  by  capture. 

The  plaintiff  gave  in  evidence,  an  adjustment  on  the  policy 
signed  by  the  defendant ;  and  proved  that  previously  to  its  being 


the  plaintiff  to  the  defendant,  in 
respect  of  the  beer  for  which  Leigh 
had  given  a  guarantee. 

Lord  Ellekboeough  : 

I  am  inclined  to  think  that  this 
was  a  privileged  communication. 
Had  the  defendant  gone  to  any  other 
man  and  uttered  these  words  of  the 
plaintiff,  they  certainly  would  have 
been  actionable.  But  Leigh,  to 
whom  they  were  addressed,  was 
guarantee  for  the  plaintiff ;  and  the 
defendant  had  promised  to  acquaint 
him  when  any  arrears  were  due. 
He  therefore  had  a  right  to  state  to 
Leigh  what  he  really  thought  of  the 
plaintiff '8  conduct  in  their  mutual 
dealings ;  and  even  if  the  representa- 
tions which  he  made  were  intemperate 
and  unfounded,  still  if  he  really 
believed  them  at  the  time  to  be  true, 
he  cannot  be  said  to  have  acted 
maliciously,  and  with  an  intent  to 
defame  the  plaintiff.  To  be  sure,  he 
could  not  lawfully,  under  colour 
and  pretence  of  a  confidential  com- 
munication, destroy  the  plaintiff's 
character  and  injure  his  credit :  but 
it  must  have  the  most  dangerous 
effects,  if  the  communications  of 
business  are  to  be  beset  with  actions 


of  slander.  In  this  case  the  defendant 
seems  to  have  been  betrayed  by 
passion  into  some  unwarrantable 
expressions.  I  will  therefore  not 
nonsuit  the  plaintiff;  and  it  will  be 
for  the  jury  to  say,  whether  these  ex- 
pressions were  used  with  a  malicious 
intention  of  degrading  *the  plaintiff, 
or,  with  good  faith,  to  communicate 
facts  to  the  surety  which  he  was 
interested  to  know. 

The  parties  agreed  to  withdraw  a 
juror. 


So  an  action  will  not  lie  at  the 
suit  of  a  servant  against  his  late 
master,  for  words  spoken,  or  a  letter 
written  by  him,  in  giving  a  character 
of  the  servant,  unless  the  imputa- 
tion complained  of  was  not  only 
false,  but  malicious.  Weatherstone 
y.  Hawkins,  1  T.  B.  110;  Edmonson 
y.  Stephenson,  Bull.  N.  P.  8.  How- 
ever, in  such  a  case  malice  may  be 
inferred,  from  the  master  officiously 
stating  trivial  instances  of  the  ser- 
vant's misconduct,  in  order  to  pre- 
vent him  from  getting  a  second 
character  from  a  former  master,  and 
then   himself    giving    him   a   bad 


1808. 
April  25. 

[274] 


[  *270  ] 


t  See  cases  collected  in  1  Maude  &  Pollock,  4th  ed.,  p.  549. 
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Shephekd 

r. 
Chbwter. 


f  W6  ] 


signed,  an  account  had  been  posted  up  at  Lloyd's  Coffee-house, 
which  the  defendant  must  have  seen,  stating  that  the  ship  on 
her  way  out  had  chased  every  thing  she  saw,  and  had  been  at 
last  captured  in  the  gut  of  Gibraltar,  through  the  cowardice  and 
mismanagement  of  the  master.  The  defendant  when  he  signed 
the  adjustment  said,  it  was  not  likely  the  ship  should  have  been 
lost  by  cowardice,  when  the  captain  was  killed  in  the  engagement. 

On  the  part  of  the  defendant  it  was  proved,  that  the  ship 
from  the  time  of  her  sailing  from  Liverpool  had  been  in  the 
constant  habit  of  cruizing  for  prizes ;  and  therefore  it  was  con- 
tended, on  the  authority  of  Lawrence  v.  Sydebotham,  6  East,  45,  t 
and  Parr  v.  Anderson,  6  East,  202,  J  that  she  had  been  guilty  of  a 
deviation  which  discharged  the  underwriters. 

Park,  for  the  plaintiff,  insisted  that  the  only  defence  which 
could  now  be  set  up  was,  that  some  fraudulent  ^concealment 
had  been  practised  upon  the  defendant  when  he  signed  the 
adjustment ;  but  the  notice  mentioning  that  the  ship  had  chased 
every  thing,  sufficiently  informed  him  of  the  supposed  deviation, 


character,  the  truth  of  which  he  is 
not  able  to  prove.    Rogers  v.  Clifton, 

3  Bos.  &  P.  587.  It  is  the  subject 
neither  of  a  criminal  prosecution, 
nor  of  a  civil  action,  to  publish  a 
true  account  of  the  proceedings  of 
courts  of  justice,  or  of  the  houses  of 
parliament,  however  injurious  such 
publication  may  be  to  the  character 
of  an  individual.     Curry  v.  Walter, 

4  K.  R.  717  (1  Bos.  &  P.  525);  Rex 
v.  Wright,  4  R.  R.  649  (8  T.  R.  293, 
298).  Nor  is  an  advertisement  in  a 
newspaper,  though  injurious  to  the 
character  of  a  person  mentioned  in 
it,  to  be  considered  libellous,  if  it  is 
inserted  bond  fide,  as  with  a  view  of 
investigating  a  fact,  in  which  the 
party  making  it  is  interested*  Dc- 
laney  v.  Jones,  4  Esp.  N.  P.  Cas.  191. 
And  it  is  decided  that  an  action  will 
not  lie  for  words  innocently  read  as 
a  story  out  of  a  book,  however  false 
and  defamatory  they  may  be*    Thus 


where  a  clergyman  in  a  sermon 
recited  a  story  out  of  Fox's  Martyr- 
ology,  that  one  G.  being  a  perjured 
person  and  a  great  persecutor,  had 
great  plagues  inflicted  upon  him, 
and  was  killed  by  the  hand  of  God ; 
whereas  in  truth,  he  never  was  so 
plagued,  and  was  himself  actually 
present  at  that  discourse — the  words 
being  delivered  only  as  matter  of 
history,  and  not  with  any  intention 
to  slander,  it  was  adjudged  for  the 
defendant.  Cro.  Jact  91.  It  seems 
now  settled  that  in  these  cases  the 
requisite  evidence  in  bar  of  the 
action  may  be  given  under  the  gene- 
ral issue  of  not  guilty.  1  Williams's 
Saund.  131  (1).  [This  note  by  the 
reporter  is  reprinted  according  to  our 
usual  practice.  As  a  statement  of 
the  law  it  is  now,  to  say  the  least, 
inadequate. — F.  P.] 

t  8  R.  R.  385. 

%  8  R.  R.  461. 


VOL.  X.I 


1808.    K.  B.    1  CAMP.  275—276. 


683 


and  the  adjustment  subsequently  signed  was  therefore  conclusive    Shepherd 
against  him. 


V. 

Chewteb. 


Lord  Ellenbobough  said  the  adjustment  was  primd  facie 
evidence  against  the  defendant;  but  it  certainly  did  not  bind 
him,  unless  there  was  a  full  disclosure  of  the  circumstances  of 
the  case ;  unless  they  were  all  blazoned  to  him  as  they  really 
existed.  Therefore  if  it  should  be  thought  that  the  defendant, 
by  reading  the  notice  stuck  up  at  Lloyd's,  had  his  attention 
drawn  only  to  the  manner  in  which  the  ship  was  captured,  and 
was  not  roused  to  the  previous  deviation  with  which  he  after* 
wards  became  acquainted,  his  liability  to  the  assured  would  be 
discharged  notwithstanding  the  adjustment.  His  remark  when 
he  signed  the  adjustment  seems  to  shew,  that  he  had  then  only 
considered  the  conduct  of  the  master  at  the  moment  of  the 
capture ;  and  the  expression  of  the  ship  having  chased  every 
thing  did  not  of  necessity  imply  a  deviation,  since  from  carrying 
a  letter  of  marque  she  might  be  considered  as  at  liberty  to  chase, 
so  that  she  continued  in  the  direct  line  of  the  voyage. 

Verdict  for  the  defendant,  t 


t  Vide  Herbert  v.  Champion(p.  657, 
ante,  1  Camp.  134),  in  which  I  under- 
stood Lord  Ellenborough,  Oh.  J., 
to  hold,  that  the  underwriter  at  any 
time  before  paying  the  loss  may  take 
advantage  of  whatever  grounds  of 
defence  his  case  offers,  although  he 
was  actually  aware  of  them  when  he 
signed  an  adjustment  on  the  policy. 
In  the  present  case  it  was  not 
essential  to  consider  that  point,  the 
defendant  when  he  signed  the 
adjustment  haying  evidently  been 
ignorant  of  the  cruising.  But  even 
had  he  then  been  fully  acquainted 
with  all  the  circumstances  of  the 
voyage,  I  may  be  allowed  to  say, 
that  I  do  not  perceive  how  the  ad- 
justment could  have  concluded  him. 
From  the  moment  of  the  deviation 
the  policy  was  vitiated,  and  the 
defendant  was  discharged  from  all 
the  responsibility  he  had  incurred  by 


underwriting  it.  The  first  contract 
being  at  an  end,  he  may  be  supposed 
to  have  entered  into  a  fresh  one  by 
putting  his  initials  to  the  adjust- 
ment; but  this  promise  is  clearly 
without  consideration,  as  he  was  no 
more  liable  upon  the  policy  than  an 
indifferent  person  who  never  saw  it. 
Ex  nudo  pacto  non  oritur  actio.  The 
reason  for  which  adjustments  have 
been  introduced  into  the  business  of 
maritime  insurance,  I  believe  is,  that 
upon  the  underwriter  signing  an 
adjustment,  time  is  given  him  by  the 
assured  to  pay  the  money ;  but  it  has 
been  long  settled  in  our  courts  of 
justice,  that  forbearance  of  suit, 
where  originally  there  was  not  any 
cause  of  action,  is  not  a  considera- 
tion to  support  an  assumpsit.  Tooley 
v.  WindJiam,  Cro.  Eliz.  206 ;  Barber 
v.  Fox,  2  Saund.  136;  Loyd  v.  Lee, 
Stra.  94.    Although  an  adjustment 
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SMITH  and  Another  v.  GOSS. 

(1  Camp.  282—284.) 

If  A.  sells  goods  to  B.  and  according  to  B.'s  directions  sends  them  to 
0.  a  wharfinger,  to  be  by  him  forwarded  to  B. ;  while  they  are  in  G.'s 
hands  they  may  be  stopped  in  transitu  by  A.f  The  right  of  a  consignor 
to  stop  goods  in  transitu  is  'not  divested  by  the  goods,  while  in  their 
transit,  being  attached  by  process  out  of  the  Court  of  the  Mayor  of 
London  at  the  suit  of  a  creditor  of  the  consignee. 

Trover  to  recover  the  value  of  certain  packages  of  hardware. 

On  the  18th  of  July,  1807,  Scaife,  a  merchant  at  Newcastle, 
wrote  a  letter  to  the  plaintiffs,  who  are  manufacturers  at 
Birmingham,  ordering  the  articles  in  question,  and  directing 
them  to  be  forwarded  to  him  at  Newcastle,  either  by  way  of 
London  or  Gainsborough,  as  the  plaintiff  might  think  they 
would  reach  him  the  soonest.  The  letter  concluded  by  saying,  "If 
they  are  sent  to  London,  address  them  to  the  care  of  J.  W.  Goss 
(the  defendant),  Bull  Wharf,  with  directions  to  *send  them  by 
the  first  vessel  for  Newcastle."  On  the  9th  of  August  the 
plaintiffs  accordingly  sent  the  goods  to  the  defendant  to  be  by 
him  forwarded  to  Scaife,  and  they  were  delivered  to  him  on  the 
17th,  19th,  and  22nd  of  that  month.  On  the  24th  of  the  same 
month  the  plaintiffs  received  a  letter  from  Scaife,  stating  that  he 
had  become  insolvent,  and  that  he  declined  to  accept  goods, 
which  he  found  he  should  be  unable  to  pay  for.    They  im- 


may  be  considered  a  mercantile 
instrument,  which,  like  a  bill  of 
exchange,  primd  facie  imports  con- 
sideration, it  is  not  easy  to  imagine 
how,  upon  principles  of  law,  the 
defendant  should  be  debarred  from 
shewing,  that  in  fact  it  was  entirely 
without  consideration;  or  how  greater 
efficacy  can  be  given  to  it,  than  to 
transfer  the  burthen  of  proof  from 
the  assured  to  the  underwriter.  When 
money  has  been  actually  paid,  with 
a  full  knowledge  of  all  the  circum- 
stances of  the  case,  the  convenience 
of  mankind  requires  *that  the  party 
paying  it  should  be  estopped  from 
contesting  his  liability ;  but  the  dic- 
tates both  of  law  and  public  policy 


seem  to  forbid  that  the  real  merits  of 
the  question  should  be  shut  out  by 
the  mere  gratuitous  promise  or 
acknowledgment  of  either  of  the 
parties.  Rann  v.  Hughes,  7  T.  B. 
350  n. ;  3  Bos.  &  P.  249  (a) ;  Plowd. 
305,  308;  Marriot  v.  Hampton,  4 
B.  B.  439  (7  T.  B.  269) ;  Bilbie  v. 
Lumley,  6  B.  B.  479  (2  East,  469) ; 
Fisher  v.  Samuda,  1  Camp.  190. 

t  Becent  applications  of  the  prin- 
ciple will  be  found  in  Bethell  v.  Clurke 
(1887)  19  a  B.  D.  553,  and  (1888) 
20  a  B.  D.  615,  57  L.  J.  Q.  B.  302, 
59  L.  T.  808 ;  and  Lyons  v.  Hoffnung 
(J.  0.  on  appeal  from  N.  S.  Wales, 
1890),  15  App.  Cas.  391, 59  L.  J.  P.  C. 
79,  63  L.  T.  293.— B.  C. 
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mediately  wrote  to  the  defendant  to  stop  the  goods  on  their       Smith 
account.     The  defendant  in  answer  informed  them  that  the         \, 
goods  were  attached  in  his  hands  by  process  out  of  the  Mayor's        GoBg# 
Court  of  London,  at  the  suit  of  a  creditor  of   Scaife's,  and 
therefore  he  could  not  deliver  them  to  the  plaintiffs.    In  fact 
this  process  of  attachment  was  served  upon  the  defendant  on  the 
18th  of  August,  when  a  part  only  of  the  goods  had  arrived  ;  and 
as  he  refused  to  allow  the  plaintiffs  to  enter  an  appearance,  and 
defend  the  attachment  in  his  name  (which  they  had  offered  to 
do)  interlocutory  judgment  was  signed  against  him  as  garnishee 
on  the  10th  of  October,  and  final  judgment  was  entered  up  on 
the  11th  of  December. 

It  was  contended  that,  under  these  circumstances,  an  action 
could  not  be  supported  at  the  suit  of  the  consignors  of  the  goods, 
as  they  either  absolutely  vested  in  the  assignees  of  Scaife,  or 
at*  any  rate  the  right  to  stop  them  in  transitu  was  superseded 
by  the  attachment  in  the  Mayor's  Court.    But 

Lord  Ellenbobouoh  held  the  plaintiffs  entitled  to  recover ;  as 
the  goods  having  been  sent  to  the  ^defendant  for  the  purpose  of  [  *2M  1 
being  forwarded  to  Newcastle,  were  merely  at  a  stage  upon  their 
transit,  and  could  not  be  considered  as  having  reached  their 
final  destination  when  at  the  wharfinger's  in  London. — He  also 
held  that  the  right  of  the  vendors  to  stop  in  transitu  could  not 
be  defeated  by  the  process  out  of  the  Mayor's  Court  at  the  suit 
of  the  attaching  creditor,  who  could  have  no  greater  right  in  the 
goods  than  Scaife  himself.  The  vendor's  power  of  intercepting 
the  goods  was  the  elder  and  preferable  lien,  and  not  superseded 
by  the  attachment,  any  more  than  it  would  have  been  by  the 
general  right  of  a  common  carrier  to  retain  all  his  customer's 
goods  for  his  general  balance,  which  had  been  decided  against 
the  carrier. 

The  plaintiffs  therefore  had  a  verdict .+ 

t  Vide  Dixon  v.  Baldwtn,  7  R.  R.  Oppenheim  v.  Russell,   6  R.  R.  604 

681  (5  East,  175);   Mills  v.  Ball,  5  (3  Bob.  &  P.  42);   Graff  v.  Greffulhe, 

R.  R.  653  (2  Bos.  &  P.  457) ;  Hodgson  ante,  p.  640  (1  Camp.  89). 
v.  Loy,  4  R.  R.  483  (7  T.  R.  440) ; 
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1808.  ANSCOMB  v.   SHORE. 

***•  *&  (1  Camp.  285—291.) 

At  We*t-  An  action  on  the  case  will  not  lie  for  detaining  cattle  distrained  and 

mintter.  impounded,  where  a  tender  of  amends  was  not  made  till  after  the 

.  [  285  ]  impounding.    And  comme  sembk  such  an  action  could  not  be  supported 

even  if  the  tender  of  amends  had  been  made  before  the  impounding ;  as 
the  proper  mode  to  try  the  validity  of  a  distress  is  by  action  of  replevin 
or  trespass. 

This  was  a  special  action  on  the  case  for  detaining  the 
plaintiff's  cattle  in  the  pound,  after  a  tender  of  amends ;  and  for 
not  repairing  a  fence. 

The  first  count  of  the  declaration,  after  stating  that  the 
defendant  had  distrained  the  plaintiff's  cattle  damage  feasant  in 
a  close  of  the  defendant,  went  on  to  aver,  that  the  plaintiff  after- 
wards, and  whilst  the  defendant  was  in  possession  of  one  of  the 
said  cattle,  under  such  distress  as  aforesaid,  to  wit,  on  &c.  at 
&c.  tendered  and  offered  to  the  defendant,  in  satisfaction  and 
discharge  of  the  said  damage  and  of  the  costs  and  charges  of  the 
said  distress,  a  certain  sum  of  money,  to  wit  the  sum  of  10s.  the 
same  being  then  and  there  a  sufficient  sum  to  satisfy  and  discharge 
the  damage  aforesaid,  together  with  all  the  costs  and  charges  of 
the  said  distress ;  and  the  plaintiff  then  and  there  requested  the 
defendant  to  redeliver  and  restore  the  said  cattle  to  the  plaintiff; 
and  although  the  defendant  then  and  there  could  and  might 
r  *286  ]  and  ought  to  have  accepted  *and  received  the  said  sum  of  money 
from  the  plaintiff,  in  discharge  of  such  damage,  costs  and 
charges,  and  to  have  re-delivered  and  restored  the  said  cattle  to 
the  plaintiff;  yet  the  defendant  contriving  to  harass,  oppress 
and  aggrieve  the  plaintiff  in  this  behalf,  did  not  nor  would,  when 
he  was  so  requested  as  aforesaid,  or  at  any  other  time,  accept  or 
receive  the  said  sum  of  money  from  the  plaintiff  in  satisfaction 
and  discharge  of  the  said  damage,  and  of  the  costs  and  charges 
of  the  said  distress ;  but  kept  and  detained  the  said  cow,  and 
refused  to  restore  or  redeliver  the  same,  until  the  plaintiff,  in 
order  to  obtain  and  regain  possession  of  his  said  cow,  was  forced 
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and  obliged  to  pay  to  the  defendant,  a  greater  and  unreasonable 
sum,  to  wit  the  sum  of  51.  5«.  for  the  supposed  damage  alleged 
to  have  been  done  by  the  said  cattle,  as  last  aforesaid,  and  by 
means  of  the  said  detention,  &c.  the  said  cattle  became  and  were 
greatly  damaged,  &c. 


Akscomb 

Shore. 


Best,  Serjeant,  having  opened  the  case,  and  urged  that  the 
sum  tendered  exceeded  the  amount  of  the  damage  actually  done ; 
that  it  was  the  defendant's  duty  to  have  accepted  it  by  way  of 
amends;  that  although  the  law  gave  the  summary  remedy  of 
distress  to  the  party  grieved,  it  was  only  for  the  purpose  of  com- 
pelling satisfaction;  that  the  detention  of  the  cattle  after  an 
offer  of  this  was  therefore  tortious ;  and  that  in  this  action  for 
the  tort  the  plaintiff  would  be  entitled,  at  any  rate,  to  recover 
back  the  sum  of  five  guineas  which  he  had  been  illegally 
forced  *to  pay  before  he  could  procure  the  restoration  of  his 
cattle; — 

Sir  James  Mansfield,  Ch.  J.  asked  if  there  was  any  precedent 
for  such  an  action.  It  appeared  to  him  that,  in  cases  of  this 
sort,  the  law  had  pointed  out  the  specific  remedy  of  replevin,  which 
the  party  grieved  was  bound  to  pursue.  The  plaintiff  here  com- 
plained of  his  cattle  being  detained  from  him,  and  being  obliged 
to  pay  a  sum  of  money  to  redeem  them ;  whereas  by-  suing  out 
a  replevin  he  might  have  got  them  back  into  his  custody  almost 
immediately  after  they  were  impounded.  But  it  would  be  a 
dangerous  innovation,  it  would  be  introducing  a  new  process 
into  the  law,  to  try  the  legality  of  distresses  in  an  action  such  as 
this.  He  believed,  indeed,  that  in  a  case  in  Cowper  this  very 
point  had  been  decided.! 

It  was  then  observed,  on  the  part  of  the  plaintiff,  that  he 


t  Lindon  v.  Hooper,  Cowp.  414,  in 
which  his  Lordship,  then  practising 
in  the  Court  of  K.  B.  was  counsel 
for  the  defendant,  and  in  which  it 
was  held  that  an  action  for  money 
had  and  received,  does  not  lie  to 
recover  back  money  paid  for  the 
release    of    cattle    taken     damage 


feasant,  though  the  distress  were 
wrongful ;  the  proper  remedy  being 
trespass  or  replevin,  and  assumpsit 
being  considered  an  unjustifiable 
attempt  to  deprive  the  defendant  of 
the  advantages  which  in  those  actions 
he  would  derive  from  the  rules  of 
special  pleading. 
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L  *289  J 


could  not  have  maintained  replevin,  as  the  *tender  of  amends 
had  not  been  made  till  after  the  cattle  were  impounded. 

Sir  James  Mansfield  : 

If  so,  there  is  an  end  of  this  question.  After  the  cattle  were 
impounded,  every  young  man  who  has  read  "Coke-Littleton" 
knows,  the  tender  came  too  late.  They  were  then  in  the  custody 
of  the  law,  and  there  could  be  no  tort  committed  by  the  defen- 
dant in  detaining  them. 

The  plaintiff's  counsel  argued,  that  though  the  tender  came 
too  late  to  render  the  taking  illegal,  or  to  have  supported  an 
action  of  replevin,  still  the  defendant  was  bound  to  accept  it 
when  it  was  made,  and  to  have  restored  the  cattle,  which 
continued  under  his  control,  and  which  he  had,  in  fact,  restored 
after  extorting  a  sum  of  money  from  the  plaintiff.  On  any 
other  supposition,  the  plaintiff  was  entirely  remediless,  whatever 
oppression  had  been  practised  upon  him.  He  could  not  maintain 
replevin,  having  no  sufficient  plea  in  bar  to  the  defendant's 
avowry ;  and  if  1002.  had  been  asked  from  him  he  must  either 
have  paid  it  or  abandoned  his  cattle.  Nay,  according  to  this  doc- 
trine, the  defendant  might  have  refused  to  part  with  them  on  any 
terms.  But  it  was  impossible  that  such  a  wrong  should  be  with- 
out a  remedy ;  and  the  proper  remedy  was  an  action  on  the  case. 

Sir  James  Mansfield  said,  that  after  the  cattle  were  im- 
pounded  and  in  the  custody  of  the  law,  there  *could  be  no  tort 
on  the  part  of  the  defendant  in  detaining  them ;  and  therefore, 
unless  there  was  evidence  given  in  support  of  the  other  counts 
of  the  declaration,  he  should  nonsuit  the  plaintiff.! 


t  Lord  Coke  in  a  few  words  sums 
up  the  law  upon  this  subject  with 
great  perspicuity,  and  removes  the 
difficulty  of  the  person  whose  cattle 
are  rightfully  distrained  being  en- 
tirely without  remedy,  if  the  dis- 
trainor refuses  to  accept  of  reasonable 
amends  tendered  after  the  impound- 
ing. "  Note,  reader,  this  difference, 
That  tender  upon*  the  land  before  the 


distress  makes  the  distress  tortious ; 
tender  after  the  distress  and  before 
the  impounding  makes  the  detainer 
and  not  the  taking  wrongful ;  tender 
after  the  impounding  makes  neither 
the  one  nor  the  other  wrongful ;  for 
then  it  comes  too  late ;  because  then 
the  cause  is  put  to  the  trial  of  the 
law,  to  be  there  determined.  But 
after  the  law  has  determined  it,  and 
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KOGEKS  and  Others  v.  ALLEKf 

(1  Camp.  309—315.) 

To  prove  a  prescriptive  right  of  fishery  as  appurtenant  to  a  manor, 
old  licences  on  the  court  rolls,  granted  by  the  lords  of  the  manor,  in 
consideration  of  certain  rents,  to  fish  in  the  locus  in  quo  are  evidence, 
without  proof  of  the  rents  being  paid,  if  it  appears  that  such  rents  have 
been  paid  in  modern  times,  or  that  the  lords  of  the  manor  have  exercised 
other  acts  of  ownership  over  the  fishery 4 

A  prescriptive  right  to  a  several  fishery  in  a  navigable  river  may  pass 
as  appurtenant  to  a  manor. 

A  right  of  fishery  is  divisible,  and  may  be  lost  as  to  part,  and  pre- 
served as  to  part.  Therefore  an  exclusive  right  to  dredge  for  oysters  in 
a  navigable  river  may  subsist  as  appurtenant  to  a  manor,  although  it  be 
lawful  for  all  the  King's  subjects  to  catch  floating  fish  therein. 

In  trespass  for  breaking  and  entering  a  several  fishery,  if  the  plaintiff 
prescribes  for  the  solo  and  exclusive  right  of  fishing  over  four  places  in  a 
navigable  river,  upon  which  right  issue  is  joined,  the  prescription  must 
be  proved  as  extensively  as  it  is  laid ;  and  if  the  right  is  shewn  to  exist 
over  three  of  these  places,  but  not  the  fourth,  this  is  a  fatal  variance, 
notwithstanding  that  the  trespasses  complained  of  were  committed  in  a 
part  of  the  river  where  the  sole  and  exclusive  right  of  fishery  prescribed 
is  proved  to  exist. 

Trespass  for  breaking  and  entering  the  several  oyster  fishery 
of  the  plaintiffs  in  a  certain  river  called  Burnham  river ;  and  in 


1808. 
March  9. 


the  avowant  has  returned  irreplevis- 
able, yet  if  the  plaintiff  makes  him 
a  sufficient  tender,  he  may  have  an 
action  of  detinue  for  the  detainer 
after :  or  he  may,  upon  satisfaction 
made  in  Court,  have  a  writ  for  the 
delivery  of  the  goods."  Six  Car- 
penters' case,  8  Co.  147  a.  So  Gilbert, 
C.  B.  says,  ' '  The  detainer  is  unlawful, 
where  the  avowant  hath  return  irre- 
plevisable, and  the  owner  of  the 
beasts  tenders  all  that  appears  to  be 
due  on  the  judgment  in  the  avowry ; 
for  though  by  the  judgment  the 
return  is  made  irreplevisable,  yet 
that  is  no  final  condemnation  of  the 
beasts  or  goods  distrained ;  they  are 
still  to  be  considered  as  pledges  in 
the  hands  of  the  avowant,  and  there- 
fore in  their  own  nature  liable  to  a 
redemption  upon  payment  or  satis- 
faction of  that  rent  or  damage,  for 


which  they  were  originally  taken.*' 
Gilb.  Dist.  61.  Vide  2  Inst.  107;  5 
Co.  76  a;  Roberts  v.  Young,  1  Brownl. 
173;  Vaspor  v.  Edwards ,  12  Mod. 
661;  Allen  v.  Bayley,  2  Lutw.  1596. 

A  rule  was  obtained  in  the  ensuing 
Term  to  shew  cause  why  this  nonsuit 
should  not  be  set  aside;  but  was 
afterwards  discharged,  the  judges 
being  unanimously  of  opinion  that 
an  action  on  the  case  would  not  lie 
for  refusing  to  deliver  up  the  cattle, 
and  that  the  witnesses  adduced  to 
prove  the  right  of  common  had  been 
properly  rejected — Ut  audivi.§ 

t  Smith  v.  Andrews  (1891)  2  Ch. 
678,  65  L.  T.  175. 

X  See  decision  on  this  point  re- 
ferred to  by  Lord  Blackburn  in 
Bristow  v.  Cormican  (1878)  3  App.  Cas. 
641,  668.— B.  C. 


§  The  case  of  Anseombe  v.  Shore,  confirms  the  above  statement,  and 

at  this  latter  stage  is  reported  in  the  adds  nothing  which  is  now  of  any 

Common  Pleas  in  1  Taunt.  261,  which  importance. — B.  C. 

E.E. — VOL.  X.  Y  Y. 
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divers  parts  of  the  said  fishery,  to  wit  &c.  (naming  four  placeB 
in  Burnham  river)  fishing  and  dredging  for  oysters,  4c.  A 
second  count  charged  the  defendant  with  fishing  and  dredging 
for  oysters  in  divers  parts  of  the  fishery,  between  a  certain  place 
in  the  river  called  Glayclods,  and  a  certain  other  place  in  the 
said  river  called  Baysand.  The  last  count  was  general,  stating 
that  the  defendant  broke  and  entered  a  certain  other  several 
oyster  fishery,  and  also  a  certain  free  fishery  of  the  plaintiffs. 
Pleas,  1.  the  general  issue;  2. — after  averring  the  different 
fisheries  mentioned  in  the  declaration  to  be  the  same,  that  the 
place  in  which  &c.  is  a  navigable  river,  and  arm  of  the  sea,  in 
which  all  the  King's  subjects  have  a  right  to  fish  and  dredge  for 
oysters.  The  plaintiffs  in  their  replication  to  the  last  plea 
prescribed  under  the  persons  seized  in  fee  of  the  manor  of 
Burnham,  for  "the  sole,  several,  and  exclusive  liberty  and 
privilege  of  fishing  for,  taking,  and  carrying  away  all  oysters 
and  oyster  spats  in  and  upon  the  said  several  parts  of  the  said 
fishery,  in  which,  &c.  in  the  said  declaration  *  particularly 
mentioned,  as  to  the  said  manor  belonging  and  appertaining." 
Rejoinder,  traversing  this  prescription  ;  and  issue  thereupon. 

An  inquisitio  post  mortem,  and  several  other  documents  from 
the  Tower  of  London  being  put  in,  to  shew  that  in  very  early 
times  there  had  been  a  fishery  at  the  mouth  of  the  Burnham 
river  held  by  the  Fitzwalters,  the  ancestors  of  the  family  now  in 
possession,  as  parcel  f  the  manor  of  Burnham;  and  three 
judgments  being  proved,  which  had  been  obtained  in  the  reigns 
of  Charles  I.  and  Charles  II.  by  the  lords  of  the  manor  of 
Burnham,  in  actions  for  breaking  and  entering  their  several 
fishery  in  the  Burnham  river  ;t  in  further  support  of  the 
prescriptive  right,  certain  licences  were  offered  in  evidence, 
which  appeared  on  the  court  rolls  of  the  manor,  and  bore 
date  from  the  year  1661,  downwards  to  the  end  of  the  17th 
century;  whereby  the  lords  of  the  manor,  in  consideration 
of  certain  rents,  had  granted  the  liberty  of  fishing  and  dredging 
for  oysters  in  their  several  fishery  in  the  Burnham  river, 
reserving  to  themselves  the  exclusive  right  to  all  floating  fish 
therein. 

t  Heed  y.  Jackson,  6  B.  B.  283  (1  East,  355). 
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The  defendant's  counsel  objected  to  the  admissibility  of  the 
licences  as  evidence,  unless  it  should  appear  by  bailiff's  accounts, 
or  otherwise,  that  rent  had  actually  been  paid  under  them; 
urging  that  if  they  could  be  received  without  this,  it  would  be 
easy  to  manufacture  ^evidence  which  now,  or  at  some  future 
time,  might  establish  an  unfounded  claim,  to  the  injury  of  some 
other  individual,  or  to  the  exclusion  of  the  public. 

Heath,  J.  said,  he  could  not  distinguish  these  licences  from 
old  leases,  which  were  always  received  in  evidence,  in  favour  of  • 
those  claiming  under  the  lessors.  Nor  did  he  think  it  necessary 
to  prove  payment  under  the  licences,  as  they  were  of  such  an 
ancient  date  that  it  could  not  reasonably  be  supposed  that 
evidence  of  such  payments  was  still  preserved.  However,  to  give 
any  weight  to  these  licences,  it  must  be  shewn  that  in  later  times 
payments  had  been  made  under  licences  of  the  same  kind,  or 
that  the  lords  of  the  manor  had  exercised  other  acts  of  owner- 
ship over  the  fishery,  which  had  been  acquiesced  in.t 

After  the  licences,  a  regular  set  of  leases,  or  agreements  for 
leases,  of  the  oyster  fishery  during  the  whole  of  the  last  century 
were  produced,  and  it  appeared  that  for  the  last  forty  years 
rent  had  regularly  been  paid  under  them.  It  was  likewise 
proved,  that  as  far  back  as  could  be  remembered  by  the  oldest 
witnesses,  when  strangers  came  to  dredge  for  oysters  within 
the  limits  of  the  fishery,  they  had  constantly  been  driven  off 
by  a  watchman  kept  for  that  purpose. — The  plaintiff's  case 
being  closed — 

Several  grounds  of  defence  were  opposed  to  it. — In  the 
first  place  it  was  strenuously  contended  that  a  grant  from 
the  Grown  ought  to  have  been  produced,  and  that  a  several 
fishery  in  a  navigable  river  could  not  pass  as  appurtenant  to 
a  manor. — But 


KOGBftS 

and  Others 

v, 

Allen. 


[  *311  ] 


[312] 


Heath,  J.  said,  there  was  no  authority  for  this  supposition, 


t  Vide  Roe  ex  d.  Beebbee  v.  Parker, 
o  T.  E.  26 ;  Barry  v.  Bebbington,  2 
R.  E.  450  (4  T.  E.  514) ;   Stead  v. 


Heaton,  4  T.   E.   669;    Outram   v. 
Morewood,  5  T.  E.  121. 
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and  Others 
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[  •SIS  | 


and  that  the  fishery  might  well  pass  as  an  appurtenance  of  the 
manor.  + 

The  defendant  afterwards  gave  in  evidence  that  all  who  chose 
had  been  accustomed  to  fish  in  the  Burnham  river  for  all  sorts 
of  floating  fish,  without  any  interruption.  It  was  therefore 
contended  on  his  *part,  that  this  completely  disproved  the 
exclusive  right  claimed  by  the  lord  of  the  manor  of  Burnham. 
A  fishery  must  be  entire  ;  and  it  appeared  from  the  licences  and 
leases  that  the  lords  of  the  manor  set  up  exactly  the  dame 
pretentions  to  the  floating  fish  as  they  did  to  the  ground  fish. 
Now  as  it  had  been  clearly  proved  that  it  was  lawful  for  all 
the  King's  subjects  to  catch  the  former,  so  might  they 
lawfully  dredge  for  the  latter.  This  was  like  the  right  of  free 
warren.  If  that  were  claimed  in  a  particular  place;  and  it 
appeared  that  hares  and  partridges  (though  not  pheasants) 
had  always  been  killed  there  in  the  same  manner  as  over  the 
rest  of  the  country,  it  was  impossible  that  the  claim  could  be 
sustained. 


Heath,  J. : 

A  right  of  fishery  and  a  right  of  free  warren  are  not  at  all  like 
each  other.     The  one  is  divisible,  the  other  is  not.    Part  of  a 


t  A  prescription  for  common  of 
fishery  as  appurtenant  to  certain 
ancient  tenements  is  bad;  since  all 
the  King's  subjects  of  common  right 
may  fish  in  the  sea,  and  a  man  might 
as  well  prescribe,  that  he  and  all 
those  whose  estate  he  has,  have  a 
right  to  travel  on  the  King's  high- 
way. Ward  v.  Creswell,  Willes,  265  ; 
16  Vin.  Abr.  tit.  Piscary  (B).  But 
it  has  been  decided  that  there  may 
be  a  prescriptive  right  in  a  subject 
to  a  several  fishery  in  an  arm  of  the 
sea.  Mayor  of  Or  ford  v.  Richardson , 
4  T.  R.  439 ;  2  H.  Bl.  182,  S.  C.  And 
though  primd  facie  every  subject 
has  a  right  to  take  fish  found  upon 
the  seashore  between  high  and  low 
water  mark,  such  general  right  may 
be  abridged  by  the  existence  of  an 


exclusive  right  in  some  individual. 
Bagott  v.  Orr,  5  R.  R.  668  (2  Bos.  & 
P.  472).  As  a  right  to  a  several 
fishery  in  an  arm  of  the  sea  is  raised 
by  grant,  and  not  like  the  royal 
franchise  of  deodands  and  felons' 
goods,  by  matter  of  record,  it  may, 
according  to  the  common  rule,  be 
prescribed  for  in  a  que  estate.  Co. 
Litt.  114 ;  2  Blac.  Com.  265.  Indeed 
it  cannot  be  expressly  claimed  under 
an  existing  grant  from  the  Crown; 
as  a  grant  to  support  it  must  be  as 
old  as  the  reign  of  Henry  II.  and 
therefore  beyond  time  of  legal 
memory ;  for  by  the  second  and  third 
charters  of  Henry  III.  all  the  rivers 
fenced  in  from  the  beginning  of  the 
reign  of  Richard  I.  were  directed  to 
be  laid  open,  2  Blac.  Com.  39. 
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fishery  may  be  abandoned  and  another  part  of  more  value  may 
be  preserved.  The  public  may  be  entitled  to  catch  floating  fish 
in  the  river  Burnham ;  but  it  by  no  means  follows  that  they  are 
justified  in  dredging  for  oysters,  which  may  still  remain  private 
property. 


Rogebs 

and  Others 

c. 

Allen. 


It  was  next  contended,  that  the  plaintiffs  must  be  nonsuited 
on  account  of  a  variance  between  the  evidence  *and  the 
pleadings.  It  appeared  that  for  certain  oysters  laying  on  one  of 
the  places  mentioned  in  the  declaration  the  plaintiffs  paid  rent 
to  the  Earl  of  Winchelsea,  and  there  was  evidence  of  oysters 
being  taken  under  a  claim  of  right  from  another  of  these  places 
by  the  occupier  of  the  adjoining  lands.  On  the  supposition, 
therefore,  that  the  exclusive  right  of  the  lords  of  the  manor  of 
Burnham  to  the  oysters  in  the  two  places  last  alluded  to  was 
negatived,  it  was  insisted  that  the  prescription,  on  which  issue 
was  joined,  had  not  been  made  out  as  laid.  The  replication 
prescribed  for  "  the  sole  and  exclusive  liberty  and  privilege  of 
fishing  for,  taking  and  carrying  away  all  oysters  in  and  upon  the 
said  several  parts  of  the  said  fishery  in  the  said  declaration 
particularly  mentioned. "  But  the  part  for  which  rent  was  paid 
to  Lord  Winchelsea  and  the  part  from  which  oysters  had  been 
taken  by  the  occupier  of  the  adjoining  ground  were  particularly 
named  in  the  first  count  of  the  declaration,  and  were  compre- 
hended within  the  limits  mentioned  in  the  second.  As  to  these 
the  lord  of  the  manor  had  no  exclusive  right,  and  therefore  the 
prescription  failed.  The  plaintiffs  had  prescribed  too  largely; 
and  if  they  were  still  to  have  a  verdict  and  judgment,  the 
consequence  would  be,  that  this  record  would  afterwards  be 
evidence  of  a  right  which  had  been  expressly  disproved  in  the 
course  of  the  trial. 


[  *3H  ] 


Heath,  J.  was  of  opinion,  that  although  the  prescription  was 
more  extensive  than  the  evidence  would  establish,  this  was 
immaterial,  unless  the  trespasses  had  been  committed  in  the 
excepted  places  ;  and  the  plaintiffs  *had  a  verdict :  but  the  Court 
of  King's  Bench  being  afterwards  moved  to  set  aside  the  verdict, 
on  account  of  a  misdirection  of  the  Judge  upon  this  point,  held 


[  *3is  ] 
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and  Others 

*• 

Allen. 


that  the  prescription  laid  in  the  replication  was  negatived  by  the 
evidence,  and  ordered  a  new  trial,  t 


[  *316  ] 


t   A  party  prescribing  does  not 
fail,  although  the  prescriptive  right 
is  found  to  be  more  ample  than  was 
laid.    As  where  the  prescription  was 
to  tether  horses  in  a  particular  place 
ab  et  post  festum  Pent,  annuatim,  and 
the  verdict  found  that  they  had  used 
to  do  so  in  vigil.  Pentecostes,  in  festo 
Pentecostes,   die  Lunce  in  septimana 
Pentecostes,  aut  posted  ad  suum  libitum 
annuatim;  this  finding,  though  larger 
than  the  prescription  laid,  was  ad- 
judged well  to  support  it.    Johnson 
v.  Throughgood,  Hob.  64.    So  where 
the  prescription  was  for  common  for 
100  sheep,  and  found  for  100  sheep 
and   six    cows,  it   was  held  good. 
Bushwood  v.  Bond,   Cro.  Eliz.  722; 
Bui.  N.  P.  59.    But  it  is  essentially 
necessary  to  prove  the  prescriptive 
right  to  exist  to  the  full  extent  in 
which  it  is  claimed.    In  Botherham 
and  Green,  Noy  67,  which  was  an 
action    of   trespass,    the   defendant 
justified  under  a 'prescriptive  right 
of  common  on  500  acres;  and  it  being 
found  by  the  verdict,  that  his  ances- 
tors had  released  the  right  in  five  of 
the  acres,  it  was  held  that  the  defen- 
dant had  failed  in  his  prescription. 
In  Conyers  and  Jackson,  Glayt.  19,  it 
is  said  that  a  man  having  an  acre  of 
freehold  in  a  field  on  which  there  is 
a  right  of  common  cannot  prescribe 
for  common  in  the  whole  field,  be- 
cause that  would  extend  the  ♦pre- 
scription to  his  own  land.    Therefore 
where  a  man  has  land  in  a  common 
field,  in  prescribing  for  a  right  of 
common  over  it,  he  is  obliged  to 
except  his  own  land.    Sir  Miles  Cor- 
brtfs  case,   7  Co.  5;   Hickman  and 
T homey,  Freem.  211.     In  Pring  and 
Henley,  Bui.  N.  P.  59,  Wabd,  O.  B., 
held  that  if  the  plaintiff,  in  replevin 
for  taking  cattle,  to  an  avowry  for 


damage  feasant,  prescribe  for  common 
for  all  commonable  cattle,  evidence 
of  a  right  of  common  for  sheep  and 
horses  only  will  not  maintain   the 
issue ;  although  if  he  had  a  general 
common,    and   had   prescribed    for 
common  for  any  particular  sort  of 
cattle,  it  would   have   been   good. 
And  in  the  late  case  of  Eingsmill  v. 
Bull,  9  East,  185,  it  being  stated  as 
a  custom  in  a  manor,  that  the  lord 
immemorially  until  a  division  of  a 
certain  tenement  into  moieties  had  a 
heriot,  and  since  the  division  had  a 
heriot  for  each  moiety;  it  was  held 
that  the  whole  being  stated  as  one 
custom,  it  was  disproved  by  shewing' 
the  division  to  have   taken   place 
within  time  of  memory.    The  case 
of  Griffith  v.  Williams,  Wils.  338, 
seems  contrary  to  the  rule  that  pre-r 
scriptions  are  entire  and  can  neither 
be  split  by  those  who  claim  them 
nor  by  the  opposite  party.    There 
the  defendant  prescribed  for  a  duty, 
and  right  to  distrain  for  it,  and  it 
was  held  sufficient  to  traverse  either 
of  them;  Dknison,  J.,  saying,  "Sup- 
pose a  man  claims  a  right  to  common 
pur  cause  de  vicinage  in  A.  and  B.  it 
was  never  doubted  but  that  a  traverse 
of  the  right  in  A.  would  be  sufficient." 
However,  in  Morewood  and   Wood, 
4  T.  B.  157, t  which  was  trespass  for 
entering  S.  common,  the  defendant 
pleaded  that  S.  common  and  S.  green 
were  open  to  each  other,  and  pre- 
scribed for  a  right  in  both  the  com- 
mon and  the  green.    The  replication 
traversed  the  right  in  the  common 
only,  and  the  rejoinder  tendered  issue 
on  the  right  in  the  common  and  the 
green .    To  this  rej  oinder ,  the  plaintiff 
demurred  on  the  ground  that  the 
right  in  the  green  was  immaterial 
and  irrelevant ;  but  it  was  held  that 


t  2  B.  B.  349. 
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EEX  v.  EDWARD  BALL.f  wos. 

(1  Camp.  324—326.)  Mareh  23' 

Upon  an  indictment  for  uttering  a  forged  bank  note,  knowing  it  to  be   Lent  Assizes, 
forged ;  to  shew  the  prisoner's  knowledge  of  the  note  mentioned  in  the        r  324  1 
indictment  being  a  forgery,  evidence  is  admissible  of  his  haying  a  short 
time  before  uttered  another  forged  bank  note  of  the  same  manufacture, 
and  of  a  number  of  others  likewise  of  the  same  manufacture,  with  his 
hand  writing  on  the  back  of  them,  haying  been  in  circulation. 

This  was  an  indictment  against  the  prisoner  on  45  Geo.  III. 
c.  89,  for  disposing  of  and  putting  *away  a  forged  bank  note,       [  #325  ] 
which  purported  to  be  a  promissory  note  of  the  Governor  and 
Company  of  the  Bank  of  England,  knowing  the  same  to  be 
forged. 

The  trial  came  on  at  the  Summer  assizes  at  Lewes,  in  1807, 
before  Heath,  J.  when  clear  proof  was  adduced,  that  the  note  in 
question  was  forged,  and  that  it  had  been  uttered  by  the  prisoner 
at  East  Bourn,  on  the  17th  day  of  June  in  that  year ; — so  that 
the  only  remaining  question  was,  as  to  his  guilty  knowledge  of 
the  forgery.  To  establish  this,  evidence  was  offered  and 
admitted,  that  on  the  20th  of  March  preceding,  he  had  passed 
off  a  10Z.  Bank  of  England  note  likewise  forged,  and  of  the  same 
manufacture ;  and  that  there  had  been  paid  into  the  Bank  of 
England  various  forged  notes,  dated  between  Dec,  1806,  and 
March  1807,  all  of  the  same  manufacture,  and  having  different 
indorsements  upon  them  in  the  hand  writing  of  the  prisoner.  It 
likewise  appeared  that  when  he  was  apprehended  he  had  in 
his  possession  paper  and  implements  fit  for  making  notes  of  the 
same  kind  with  those  produced. 

The  jury  found  the  prisoner  guilty ;  but  sentence  was  respited 
for  the  purpose  of  taking  the  opinion  of  the  twelve  Judges  as  to 
the  admissibility  of  the  evidence. 

The  prisoner  being  now  brought  to  the  bar, 

the  prescription  being  entire,  though  f  S.  C.  Buss.  &  By.  132.  The  re- 
it  was  pleaded  more  largely  than  port  in  1  Campbell  is  referred  to  as 
necessary,  the  rejoinder  was  proper ;  the  true  and  authentic  report  of  the 
and  that  as  every  prescription  was  case,  by  Lord  Coleridge,  C.J.,  in 
founded  on  a  grant,  one  could  not  be  Beg.  y.  Gibson  (1887)  18  Q.  £.  D. 
partially  traversed  any  more  than  537,  541,  56  L.  J.  M.  C.  49,  56  L.  T. 
the  other.  367.— E.  C. 
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Bsx        Heath,  J.  delivered  the  opinion  of  the  Judges,  in  the  following 

Edward  address  to  him  : 

Ball. 

At  the  last  assizes  yon  were  tried  and  convicted  of  uttering  a 

forged  bank  note,  knowing  it  to  be  forged.    Evidence  was  given 

that  you  had  uttered  another  note,  forged  in  like  manner  with 

that  before  the  jury,  two  months  preceding  the  time  when  the 

note  mentioned  in  the  indictment  was  uttered;  also  that  on 

searching  the  files  of  the  Bank,  a  number  of  other  notes  were 

found  to  the  amount  of  about  sixteen  or  twenty,  forged  in  the 

same  manner,  and  all  indorsed  with  your  hand  writing,  from 

whence  it  appeared  that  they  had  all  been  in  your  possession. 

A  doubt  arose  in  my  mind  whether  it  was  proper  that  this 

evidence  should  be  received;  and  I  reserved  the  case  for  the 

opinion  of  all  the  Judges.    After  mature  deliberation  they  are 

of  opinion,  that  the  evidence  was  admissible  to  prove  your 

knowledge  that  the  note  was  forged ;  and  on  consideration,  there 

can  be  very  little  doubt  of  the  propriety  of  receiving  it.     Every 

thing  that  you  said  or  did  was  proper  to  be  admitted,  to  shew 

your  knowledge  of  the  forgery ;  and  the  circumstances  were  such 

as  to  leave  no  doubt  in  the  minds  of  the  jury,  that  you  knew  the 

note  in  question  to  have  been  forged. 

The   Judge    then    proceeded   to  pass  upon  him  the  usual 
sentence  of  the  law.t 

t  Vide  Rex  y.  Wylie,  I  Bos.  &  P.      Worthy  (1   Camp.  337—341).     Be- 
(N.    B.)    92  ;   Duke  of  Norfolk   v.      ported  below,  p.  749. 
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K.  B.  (AT   NISI   PRIUS)   EASTER  TERM. 


1808. 
June  S. 


BOWRY  v.  BENNET,   SpiNSTEitt 

(1  Camp.  348—349.) 

If  articles  of  dress  are  sold  to  a  woman  of  the  town,  an  action  will  lie        [  349  ] 
to  recover  their  value,  although  the  seller  knew  the  way  of  life  of  the 
purchaser ;  unless  he  furnished  them  with  a  view  to  enable  her  to  cany 
it  on,  and  he  expected  to  be  paid  from  the  profits  of  her  prostitution. 

Assumpsit  to  recover  the  value  of  certain  clothes  furnished  by 
the  plaintiff  to  the  defendant.    Plea,  the  general  issue. 

The  defence  set  up  was,  that  the  defendant  was  a  woman  of 
the  town ;  that  this  was  well  known  to  the  plaintiff,  and  that  the 
clothes  in  question  were  for  the  purpose  of  enabling  the 
defendant  to  carry  on  her  business  of  prostitution. 

The  evidence  to  bring  home  a  knowledge  of  the  "defendant's      [  *319  ] 
way  of  life  to  the  plaintiff,  was  very  slight ;  and 

Lord  Ellenborouoh  said,  it  must  not  only  be  shewn  that  he 

had  notice  of  this,  but  that  he  expected  to  be  paid  from  the 

profits  of  the  defendant's  prostitution,  and  that  he  sold  the 

clothes  to  enable  her  to  carry  it  on,  so  that  he  might  appear  to 

have  done  something  in  furtherance  of  it.    In  that  case  the 

contract  was  corrupt  and  illegal,  and  such  as  could  not  be 

enforced  in  a  court  of  justice ;  but  it  was  not  to  be  considered 

of    this    description    from    the    mere    circumstance    of    the 

defendant    being   a    prostitute,    even    within    the    plaintiff's 

knowledge. 

Tlie  plaintiff  had  a  verdict.  \ 


t  Cited  in  the  judgment  of  Y.-C. 
KlNDERSLEY  in  Smith  y.  White  (1866) 
L.  B.  1  Bq.  626,  630, 35  L.  J.  Oh.  454, 
14  L.  T.  N.  S.  350.  The  citation,  as 
reported,  is  incorrect ;  but  the  case  is 
correctly  cited  as  an  authority  for 
the  decision,  which  was  that  the 
transaction  in  question — the  assign- 
ment of  the  lease  of  a  house  with 
full  knowledge  of  the  intention  to 
continue  the  use  of  it  as  a  brothel — 


was  so  tainted  with  the  immoral 
purpose  that  no  action  would  lie 
upon  the  covenants  of  the  deed  of 
assignment.  Cf.  Pearce  v.  Brooks 
(1866)  L.  B.  1  Ex.  213,  35  L.  J.  Ex. 
134— B.  C. 

J  So  it  is  no  bar  to  an  action  for 
the  use  and  occupation  of  a  lodging, 
that  the  defendant  was  an  infant  and 
a  prostitute ;  "  as  both  an  infant  and 
a  prostitute  must  have  a  lodging. 


» 
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[  ^350  ] 


TABAET  v.  TIPPERf 

(1  Camp.  350— 354.) 

In  an  action  for  a  libel  upon  the  plaintiff  in  his  business  of  a  book- 
seller, accusing  him  of  being  in  the  habit  of  publishing  immoral  and 
foolish  books,  the  defendant,  under  the  plea  of  not  guilty,  may  adduce 
evidence  to  shew,  that  the  supposed  libel  is  a  fair  stricture  upon  the 
general  run  of  the  plaintiff's  publications. 

In  an  action  for  a  libel,  if  separate  passages  of  the  libel  are  to  be  set 
out  in  one  count  of  the  declaration,  they  ought  to  be  described  as  sepa- 
rate and  distinct  from  each  other. 

Although  it  is  lawful  for  an  author  to  animadvert  upon  the  conduct 
of  a  bookseller  in  publishing  books  of  an  improper  tendency,  it  is 
actionable  falsely  to  impute  to  him  the  publication  of  any  immoral  or 
absurd  literary  production. 

This  was  an  action  for  a  libel  on  the  plaintiff,  contained  in  a 
periodical  work  called  "The  Satirist  or  Monthly  Meteor/' 
published  by  the  defendant.  The  declaration,  after  stating  that 
the  plaintiff  was  a  publisher  and  vendor  of  books  for  children, 
and  always  published  and  vended  books  of  an  useful,  moral  and 
proper  tendency  and  description  for  their  use,  alleged  that  the 
defendant  contriving  and  maliciously  intending  to  injure  the 
plaintiff  in  his  good  name  and  character,  and  to  cause  it  to  be 
suspected  and  believed,  that  he  published  and  vended  books  of 
an  absurd,  immoral,  and  improper  tendency  and  description  for 


Crisp  y.  Churchill,  [cited  in  Lloyd  y. 
Johnson]  4  B.  B.  822  ;  (1  Bos.  &  P. 
340).  And  an  action  may  be  main- 
tained against  a  female  of  this 
description  for  the  amount  of  a 
washerwoman's  bill,  although  it 
should  appear  that  the  articles 
washed  consisted  principally  of  ex- 
pensive dresses  and  gentlemen's 
night  caps.  Per  Bulleb,  J. :  "  This 
unfortunate  woman  must  have  clean 
linen;  and  it  is  impossible  for  the 
Court  to  take  into  consideration 
which  of  these  articles  were  used 
by  the  defendant*  to  an  improper  pur- 
pose, and  which  were  not."  Lloyd  v. 
Johnson,  4  B.  B.  822  (1  Bos.  &  P.  341). 
But  wherever  anything  is  done  di- 
rectly in  furtherance  of  immorality, 
the  maTi'm  ex  turpi  eausd  non  oritur 


actio  applies.  Thus,  if  a  lodging  is 
knowingly  let  for  the  purposes  of 
prostitution,  an  action  will  not  lie 
for  the  use  of  it.  Qirardy  v.  Richard- 
son, 1  £sp.  Cas.  13.  So  in  an  action 
for  board  and  lodging,  where  it  ap- 
peared that  the  plaintiff  kept  a  house 
of  bad  fame,  and  besides  what  she 
received  for  the  board  and  lodging  of 
the  unfortunate  women  who  lived 
with  her,  partook  of  the  profits  of 
their  prostitution,  Lord  Kenyon 
declared,  that  such  a  demand  could 
not  be  heard  in  a  court  of  justice. 
Howard  v.  Hodges,  Selw.  N.  P.  60. 

t  See  the  nature  of  the  question 
of  "fair  criticism"  considered  in 
Merivale  v.  Carson  (C.  A.  1887)  20 
Q.  B.  D.  275,  58  L.  T.  331.— B.  C. 
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children,  composed  and  printed  the  libel  in  question.    Plea,  the      Tababt 
general  issue.  Tippeb. 

Garrow,  in  cross  examining  one  of  the  plaintiffs  witnesses,       [  S51  ] 
asked  him  whether  the  plaintiff  had  not  published  such  and 
such  books ;  with  a  view  to  shew,  that  the  supposed  libel  was 
a  fair  stricture  upon  the  common  run  of  the  plaintiffs  publica- 
tions. 

Topping  objected  to  this  evidence  as  inadmissible  under  the 
general  issue  of  not  guilty. 

Garrow  maintained,  that  the  evidence  was  clearly  receivable, 
as  it  went  to  negative  the  malice  imputed  to  the  defendant; 
and  cited  Anthony  Pasquin's  case  as  in  point,  where  in  an  action 
for  a  libel  upon  an  author,  Lord  Kenyon  admitted  evidence 
of  the  nature  of  the  plaintiffs  works,  and  it  appearing  that  they 
were  themselves  of  a  libellous  and  scandalous  description,  his 
Lordship  threw  his  parchment  at  his  head,  and  dismissed  him 
from  the  Court  with  infamy. 

Lord  Ellbnbobouoh  : 

The  main  question  here  is,  quo  animo  the  defendant  published 
the  article  complained  of;  whether  he  meant  to  put  down  a 
nuisance  to  public  morals,  or  to  prejudice  the  plaintiff?  To 
ascertain  this,  it  is  material  to  know  the  general  nature  of  the 
plaintiffs  publications  to  which  the  libel  alludes ;  and  I  therefore 
think  that  the  evidence  is  receivable.  The  plaintiff  is  bound 
to  shew  that  the  defendant  was  actuated  by  malice,  and  the 
defendant  discharges  himself  by  proving  the  contrary.  Liberty 
of  criticism  must  be  allowed,  or  we  should  neither  have  purity 
of  taste  nor  of  morals.  Fair  discussion  *is  essentially  necessary  [  *352  ] 
to  the  truth  of  history  and  the  advancement  of  science.  That 
publication  therefore  I  shall  never  consider  as  a  libel,  which  has 
for  its  object,  not  to  injure  the  reputation  of  any  individual,  but 
to  correct  misrepresentations  of  fact,  to  refute  sophistical  reason- 
ing, to  expose  a  vicious  taste  in  literature,  or  to  censure  what  is 
hostile  to  morality. 
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Tababt  The  cross  examination  accordingly  proceeded. 


Tipper. 


When  the  libels  came  to  be  read,  an  objection  was  taken  to 
the  first  count  for  a  variance.  It  was  averred  in  this  count, 
that  the  defendant  composed  and  printed  a  libel,  "  containing 
therein,  the  false,  scandalous,  malicious  and  defamatory  words 
and  matter  following  of  and  concerning  the  said  plaintiff  in  his 
aforesaid  trade  and  business,  that  is  to  say,  &c."  The  libel  was 
then  set  out,  which,  after  some  sentences  containing  a  mock 
panegyrick  upon  a  poem  supposed  to  have  been  lately  published 
by  the  plaintiff,  appeared  on  the  record  with  proper  innuendos 
as  follows.  "  Not  to  tire  your  numerous  readers  with  needless 
prolixity,  I  proceed  to  the  magnificent 

"Poem. 

"  There  was  a  little  maid 
And  she  was  afraid, 

Her  sweet  heart  would  come  to  her, 
She  bound  up  her  head 
When  she  went  to  bed, 

And  she  fastened  her  door  with  a  skewer. 

[  S53  ]  "  But,  sir,  a  truce  to  trifling,  &c." 

In  the  book  itself,  immediately  after  the  doggerel  verses,  there 
were  these  Latin  words,  which  were  omitted  by  the  pleader  in 
drawing  the  declaration : 

Dixin'  ego  vobis  Atticam  quandam  inesse  elegantiam  ? 

Lord  Ellenborough  said,  the  libel  was  here  set  out  as  if  it 
were  an  entire  and  continuous  part  of  the  book  from  which 
it  was  taken.  But  in  fact  it  consisted  of  two  separate  and 
divided  parts  of  the  book.  The  declaration  proposed  to  do  one 
thing  and  did  another.  The  more  correct  way  would  have  been 
to  have  said  ;  "  in  a  certain  part  of  which  said  libel,  there  was 
and  is  contained  &c,  and  in  a  certain  other  part  of  which  said 
libel,  there  was  and  is  contained  &c."  However,  in  this  instance 
the  sense  was  not  altered  by  the  passage  omitted ;  if  it  had,  he 
should  have  directed  a  nonsuit. 
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The  3rd  count,  framed  like  the  first,  was  for  a  libel  contained 
in  another  number  of  "  The  Satirist,"  professing  to  offer  certain 
strictures  upon  the  article  above  mentioned,  and  set  out  the 
following  sentence :  "  My  sarcastic  friend,  by  leaving  out  the 
repetition  or  chorus  of  Mons.  T.'s  poem,  greatly  injures  the  tout 
ensemble,  or  general  and  combined  effect."  In  the  book  itself 
it  ran,  "  My  sarcastic  friend  MX2P02,  by  leaving  out  <fcc." 

It  being  objected  that  the  omission  of  the  name  of  the  person 
alluded  to,  materially  altered  the  meaning  of  the  sentence, 

Lord  Ellenborough  declared  himself  of  the  same  opinion,  and 
held  that  the  plaintiff  was  not  entitled  to  a  verdict  upon  the  3rd 
count. 


Tabaet 

v. 
Tipper. 


[354] 


On  the  part  of  the  defendant  it  was  allowed,  that  the  plaintiff 
had  not  published  the  poem  imputed  to  him ;  but  it  was  urged 
that  this  was  intended  as  a  just  specimen  of  his  publications. 

Lord  Ellenborough  however  informed  the  jury,  that  it  was 
certainly  actionable  gravely  to  impute  to  a  bookseller  having 
published  a  poem  of  this  sort,  to  which  he  was  a  stranger  ;  as 
the  evident  tendency  of  the  unfounded  imputation  was  to  hurt 
him  in  his  business. 

The  plaintiff  had  a  verdict  with  one  shilling  damages. \ 


t  In  a  case  decided  at  the  sittings 
after  Trinity  Term,  but  which,  from 
its  being  intimately  connected  with 
Tabart  v.  Tipper,  it  may  be  con- 
venient to  introduce  here,  Lord 
Ellenborough  *held,  that  it  is  not 
libellous  to  ridicule  a  literary  com- 
position or  the  author  of  it,  in  as  far 
as  he  has  embodied  himself  with  his 
work ;  and  that  if  he  is  not  followed 
into  domestic  life  for  the  purposes  of 
personal  slander,  he  cannot  maintain 
an  action  for  any  damage  he  may 
suffer  in  consequence  of  being  thus 
rendered  ridiculous. 


Sib  John  Carr,  Knt.  v.  Hood 
and  another.  j 

London  Sittings  after  T.  T. 

48  Geo.  III. 

(1  Camp.  355—359.) 

The  declaration  stated,  that  the 
plaintiff,  before  the  publishing  of  any 
of  the  false,  scandalous,  malicious, 
and  defamatory  libels  thereinafter 
mentioned,  was  the  author  of,  and 
had  sold  for  divers  large  sums  of 
money,  the  respective  copyrights  of 
divers  books  of  him  the  said  Sir 
John,  to  wit  a  certain  book  entitled 


[  *355  1 


%  Followed  (with  a  reservation)  by      (1828)  Moody  &  Malkin,  p.  187. — 
Best,  C.J.,  in  Thompson  v.  Shackell     E.  G. 
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Cabs 

r. 
Hood. 


[  *356  ] 


WILLIAMS,   Spinster,   v.   INNES  and   Others, 

Executors,  &c. 

(1  Gamp.  364—366.) 

If  A.  refers  B.  for  information  upon  any  particular  subject  to  C,  what 
C.  says  concerning  it,  when  applied  to  by  B.  or  his  agent,  is  evidence  for 
B.  in  an  action  against  A. 

Covenant  on  an  indenture,  whereby  the  defendants'  testator 
covenanted  to  marry  the  plaintiff  within  a  certain  time,  or  to 


"  The  Stranger  in  France,"  a  certain 
other  book,  entitled  "A  Northern 
Summer,"  a  certain  other  book,  en- 
titled "The  Stranger  in  Ireland," 
&c.  which  said  books  had  been  re- 
spectively published  in  4to,  yet  that 
defendant  intending  to  expose  him  to, 
and  to  bring  upon  him  great  contempt, 
laughter  and  ridicule,  falsely  and 
maliciously  published  a  certain  false, 
scandalous,  malicious,  and  defama- 
tory libel,  in  the  form  of  a  book,  of 
and  concerning  the  said  Sir  John, 
and  of  and  concerning  the  said 
books,  of  which  the  said  Sir  John 
was  the  author  as  aforesaid,  which 
same  libel  was  entitled  "  My  Pocket 
Book,  or  Hints  for  a  Ryghte 
Merrie  and  conceited  Tour,  in  quarto, 
to  be  called  '  The  Stranger  in  Ire- 
land in  1805*  (thereby  alluding  to 
the  said  book  of  the  said  Sir  John, 
thirdly  above  mentioned),  by  a  knight 
errant  (thereby  alluding  to  the  said 
Sir  John),"  and  which  same  libel 
contained  therein  a  certain  false, 
scandalous,  malicious,  and  defama- 
tory print,  of  and  concerning  the 
said  Sir  John,  and  of  and  concerning 
the  said  books  of  the  said  Sir  John, 
1st  and  2ndly  above  mentioned, 
therein  called  "Frontispiece,"  and 
entitled  "  The  Knight  (meaning  the 
said  Sir  John)  leaving  Ireland  with 
Regret,"  and  containing  and  repre- 
senting in  the  said  print,  a  certain 
false,  scandalous,  and  malicious, 
defamatory,  and    ridiculous   repre- 


sentation of  the  said  Sir  John,  in  the 
form  of  a  man  of  ludicrous  and  ridi- 
culous appearance,  holding  a  pocket 
handkerchief  to  his  face,  and  appear- 
ing to  be  weeping,  and  also  containing 
therein,  a  certain  false,  malicious, 
and  ridiculous  representation  of  a 
man  of  ludicrous  and  ridiculous 
appearance,  following  the  said  repre- 
sentation of  the  said  Sir  John,  and 
representing  a  *man  loaded  with, 
and  bending  under  the  weight  of 
three  large  books,  one  of  them  having 
the  word  "Baltic,"  printed  on  the 
back  thereof,  &c.  and  a  pocket  hand- 
kerchief appearing  to  be  held  in  one 
of  the  hands  of  the  said  representa- 
tion of  a  man,  and  the  corners  thereof 
appearing  to  be  held  or  tied  together, 
as  if  containing  something  therein, 
with  the  printed  word  "Wardrobe" 
depending  therefrom  (thereby  falsely, 
scandalously,  and  maliciously,  mean- 
ing and  intending  to  represent,  for 
the  purpose  of  rendering  the  said 
Sir  John  ridiculous,  and  exposing 
him  to  laughter,  ridicule,  and  con- 
tempt, that  one  copy  of  the  said  1st 
mentioned  book  of  tire  said  Sir  John, 
and  two  copies  of  the  said  book  of 
the  said  Sir  John  2ndly  above  men- 
tioned, were  so  heavy  as  to  cause  a 
man  to  bend  under  the  weight  thereof, 
and  that  his  the  said  Sir  John's 
wardrobe  was  very  small,  and  capable 
of  being  contained  in  a  pocket  hand- 
kerchief), and  which  said  libel  also 
contained,  &c.  &c.    The  declaration 
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pay  her  annuity.    The  defendants  (inter  alia)  pleaded  that  they 
had  folly  administered. 

To  prove  assets  in  their  hands,  an  account  rendered  by  them 


concluded  by  laying  as  special 
damage,  that  the  said  Sir  John  had 
been  prevented  and  hindered  from 
selling  to  Sir  Richard  Philips,  Knt., 
for  a  large  sum  of  money,  to  wit 
600 J.,  the  copyright  of  a  certain  book 
or  work  of  him  the  said  Sir  John,  of 
which  the  said  Sir  John  was  the 
author,  containing  an  account  of  a 
tour  of  him  the  said  Sir  John  through 
part  of  Scotland,  which  but  for  the 
publishing  of  the  said  false,  scan- 
dalous, malicious,  and  defamatory 
libels,  he  the  said  Sir  John  would, 
could,  and  might  have  sold  to  the 
said  Sir  Richard  Philips  for  the  said 
last  mentioned  sum  of  money,  and 
the  same  remained  wholly  unsold 
and  undisposed  of,  and  was  greatly 
depreciated  and  lessened  in  value  to 
the  said  Sir  John.    Plea,  not  guilty. 

Lord  Ellenborottgh,  as  the  trial 
was  proceeding,  intimated  an  opinion, 
that  if  the  book  published  by  the 
defendants  only  ridiculed  the  plaintiff 
as  an  author,  the  action  could  not  be 
maintained. 

Garrow  for  the  plaintiff  allowed, 
that  when  his  client  came  forward  as 
an  author,  he  subjected  himself  to 
the  criticism  of  all  who  might  be 
disposed  to  discuss  the  merits  of  his 
works;  but  that  criticism  must  be 
fair  and  liberal ;  its  object  ought  to 
be  to  enlighten  the  public,  and  to 
guard  them  against  the  supposed  bad 
tendency  of  a  particular  publication 
presented  to  them,  not  to  wound  the 
feelings  and  to  ruin  the  prospects  of 
an  individual.  If  ridicule  was  em- 
ployed, it  should  have  some  bounds. 
While  a  liberty  *was  granted  of 
analyzing  literary  productions,  and 
pointing  out  their  defects,  still  he 


must  be  considered  as  a  libeller, 
whose  only  object  was  to  hold  up  an 
author  to  the  laughter  and  contempt 
of  mankind.  A  man  with  a  wen 
upon  his  neck  perhaps  could  not 
complain  if  a  surgeon  in  a  scientific 
work  should  minutely  describe  it, 
and  consider  its  nature  and  the 
means  of  dispersing  it;  but  surely 
he  might  support  an  action  for 
damages  against  any  one  who  should 
publish  a  book  to  make  him  ridi- 
culous on  account  of  this  infirmity, 
with  a  caricature  print  as  a  frontis- 
piece. The  object  of  the  book  pub- 
lished by  the  defendants  clearly  was, 
by  means  of  immoderate  ridicule  to 
prevent  the  sale  of  the  plaintiff's 
works,  and  entirely  to  destroy  him 
as  an  author.  In  the  late  case  of 
Tipper  v.  Tabbart  his  Lordship  had 
held  that  a  publication  by  no  means 
so  offensive  or  prejudicial  to  the 
object  of  it,  was  libellous  and  action- 
able. 

Lord  Ellenborough  : 

In  that  case  the  defendant  had 
falsely  accused  the  plaintiff  of  pub- 
lishing what  he  had  never  published. 
Here  the  supposed  libel  has  only 
attacked  those  works  of  which  Sir 
John  Carr  is  the  avowed  author;  and 
one  writer  in  exposing  the  follies 
and  errors  of  another  may  make  use 
of  ridicule  however  poignant.  Ridi- 
cule is  often  the-  fittest  weapon  that 
can  be  employed  for  such  a  purpose. 
If  the  reputation  or  pecuniary  inte- 
rests of  the  person  ridiculed  suffer, 
it  is  damnum  absque  injurid.  Where 
is  the  liberty  of  the  press  if  an  action 
can  be  maintained  on  such  principles  ? 
Perhaps  the  plaintiff's  "Tour  through 
Scotland  "  is  now  unsaleable ;  but  is 
he  to  be  indemnified  by  receiving  a 


Williams 

IXNES. 

and  Others. 


Cabr 

v. 
Hood. 
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Williams    to  the  plaintiff  was  given  in  evidence,  in  which  they  stated  that 

V, 

Inkeb 
and  Others. 


1,0002.  had  been  awarded  as  due  to  the  testator's  estate  from  a 


cabr 

r. 
Hood. 


[  •ass  ] 


compensation  in  damages  from  the 
person  who  may  have  opened  the 
eyes  of  the  public  to  the  bad  taste 
and  inanity  of  his  compositions? 
Who  would  have  bought  the  works 
of  Sir  Robert  Filmer  after  he  had 
been  refuted  by  Mr.  Locke?  But 
shall  it  be  said  that  he  might  have 
sustained  an  action  for  defamation 
against  that  great  philosopher,  who 
was  labouring  to  enlighten  and 
ameliorate  mankind?  We  really 
must  not  cramp  observations  upon 
authors  and  their  works.  They 
should  be  liable  to  criticism,  to 
exposure,  and  even  to  ridicule,  if 
their  compositions  be  ridiculous; 
otherwise  the  first  who  writes  a  book 
on  any  subject  will  maintain  a 
monopoly  of  sentiment  and  opinion 
respecting  it.  This  would  tend  to 
the  perpetuity  of  error.  Reflection 
on  personal  character  is  another 
thing.  Shew  me  an  attack*  on  the 
moral  character  of  this  plaintiff,  or 
any  attack  upon  his  character  un- 
connected with  his  authorship,  and  I 
shall  be  as  ready  as  any  judge  who 
ever  sate  here  to  protect  him ;  but  I 
cannot  hear  of  malice  on  account  of 
turning  his  works  into  ridicule. 

The  counsel  for  the  plaintiff  still 
complaining  of  the  unfairness  of  this 
publication,  and  particularly  of  the 
print  affixed  to  it,  the  trial  proceeded. 

The  Altorneij-General  haying 
addressed  the  jury  on  behalf  of  the 
defendant! 


Lord  Ellejtborough  said : 

Every  man  who  publishes  a  book 
commits  himself  to  the  judgment  of 
the  public,  and  any  one  may  com- 
ment upon  his  performance.  If  the 
commentator   does   not   step   aside 


from  the  work,  or  introduce  fiction 
for  the  purpose  of  condemnation,  he 
exercises  a  fair  and  legitimate  right. 
In  the  present  case,  had  the  party 
writing  the  criticism    followed  the* 
plaintiff  into  domestic  life  for  the 
purposes  of  slander,  that  would  have* 
been  libellous;  but  no  passage  of  this 
sort  has  been  produced,  and  even  the 
caricature  does  not  affect  the  plaintiff, 
except  as  the  author  of  the  book 
which  is  ridiculed.     The  works  of 
this  gentleman  may  be,  for  aught  I 
know,  very  valuable;  but  whatever 
their  merits,  others  have  a  right  to 
pass  their  judgment  upon  them — to 
censure  them  if  they  be  censurable, 
and  to  turn  them  into  ridicule  if  they 
be   ridiculous.    The    critic    does   a 
great   service   to    the   public,  who 
writes  down  any  vapid  or  useless 
publication,  such  as  ought  never  to 
have  appeared.    He  checks  the  dis- 
semination of  bad  taste,  and  prevents 
people  from  wasting  both  their  time 
and  money  upon  trash.    I  speak  of 
fair  and  candid  criticism;  and  this 
every  one  has  a  right  to  publish, 
although  the  author  may  suffer  a 
loss  from  it.     Such  a  loss  the  law 
does   not    consider   as   an    injury; 
because  it  is  a  loss  which  the  party 
ought  to  sustain.    It  is  in  short  the 
loss  of  fame  and  profits  to  which  he 
was  never  entitled.    Nothing  can  be 
conceived  more  threatening  to  the 
liberty  of  the  press  than  the  species 
of   action   before    the  Court.      We 
ought  to  resist  an  attempt  against 
free    and   liberal   criticism    at   the 
threshold. — The  Chief  Justice  con- 
cluded by  directing  the  jury,  that  if 
the  writer  of  the  publication  com- 
plained of  had  not  travelled  out  of 
the  work  he  criticised  for  the  purpose 
of  slander,  the  action  would  not  lie; 
but  if  they  could  discover  in  it  any 


VOL.  X.] 


1808.    K.  B.    1  CAMP.  864—365. 


705 


person  who  had  been  *  jointly  concerned  with  him  in  under* 
writing  policies  of  insurance. 

Lord  Ellenbobouqh  held  this  not  to  be  sufficient  proof  of 
assets,  as  it  did  not  shew  that  any  part  of  the  sum  awarded  had 
been  received  by  the  executors. 


Williams 

v. 

Innks 

and  Others. 

r  [  *3fi5  ] 


A  letter  from  the  defendants  to  the  plaintiff  was  then  put  in, 
stating  to  her,  that  if   she  wanted  any  further  information 


thing  personally  slanderous  against 
the  plaintiff,  unconnected  with  the 
works  he  had  given  to  the  public,  in 
that  case  he  had  a  good  cause  of 
action,  *and  they  would  award  him 
damages  accordingly. 

Verdict  for  the  defendants. 


So,  though  it  is  an  aggravated 
misdemeanor  to  publish  an  invective 
against  judges  and  juries  with  a 
view  to  bring  into  suspicion  and  con- 
tempt the  administration  of  justice 
in  the  country,  still  it  is  lawful  with 
candour  and  decency  to  discuss  the 
merits  of  the  verdict  of  a  jury  or  the 
decisions  of  a  judge. 

Bex  v.  White  and  Another. 

London  Sittings,  after  E.  T. 

48  Geo.  HI.  cor.  Grose,  J. 

(1  Camp.  359.) 

This  was  an  information  filed  by 
the  Attorney 'General  against  the 
proprietor  and  printer  of  a  Sunday 
newspaper,  called  The  Independent 
Whig,  for  a  libel  upon  Mr.  Justice 
Le  Blanc  and  the  jury  before  whom 
the  captain  of  a  merchant  ship  had 
been  tried  for  murder,  at  the  Old 
Bailey. 

The  libel  affirmed  the  prisoner  to 
have  been  guilty  of  murdering  one 
of  his  crew,  and  in  a  gross  and 
abusive  style  censured  the  judge  and 
jury  for  acquitting  him* 

B.B. — VOL.  X. 


It  was  contended,  on  the  part  of 
the  defendants,  that  every  one  has  a 
right  to  canvass  the  proceedings  of 
courts  of  justice,  and  that  the  article 
complained  of  was  a  fair  exercise  of 
that  right. 

Grose,  J.  said: 

It  certainly  was  lawful  with  de- 
cency and  candour  to  discuss  the 
propriety  of  the  verdict  of  a  jury  or 
the  decisions  of  a  judge,  and  if  the 
defendants  should  be  thought  to 
have  done  no  more  in  this  instance, 
they  would  be  entitled  to  an  ac- 
quittal; but,  on  the  contrary,  thoy 
had  transgressed  the  law,  and  ought 
to  be  convicted,  if  the  extracts  from 
the  newspaper  set  out  in  the  infor- 
mation contained  no  reasoning  or 
discussion,  but  only  declamation  and 
invective,  and  were  written  not  with 
a  view  to  elucidate  the  truth,  but  to 
injure  the  characters  of  individuals, 
and  to  bring  into  hatred  and  con- 
tempt the  administration  of  justice 
in  the  country. 

The  defendants  were  found  guilty 
on  this  and  a  similar  information, 
and 

Sentenced    to    three    years* 
imprisonment. 

Vide  M'Dougal  v.  Claridge,  p.  679, 
ante,  1  Camp.  267,  and  the  cases 
there  referred  to. 


z  z 


Rex 

r. 

White. 


[  *350  ] 
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Williams 

r. 

Innbb 

and  Others. 


concerning  the  affairs  of  the  deceased,  she  should  apply  to  a 
Mr.  Boss,  a  merchant  in  the  city. 

It  was  next  proposed  to  adduce  the  plaintiff's  attorney  to  prove 
that  by  her  desire  he  had  called  upon  Mr.  Boss,  who  informed 
him  that  the  whole  of  the  1,000L  had  actually  been  received  by 
the  defendants. 


[366] 


Daniel 

r. 

Pitt. 

[  366] 


Scarlett  objected  to  the  admissibility  of  this  evidence  as  not 
being  the  best  which  the  nature  of  the  case  admitted  of,  and 
contended  that  Boss  himself  should  be  called,  who  would  then 
state  upon  his  oath  what  he  knew  concerning  this  matter,  and 
might  be  cross-examined  as  to  the  means  of  knowledge  which  he 
possessed.    But 

Per  Lord  Ellenborough  : 

If  a  man  refers  another  upon  any  particular  business  to  a 
third  person,  he  is  bound  by  what  this  third  person  says  or  does 
concerning  it,  as  much  as  if  that  had  been  said  or  done  by 
himself.  This  was  agreed  to  be  law  by  all  the  Judges  on  the 
trial  of  Mr.  Hastings. 

Upon  the  recommendation  of  the  Chuf  Justice  the 
cause  was  afterwards  compromised^ 


t  Daniel  v.  Pitt. 

K  B.  Mx.  Sittings  after  M.  T.  1806. 

4  B.  B.  907  (2  Peake,  238). 

(1  Camp.  366.) 

Plaintiff  brought  his  action  against 
defendant  for  goods  sold  and  deli- 
vered ;  and  the  defence  was,  that  the 
goods  in  question  never  were  delivered 
to  the  defendant.  Plaintiff  asserted 
that  they  had  been  delivered  by  a 
carman  of  the  name  of  Coomes. 
Defendant  in  a  conversation  with 
plaintiff  said,  "if  Coomes  will  say 
that  he  did  deliver  the  goods,  I  will 
pay  for  them."  Upon  the  trial 
plaintiff  called  a  witness  to  prove 
that  Coomes  (who  was  since  dead) 
had  been  applied  to  in  consequence 
of  defendant's  referring  to  him,  and 


that  Coomes  had  said,  he  did  deliver 
the  goods  in  question. 

Marryat  for  the  defendant  ob- 
jected to  this  evidence  of  what 
Coomes  said ;  but 

Lobd  Ellenborough,  C. J.  said : 

Wherever  a  party  refers  to  the 
evidence  of  another,  he  is  bound  by 
it — and  this  is  constantly  good 
evidence.         

Brock  v.  Kent,  widow. 

K  B.  Sittings  in  London  after  M.  T. 

47  Geo.  EEL 

(1  Camp.  366.) 

Action  for  work  and  labour,  &c — 
One  item  of  the  demand  was  for  2Z., 
which  had  been  inserted  in  a  former 
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BORNMANN  v.  TOOKE. 

(i  Camp.  377—380.) 

By  a  charter-party  between  the  plaintiff,  the  captain  of  a  ship,  and 
the  defendant's  agent  abroad,  for  the  carriage  of  timber  from  Riga  to 
Portsmouth,  at  a  stipulated  rate  per  load,  the  former  bound  himself, 
after  receiving  his  cargo  on  board  to  sail  with  the  first  favourable  wind 
direct  to  the  port  of  Portsmouth.  The  ship  however  unnecessarily 
entered  the  harbour  ef  Copenhagen,  where  she  was  detained  several 
weeks,  by  means  whereof  the  defendant  was  put  to  considerable  expense 
in  having  fresh  insurances  done  upon  her  cargo.  In  an  action  of  in- 
debitatus assumpsit  for  the  freight,  held,  that  the  plaintiff's  covenant  to 
sail  direct  to  Portsmouth  was  not  a  condition  precedent  ;t  and  that  the 
deviation  could  not  be  given  in  evidence,  either  as  a  bar  to  the  action,  or 
to  diminish  the  damages. 

Assumpsit  to  recover  the  sum  of  2,1862.  for  freight  upon  a 
cargo  of  timber  carried  from  Riga  to  Portsmouth  for  the  defen- 
dant, by  the  ship  Les  Bons  Enfans,  whereof  the  plaintiff  was 
master.    Plea,  the  general  issue. 

The  ship  in  question  had  been  freighted  by  a  charter-party, 
between  the  plaintiff  and  an  agent  of  the  defendant,  dated  10th 
of  April,  1807,  and  containing  the  following  clause:  "The 
freighter  binds  himself  to  load  this  ship  with  the  greatest 
expedition  with  a  full  and  fit  cargo  of  masts,  spars,  and  timber ; 
with  which  cargo  the  captain  must  sail  with  the  first  favourable 
wind  direct  to  the  port  of  Portsmouth."  The  freight  agreed 
upon  was  SI.  5*.  for  each  load  of  masts  and  spars,  and  21.  15s. 
for  each  load  of  timber. 


1808. 
June  15. 


bill  paid  by  defendant ;  but  in  paying 
which,  as  plaintiff  alleged,  she  had 
given  him  a  forged  21.  Bank  of 
England  note.  The  inspector  of 
notes  proved  that  he  carried  back 
the  note  to  defendant,  who  said  if 
she  paid  it  away,  she  had  it  from 
one  Jones ;  and  desired  him  to  inquire 
of  Jones  about  it.  Witness  then 
proceeded  to  state  what  Jones  had 
told  him;  and  this  evidence  was 
allowed,  as  defendant  had  referred 
to  Jones  for  information  upon  this 
subject. 

Vide  Emerson  v.  Blonden,  5B.  B. 
725    (1    Esp.    Cas.    142);    Burt  v. 


Palmer,  5  Esp.  Cas.  145. 

t  So  held  where  the  condition  was 
to  sail  with  first  convoy.  Davidson 
V.  G wynne  (1810)  12  East,  381. 
Reported  11  E.  £.  420.  Compare 
however  Freeman  v.  Taylor  (1831) 
8  Bing.  124,  where  the  freighter  had 
refused  to  load,  and  the  jury  were 
directed  to  consider  whether  the 
deviation  was  such  as  to  have  de- 
prived the  freighter  of  the  benefit  of 
the  contract :  This  was  held  a  right 
direction.  And  see  a  similar  decision 
in*  Jackson  v.  Union  Marine  Insurance 
Co.  (1874)  L.  R.  10  0.  P.  125, 44  L.  J. 
C.  P.  27,  31  L.  T.  789.— B.  0. 

Z  Z  2 


[377] 
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v. 
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BOBNMAKN 
TOOKE. 

[  •378  ] 


It  was  allowed  that  the  ship  had  arrived  at  Portsmouth,  and 
that  the  cargo  had  been  there  delivered  *to,  and  accepted  by  the 
defendant.  His  case  was,  that  the  ship  had  not  sailed  direct 
from  Kiga  to  Portsmouth,  but  had  unnecessarily  put  into  Copen- 
hagen, on  the  19th  of  July,  where  she  was  detained  until  that 
place  surrendered  to  the  English  arms;  on  account  of  which 
deviation  the  defendant  was  obliged  to  have  fresh  insurances 
done  upon  her  cargo.    But 

Lord  Ellbnborouoh  intimated  an  opinion  that  these  facts 
were  no  defence  to  the  present  action. 

Park,  for  the  defendant  contended,  that  the  plaintiffs  sailing 
with  the  first  favourable  wind  direct  to  Portsmouth,  was  a 
condition  precedent  to  the  freight  becoming  due ;  and  that  the 
damage  suffered  by  the  defendant  from  the  imperfect  execution 
of  the  contract  might  at  any  rate  be  given  in  evidence  to  reduce 
the  plaintiff's  demand. 


[  *379  ] 


Lord  Ellbnborouoh  : 

I  am  of  opinion  that  this  was  not  a  condition  precedent,  and 
that  the  defendant,  having  accepted  the  cargo,  must  pay  the 
stipulated  freight.  To  hold  that  any  short  delay  in  setting 
sail  or  trifling  departure  from  the  direct  course  of  the  voyage 
would  entirely  destroy  the  plaintiff's  right  to  be  remunerated 
for  transporting  the  cargo,  would  indeed  be  going  inter  apices 
factiA     *If  the  plaintiff  had  proceeded  merely  on  a  quantum 


t  Vide  Constable  ▼.  Cloberie,  Palm. 
397,  where  the  plaintiff  covenanted 
in  a  charter-party,  that  his  ship 
should  sail  with  the  next  wind  upon 
a  voyage  to  Cadiz ;  and  the  defendant 
covenanted  that  if  the  ship  went  the 
intended  voyage  and  returned  to  the 
Downs,  the  plaintiff  should  have  so 
much  for  the  voyage.  The  defendant 
traversed  that  the  ship  sailed  with 
the  next  wind ;  and  upon  demurrer 
the  traverse  was  overruled;  for  the 
substance  of  the  covenant  was  con- 


sidered to  be,  that  the  ship  should 
perform  the  intended  voyage,  that 
being  the  primary  intention  of  the 
parties,  and  not  merely  that  she 
should  sail  with  the  next  wind,  which 
might  change  every  hour.  Where 
mutual  covenants  go  only  to  a  part 
of  the  consideration  on  both  sides, 
and  a  breach  may  be  paid  far  in 
damages,  there  the  defendant  haying 
a  remedy  on  his  covenant,  shall  not 
plead  it  as  a  condition  precedent. 
Boone  v.  Eyre,  2  B.  B.  768  (1  H.  Bl. 
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meruit  for  an   indefinite    sum,  you  might  have  reduced  the    Borxhaxx 
damages  by  shewing  a  deficient  performance  of  the  contract.      tooke. 
But  here  there  is  a  specific   agreement  for  specific   freight. 
Therefore  the  defendant  must  bring  his  cross  action  for  any 
loss  he  may  have  suffered  from  the  default  of  the  plaintiff. 

It  was  then  suggested  that  the  plaintiff  not  having  performed 
the  charter-party  on  his  behalf,  was  driven  from  it  to  a  quantum 
meruit,  so  as  to  let  in  the  proposed  defence. 

Lord  Ellenborough  however  said,  that  if  the  sailing  in  the 
manner  required  by  the  charter-party  was  a  condition  precedent, 
then  the  plaintiff  had  no  cause  of  action ;  but  as  it  was  not  to 
be  so  considered,  he  had  a  right  to  recover  for  the  freight 
according  to  the  rate  agreed  upon. 

The  plaintiff  had  a  verdict  accordingly  A  [  880  ] 


K.  B.   (AT  NISI  PRIUS)  TRINITY   TERM. 


CHALMERS  and  Others  v.  LANION.J  isos. 

(1  Camp.  383—384.)  JuneU. 

In  an  action  by  the  second  indorsee  against  the  acceptor  of  a  bill  of        r  3Q3  -i 
exchange,  if  the  person  who  indorsed  it  to  the  plaintiff  could  himself 
haye  maintained  an  action  upon  it,  the  defendant  cannot   give  in 
evidence  that  it  was  accepted  for  a  debt  contracted  in  smuggling, 
although  it  was  indorsed  to  the  plaintiff  after  it  had  become  due. 

Action  by  the  indorsees  of  a  bill  of  exchange  against  the 
acceptor. 

One  of  the  grounds  of  defence  was,  that  the  bill  had  been  ac- 
cepted for  a  debt  contracted  in  a  smuggling  transaction ;  and  that 
although  it  had  been  indorsed  for  value  before  it  became  due  to 
a  bond  fide  holder,  yet  that  it  had  been  indorsed  by  him  to  the 

273,  n.);  Campbell  v.  Janes,  3  B.  B.  ante,  p.  624   (1   Gamp.  38);  Fisher 

263  (6  T.  B.  570) ;  Hall  v.  Cazenove,  y.  Samuda,  1  Camp.  190. 

7  B.  B.  611  (4  East,  477).  J  See  B.  of  £.  Act,  1882,  s.  36  (2). 

t  Vide    Farruworth  v.   Qarrard,  — B.  C. 
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Chalmers 

and  Others 

v. 

Lahiox. 

[  *384  ] 


present  plaintiffs  after  it  was  due. — The  counsel  for  the  defen- 
dant allowed  that  the  first  indorsee  might  have  sued  upon  it ;  t 
but  contended  that  it  came  disgraced  *to  the  plaintiffs;  that 
they  took  it  subject  to  all  the  deficiencies  under  which  it  had 
at  any  time  laboured ;  and  that  it  was  now  competent  to  the 
defendant  to  give  the  original  consideration  in  evidence,  in  the 
same  manner  as  if  the  action  had  been  brought  by  the  payee. 
But 


Lord  Ellenborough  held,  that  if  the  plaintiffs  received  the 
bill  from  a  person  who  might  himself  have  maintained  an  action 
upon  it,  the  circumstance  of  the  indorsement  to  them  having 
been  made  after  the  bill  had  become  due  was  insufficient  to  let 
in  the  proposed  defence ;  and,  on  a  motion  for  a  new  trial,  the 
other  judges  of  E.  B.  declared  themselves  of  the  same  opinion. 


1808. 
July  7. 

At  Wettmin- 
tter. 

[  389] 


NOETH  v.   MILE8,   Knt.   and  Anotheb,  latb 

Sheriff  of  Middlesex. 

(1  Camp.  389—390.) 

In  an  action  against  the  sheriff  for  a  false  return  to  a  writ,  what  was 
said  by  the  bailiff  to  whom  the  warrant  under  it  was  directed,  when 
asked  by  the  plaintiff's  attorney  before  the  return  of  the  writ,  why  he 
did  not  execute  it,  is  evidence  against  the  sheriff. 

Case  for  a  false  return  of  non  est  inventus. 

The  writ  was  sued  out  by  the  plaintiff  against  a  gentleman 
of  the  name  of  Bromley,  who  was  acting  at  the  time  as  under 
sheriff  to  the  defendants.  The  warrant  had  been  directed  to 
one  Leach,  who  appeared  to  have  been  accustomed  to  execute 
writs  for  the  sheriff,  although  not  proved  to  be  a  bound  bailiff. 

Leach  being  now  called,  swore,  that  he  had  used  great 
exertions  to  take  Bromley,  without  being  able  to  find  him. 
Evidence  was  however  given,  that  after  the  writ  had  been  de- 
livered to  the  sheriff,  and  before  its  return,  Bromley  was  attend- 
ing the  poll  at  Brentford  during  the  Middlesex  election,  where 
one  of  the  defendants  presided  as  returning  officer :  and  to  shew 

t  Newby  v.  Smith,  2  Esp.  Cas.  539. 
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that  Leach,  by  his  own  acknowledgment,  might  have  arrested       North 
him,  it  was  proposed  to  ask  the  plaintiffs  attorney,  what  Leach       Miles. 
had  said  to  him,  when  he  enquired  why  the  writ  was  not 
executed  ? 


The  Attorney-General  objected,  that  what  then  passed  could 
not  be  evidence  against  the  defendants,  and  that  the  plaintiff 
must  be  satisfied  with  what  he  could  extract  from  Leach 
himself. 


[390  J 


Lord  Ellenborough  : 

The  bailiff's  general  conversation  with  any  indifferent  person 
certainly  is  not  evidence  against  the  sheriff;  but  what  he  said 
on  this  occasion,  when  remonstrated  with  by  the  plaintiff's 
attorney,  must  be  considered  as  part  of  his  act  touching 
the  execution  of  the  writ,  for  which  the  defendants  are 
responsible.  Where  a  thing  is  carried  on  by  one  as  a  quasi 
principal,  what  he  says  in  the  course  of  the  transaction  has 
been  held  on  great  consideration  to  be  evidence  against  those 
he  represents. 

The  witness  then  stated  that  Leach  had  declared,  he  dared 
not  execute  the  writ,  as  Bromley  had  written  that  he  would  sus- 
pend any  officer  who  had  the  audacity  to  arrest  him ;  but  that 
if  he  had  an  indemnity  from  one  of  the  sheriffs,  he  would  take 
him  to-morrow. 

The  plaintiff  had  a  verdict  for  the  full  sum  for  which 
Bromley  ought  to  have  been  held  to  bail  A 


t  Bowsher  v.  Cai«ley,  Esq.  Sheriff 
of  Wilts. 

Sittings  after  T.  T.  48  Geo.  HI. 

(1  Camp.  391.) 

Action  for  the  escape  of  one  Lan- 
cashire taken  under  a  ca,  sa.  at  the 
suit  of  the  plaintiff.  Lancashire  being 
arrested  in  Wilts  by  an  officer  of  the 
defendants  of  the  name  of  Ginder,  to 
whom  the  warrant  was  directed,  was 
immediately  brought  by  him  to  Bath, 


where  the  plaintiff  resided.  Some 
questions  being  put  as  to  what 
Ginder  said  while  he  had  Lancashire) 
in  his  custody  at  Bath,  an  objection 
was  made  that  he  ought  to  be  called 
himself,  and  that  what  he  said  could 
not  be  evidence  against  the  shoriff  ; 
but  Lord  Ellekbobotjoh  held,  that 
what  he  then  said  about  bringing 
Lancashire  to  Bath  was  part  of  the 
act  for  which  the  defendant  was 
responsible,  and  that  the  questions 


[391] 
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C  ALLEY. 


1808.  GEEGOEY  v.  PAEKEB. 

J*ly  8'  (1  Oaxnp.  394—395.) 

[  394  ]  In  an  action  against  a  husband  for  goods  supplied  to  his  wife  for  her 

accommodation  while  he  occasionally  visited  her,  a  letter  'written  by  the 
wife  acknowledging  the  debt  within  six  years,  is  admissible  evidence  to 
take  the  case  out  of  the  Statute  of  Limitations. 

Action  for  goods  sold  and  delivered. — Plea,  the  Statute  of 
Limitations. 
[  395  ]  The  goods  in  question  had  been  furnished  above  six  years  ago 

for  the  accommodation  of  the  defendant's  wife,  who  then  lived 
at  Brighton,  the  defendant  occasionally  visiting  her.  To  take 
the  case  out  of  the  statute,  a  letter  addressed  to  the  plaintiff 
was  offered  in  evidence,  written  within  the  six  years  from 
Brighton  by  the  defendant's  wife,  in  which  she  admits  the  debt, 
and  apologizes  for  its  not  being  paid. 

It  was  contended  for  the  defendant,  that  this  letter  was  not 
evidence  against  him,  as  the  wife  had  no  authority  to  write  it, 
and  the  debt  in  the  mean  time  might  have  been  paid. 

Lord  Ellenborouoh  : 

The  goods  having  been  supplied  for  the  wife's  accommoda- 
tion, I  think  she  may  be  considered  as  her  husband's  agent 
respecting  them,  and  that  her  letters  are  admissible  evidence 
of  an  acknowledgment  of  the  debt  within  six  years  to  take  the 
case  out  of  the  statute.  If  there  be  any  evidence  of  payment 
in  the  mean  time,  I  am  ready  to  receive  it. 

The  plaintiff  had  a  verdict  A 


Bowbher      were  therefore  regular.     However,  (3  T.  B.  454) ;  Masters  y.  Abraham,, 

r« it  afterwards  appeared  that  Lanca-  1   Esp.  N.  P.  Oas.  375 ;  Hdyear  v. 

shire  had  been  brought  to  Bath  by  Hawke,  5  Esp.  N.  P.  Cas.  72  ;  Bauer- 

[  391  ]         the  plaintiff's  own  directions,   and  man  y.  Aadenius,  7  T.  B.  663. 

the  defendant  had  a  verdict.  t  Vide    Paldhorp   y.  Furnish,   2 

Vide  YabsUy  v.  DoMe,  1  Ld.  Baym.  Esp.  Cas.  511  n. ;  Burt  y.  Palmer,  5 

190 ;  Biggs  y.  Laiorence,  1  B.  B.  740  Esp.  Oas.  145. 
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EDGAE  v.  BTJMSTEAD.  isos. 

(1  Camp.  411-412.)  Jtdy22. 

If  an  insurance  broker,  when  a  loss  happens  upon  a  policy  which  he  f  411  1 
has  effected,  pays  the  assured  the  full  amount  of  the  money  subscribed, 
he  cannot  recover  back  any  part  of  it  upon  the  ground  that  before  the 
loss  happened  one  of  the  underwriters  upon  the  policy  had  become 
insolvent,  and  that  he  was  not  aware  of  this  fact  when  he  paid  the 
money. 

Assumpsit  for  money  had  and  received,  and  on  an  account 
stated.     Plea,  the  general  issue. 

The  principal  item  in  dispute  between  the  parties  was  a  sum 
paid  by  the  plaintiff  to  the  defendant  under  the  following  cir- 
cumstances : 

The  plaintiff  being  an  insurance  broker,  got  a  policy  under- 
written for  the  defendant,  a  merchant,  on  the  ship  Alfred,  which 
was  subscribed  (amongst  others)  by  one  Lomas.  A  loss  hap- 
pened; whereupon  the  plaintiff  paid  the  full  amount  of  the 
sum  insured  to  the  defendant.  Previously  to  this,  Lomas  had 
become  insolvent,  without  the  plaintiff  being  aware  of  that  fact ; 
and  it  was  now  contended  that  he  had  a  right  to  recover  the 
sum  he  had  paid  to  the  defendant  in  respect  of  Lomas's  subscrip- 
tion, as  money  paid  under  a  mistake  of  fact.    But 

Lord  Ellenborough  held,  that  on  account  of  the  well-known 
course  of  dealing  between  the  insurance  broker,  the  merchant, 
and  the  underwriter,  the  money  could  not,  under  these  circum- 
stances, be  recovered  back  from  the  assured. 

Verdict  far  the  defendant. 
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1808.  BAYLEY  and  Others,  Assignees  of  PEAKS,  a 

juiyii.  Banketjpt,  v.  BALLAED  and  Others. 

[  416  ]  (1  Camp.  41G-417.) 

A  trader  in  contemplation  of  bankruptcy,  and  without  solicitation, 
put  three  cheques  into  the  hands  of  his  clerk,  to  be  delivered  to  a  creditor 
at  the  counting-house  of  the  latter ;  but  before  they  were  delivered,  the 
creditor  called  upon  the  trader,  and  demanded  payment  of  his  debt. 
Held,  that  the  intention  to  give  a  voluntary  preference  not  being  con- 
summated, this  was  a  valid  payment. 

Teovee  for  three  cheques  for  the  sum  of  1,189/.  15s. 

The  case  opened  on  the  part  of  the  plaintiffs  was,  that 
Fears  in  contemplation  of  bankruptcy  had,  without  solicitation 
or  legal  process,  paid  these  cheques  to  the  defendants,  and  had 
thus  given  them  a  voluntary  preference. 

Pears  carried  on  the  business  of  a  warehouseman  and  factor 
in  this  city,  and  the  defendants  were  bill-brokers,  with  whom  he 
had  been  in  the  habit  of  dealing.  On  Saturday,  the  10th 
October,  1807,  Pears  being  pressed  for  money  to  answer  his 
acceptances,  applied  to  the  defendants  for  a  loan ;  who  accom- 
modated him  with  the  sum  of  1,400/.,  to  be  repaid  in  a  day  or 
two,  and  received  from  him,  by  way  of  security,  a  bill  on  Fisher 
&  Atkinson  for  270/.  108. ,  and  another  on  Hudson,  Storr  <fc 
Go.  for  1,2002.  On  Tuesday,  the  ISth,  Pears'  affairs  became 
desperate,  and  he  stopped  payment.  About  three  o'clock  in  the 
afternoon  of  the  same  day,  he  sent  his  clerk  to  the  defendants9 
counting-house  with  the  three  cheques  in  question.  The  clerk 
delivered  them  accordingly,  saying,-"  this  is  probably  the  last 
transaction  we  shall  have  together  for  some  time :  we  are 
at  a  stand-still."  But,  after  the  cheques  had  been  put  into  the 
[  *4i7  ]  clerk's  hands  for  *the  above  purpose,  and  before  they  were 
delivered,  a  demand  was  made  upon  Pears  at  his  counting-house 
by  one  of  the  defendants,  for  the  repayment  of  the  1,400/. ;  and 
on  receiving  the  cheques,  they  gave  up  the  bill  upon  Hudson,. 
Storr  &  Co.  for  1,200/. 

Lord  Ellbnbobouoh  : 
I  am  of  opinion  that  this  is  not  to  be  considered  as  a  volun- 
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tary  payment,  one  of  the  defendants  having  called  at  the 
bankrupt's  before  the  cheques  were  delivered,  although  they 
had  previously  been  put  into  the  clerk's  hands  for  that  purpose. 
The  intermediate  demand  takes  it  out  of  the  cases  hitherto 
decided  upon  this  subject.  There  was  an  intention  of  giving  a 
voluntary  preference ;  but  that  intention  not  having  been  con- 
summated, the  payment  stands  good. 

Plaintiffs  nonsuited. 


Baylby 

and  Others 

v. 

Ballard 

and  Others. 


TOULMIN  v.  INGLIS.f 

(1  Camp.  421—423.) 

The  underwriters  on  a  policy  of  insurance  are  not  discharged  by  an 
aot  on  the  part  of  the  assured,  which  to  a  certain  degree  increases  the 
risk,  if  it  does  not  amount  to  culpable  negligence.  Therefore,  where 
three  Spanish  prisoners  of  war  were  received  on  board  a  ship,  and 
allowed  the  free  range  of  it,  who  might  have  been  reasonably  expected 
to  conduct  themselves  peaceably  during  the  voyage,  but  who  joined  in  a 
mutiny,  and  assisted  to  run  away  with  the  ship,  the  underwriters  were 
held  liable  for  a  loss  so  happening. 

This  was  an  action  on  a  policy  of  insurance  on  goods  on 
board  the  Adeona,  at  and  from  the  Gape  of  Good  Hope  to  Buenos 
Ayres,  or  any  port  or  ports  in  the  river  Plate,  and  at  and  from 
thence  back  to  the  Gape  of  Good  Hope,  or  to  England. 

The  declaration  stated  the  loss  to  have  happened  by  ten  of  the 
mariners  belonging  to  the  ship  having  barratrously  obtained  the 
command  of  her  and  run  her  ashore. 

The  defence  was,  that  the  underwriters  were  discharged  by 
the  careless  and  negligent  conduct  of  William  Hopley,  one  of 
the  assured,  in  taking  on  board  three  Spanish  prisoners,  who  had 
stirred  up  the  mutiny  which  terminated  in  the  loss  of  the  ship. 

A  short  time  before  the  Adeonavr&s  to  set  sail,  three  Spaniards 
at  the  Cape  of  Good  Hope  upon  their  parole,  with  the  concur- 
rence of  Hopley,  presented  a  memorial  to  Sir  David  Baird,  the 
Governor,  praying  for  liberty  to  return  to  their  relations  and 
friends  at  Buenos  Ayres  by  this  vessel.  The  following  answer 
was  returned :  "  The  memoralists  may  proceed  in  Mr.  Hopley's 
vessel ;  but  they  must  still  be  considered  as  prisoners  of  war, 

t  Compare  Pipon  y.  Cope,  p.  720",  post,  1  Camp.  434. 


1808. 
July  29. 
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Toolkin  and  deliver  themselves  over  to  Major-General  Beresford,  to  be 
Inolis.  exchanged  for  any  British  officers  who  may  chance  to  be  taken." 
[  *422  ]  The  Spaniards  were  *accordingly  conveyed  on  board  by  Hopley, 
who  went  as  supercargo.  No  intimation  was  given  to  the 
captain  that  they  were  prisoners  of  war ;  so  that  neither  their 
persons  nor  their  baggage  were  examined,  and  they  were  allowed 
the  fall  range  of  the  ship.  The  rest  of  the  crew  consisted 
chiefly  of  foreigners.  The  Spaniards  had  been  at  liberty  at 
the  Gape,  and  behaved  in  a  manner  to  disarm  all  suspicion,  till 
the  mutiny  broke  out.  This  happened  as  the  ship  was  going  up 
the  river  Plate.  The  Spaniards  were  at  the  time  suspected  to 
be  at  the  bottom  of  the  plot,  but  they  did  not  take  a  more  active 
part  in  it  than  others  who  joined  them ;  among  whom  were 
four  Englishmen. 

Lord  Ellbnbobouoh  : 

The  question  is,  whether  there  has  been  here  gross  negligence 
in  taking  on  board  the  three  Spaniards  ?  Did  they  materially 
enhance  the  risk  ?  Every  foreigner  is  more  dangerous  than  a 
British  subject ;  but  it  is  not  contended  that  the  underwriters  are 
discharged  because  the  crew  consisted  in  a  great  measure  of 
foreigners.  It  is  impossible  to  say  that  every  thing  which  in- 
creases the  risk  vacates  the  insurance ;  or  this  effect  would  be 
produced  by  taking  on  board  a  cask  of  gunpowder,  or  any  other 
inflammable  matter.  These  Spaniards  were  not  considered  as 
dangerous  at  the  Cape,  where  they  were  allowed  to  walk  about 
at  large,  and  they  were  not  ordered  to  be  transported  by  this 
ship,  but  were  permitted,  at  their  own  request,  to  return  home  ; 
where  they  were  to  deliver  themselves  up  to  be  exchanged  for 
any  British  officers  who,  by  the  fortune  of  war,  might  have 
fallen  into  the  hands  of  the  enemy.  It  might  reasonably 
[  *423  ]  have  been  conceived,  that  it  was  unnecessary,  *under  these 
circumstances,  to  keep  them  in  jealous  custody,  and  that 
they  might  safely  be  constituted  the  guardians  of  their  own 
honour.  If  there  was  no  culpable  inattention  in  taking  them 
on  board,  and  nothing  arose  afterwards  to  excite  suspicion  of 
their  intentions,  the  underwriters  remain  liable. 

Verdict  far  the  plaintiff. 
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DONALDSON  v.   THOMPSON.  mob. 

(1  Camp.  429—433.)  JtdySO. 

The  sentence  of  a  Court  of  Admiralty,  sitting  under  a  commission  [  429  ] 
from  a  belligerent  power,  in  a  neutral  country,  will  not  be  recognized 
in  our  Courts ;  and  that  is  to  be  considered  a  neutral  country  for  this 
purpose,  in  which  the  forms  of  an  independent  neutral  government  are 
preserved,  although  the  belligerent  may  have  such  a  body  of  troops 
stationed  there,  as  in  reality  to  possess  the  sovereign  authority. 

This  was  an  action  on  a  policy  of  insurance  on  the  American 
ship  Maryland  Mary,  at  and  from  Gibraltar  to  a  market,  with 
leave  to  call  and  land  goods  at  two  or  more  ports  in  the 
Mediterranean. 

The  ship  having  landed  some  goods  at  Malta,  proceeded  from       [  430] 
thence  on  the  17th  of  May,  1807,  with  the  rest  of  her  cargo  for 
Smyrna,  but  was  the  same  day  captured  by  a  Russian  privateer, 
and  being  afterwards  carried  into  Corfu,  was  there  condemned 
as  lawful  prize. 

The  defence  set  up  by  the  underwriters  was,  that  this 
American  ship,  by  sailing  for  Smyrna,  had  violated  the  laws  of 
neutrality ;  as  that  port  was  then  blockaded  by  the  Russians. 
However,  the  only  evidence  adduced  to  shew  that  the  captain 
knew  of  the  blockade  before  he  left  Malta,  was  the  sentence  of 
condemnation,  in  which  this  fact  was  positively  averred.  Upon 
the  validity  of  this  sentence,  therefore,  the  cause  entirely 
depended.  It  was  pronounced  by  a  prize  commission  which  sat 
at  Corfu  in  July,  1807,  by  the  authority  of  the  Emperor  of 
Russia. 

The  plaintiff's  counsel  contended,  on  the  authority  of  the 
case  of  the  Flad  Oyen,  1  C;  Rob.  Adm.  Rep.  144,  that  the  sup- 
posed Court  could  have  no  legitimate  jurisdiction  where  it  sat, 
and  that  its  sentence  was  a  nullity.  Corfu  was  one  of  the 
islands  which  formed  the  Ionian  Republic, — an  independent 
Government  recognized  by  the  peace  of  Amiens,  and  which  con- 
tinued to  preserve  its  neutrality  amidst  the  struggles  of  the  sur- 
rounding states.  A  belligerent,  therefore,  could  have  no  right 
to  hold  a  prize  court  there,  consistently  with  the  principles  of 
the  law  of  nations. 
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Donaldson  On  the  other  side,  it  was  admitted,  that  if  Corfu  was  to  be 

Thompson,  considered  as  being,  at  the  time  of  the  condemnation,  *an 
[  *43i  ]  independent  neutral  state,  the  sentence  could  not  be  supported. 
But  they  undertook  to  prove  that  it  was  substantially  part  of 
the  territory  of  the  Russian  Empire ;  and  they  insisted  that  this 
must  be  taken  to  be  the  case,  if  the  Russian  power  was  there 
dominant — if  the  supreme  authority  was  vested  in  the  Russian 
commander ;  although  there  might  still  be  kept  up  some  empty 
forms  of  an  imaginary  republic. 

The  condition  of  Corfu,  in  July,  1807,  was  described  by  a 
gentleman  who  had  acted  there  as  English  Consul.  He  stated, 
that  at  that  time,  there  was  a  Russian  garrison  in  Corfu,  and 
the  Russians  had  about  6,000  men  in  the  different  islands  of  the 
republic ;  that  they  had  made  Corfu  a  military  station  for  four 
or  five  years ;  and  that  they  continued  in  possession  of  it  till  the 
peace  of  Tilsit,  when  they  delivered  it  up  to  Bonaparte:  but, 
that  previously  to  that  event,  the  flag  of  the  Ionian  Republic 
flew  from  the  forts  in  the  island ;  there  was  a  port  Admiral 
appointed  by  the  Ionian  Republic ;  a  Consul  from  the  Sublime 
Porte  resided  at  Corfu,  and  the  witness  was  recognized  as 
English  Consul  by  the  Prince  and  Senate  of  the  Ionian  Republic, 
who  continued  in  their  functions  till  the  republican  Government 
was  dissolved  by  the  French. 

Lord  Ellbnbobouoh  : 

I  will  not  receive  the  sentence.  Under  these  circumstances, 
the  Russians  must  be  considered  as  visitors  in  Corfu,  and  not 
as  sovereigns.  While  a  Government  subsists  as  this  did,  we 
cannot  look  to  the  degree  in  which  it  .might  be  overawed  by  a 
foreign  force.  The  sentence  was  pronounced  by  a  belligerent 
[  *432  ]  on  neutral  territory,  and  is  "therefore  void.  I  am  by  no  means 
disposed  to  extend  the  comity  which  has  been  shewn  to  these 
sentences  of  foreign  Admiralty  Courts.  I  shall  die,  like  Lord 
Thurlow,  in  the  belief  that  they  ought  never  to  have  been 
admitted.  The  doctrine  in  their  favour  rests  upon  an  authority 
in  Shower,  t  which  does  not  fully  support  it ;  and  the  practice 

t  Hughes  v.  Cornelius,  2  Show.  232. 
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of  receiving  them  often  leads  in  its  consequences  to  the  greatest    Donaldson 

injustice.  Thompson. 

Verdict  for  the  plaintiff. 

In  the  ensuing  Term,  Park  applied  to  the  Court  to  set  aside 
this  verdict,  on  the  ground  that  the  sentence  of  the  Russian 
prize  court  had  been  improperly  rejected.  He  contended  that 
Corfu,  when  occupied  in  the  manner  above  described  by  the 
Russian  troops,  was  either  to  be  considered  as  a  part  of  the 
Russian  empire,  or  as  a  co-belligerent  with  Russia  against  the 
Porte,  since  the  Emperor  of  Russia  derived  the  same  advantages 
in  a  military  point  of  view  from  this  occupation  of  the  island,  as 
if  he  had  seized  it  hostilely,  or  the  Ionian  Republic  had  been  his 
ally  in  the  war  he  was  carrying  on.  A  rule  nisi  was  reluctantly 
granted  :  but  cause  being  shewn,  it  was  discharged. 

Lord  Ellenbobouoh  : 

It  is  impossible  to  say  that  the  Government  of  the  Ionian 
Republic  was  superseded,  at  a  time  when  its  institutions  sub- 
sisted, and  its  supremacy  was  recognized.  How,  then,  was 
Corfu  a  *co-belligerent  ?  Only  because  it  endured  an  hostile  t  **33  ] 
aggression.  Will  any  one  contend  that  a  government  which  is 
obliged  to  yield  in  any  quarter  to  a  superior  force,  becomes  a 
co-belligerent  with  the  power  to  which  it  yields?  It  may  as 
well  be  contended,  that  neutral  and  belligerent  mean  the  same 
thing.  Indeed,  this  principle  would  make  us  co-belligerents 
with  France,  because  we  receded  from  Corunna.  J 


X  In  Smith  v.  Surridge,  6  R.  R  837, 
839  (4  Esp.  N.  P.  Cas.  26),  Lord  Esn- 
yon  is  stated  to  have  held,  that  the 
sentence  of  a  Court  of  Admiralty,  sit- 
ting under  a  commission  from  a  belli- 
gerent in  a  neutral  country,  is  valid, 
if  acquiesced  in  by  the  government 
of  the  neutral  country;  but  this 
doctrine  is  not  only  contrary  to  the 
case  of  the  Flad  Oyeny  and  other 
decisions  of  Sir  William  Scott,  but 
is  inconsistent  with  what  was  laid 
down  by  Lord  Kenyon  himself  in 


Havdock  y.  Rockwood,  8  T.  B.  276, 
where  the  foreign  sentence  which 
was  rejected,  had  been  pronounced 
at  the  same  place  and  under  the  same 
circumstances  as  that  supposed  to 
bare  been  recognized  in  Smith  v. 
Surridge.  In  France,  no  sentences 
of  foreign  courts,  of  whatsoever  de- 
scription they  may  be,  were  received 
as  evidence  in  suits  in  which  French- 
men were  parties.  Emexigon,  torn.  I , 
p.  468. 
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1808.  PIPON   v.  COPE. 

July  80-  (1  Camp.  434—436.) 

r  434  i  If  through  the  negligence  of  the  owner  of  a  ship  insured,  the  mariners 

barratrously  carry  smuggled  goods  on  board,  whereby  the  ship  is  seised 
as  forfeited,  the  underwriters  are  not  liable  for  the  loss. 

If  a  ship  is  justly  seized  as  forfeited  for  smuggling,  and  afterwards 
restored,  the  underwriters  are  not  liable  for  any  damage  happening  to 
the  ship  by  the  perils  of  the  sea,  in  the  interval  between  the  seizure- 
and  restoration. 

This  was  an  action  on  a  policy  of  insurance  on  the  ship 
General  Doyle,  for  12  months  from  the  15th  day  of  October, 
1806,  warranted  "  free  from  captures  and  seizures  and  the  con* 
sequences  of  any  attempt  thereof."  The  declaration  stated 
several  average  losses  to  have  accrued  upon  the  ship  during  that 
period,  by  the  barratry  of  the  mariners  and  by  the  perils  of  the 
sea. 

The  General  Doyle  was  employed  as  a  post-office  packet, 
between  Weymouth,  and  Guernsey  and  Jersey.  Government 
indemnified  the  owner  against  capture  or  damage  by  the 
enemy,  and  his  object  was  to  cover  all  other  risks  by  the 
present  policy. 

The  acts  of  barratry  relied  upon  were  constituted  by  the 
taking  of  smuggled  goods  on  board  the  ship.  Upon  her  return 
to  Weymouth  soon  after  the  policy  was  effected,  considerable 
quantities  of  spirits  and  tobacco  were  found  concealed  in  different 
parts  of  her,  which  had  been  placed  there  by  the  sailors,  without 
the  knowledge  of  the  plaintiff.  She  was  seized  in  consequence ; 
but  was  afterwards  liberated,  on  satisfaction  being  made  to  the 
seizing  officers.  She  again  sailed  with  a  fresh  crew,  who  were 
admonished  to  beware  of  any  infraction  of  the  revenue  laws. 
Notwithstanding  this,  they  took  large  parcels  of  salt  on  board  at 
Jersey,  which  being  afterwards  discovered,  the  vessel  was  seized 
f  *435 1  *  second  time.  However,  she  was  released  *as  before,  and 
made  another  trip.  As  soon  as  she  returned,  she  was  seized  a 
third  time  for  having  spirits  and  tobacco  on  board,  which  had 
been  secretly  stowed  away  by  the  mariners.  While  she  lay 
under  seizure  on  this  occasion  in  Weymouth  harbour,  another 
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ship  was  driven  against  her  by  the  force  of  the  tide,  and  did  her  fipon 
considerable  damage.  A  petition  to  the  board  of  Customs  was  copk. 
in  the  mean  time  presented  by  the  plaintiff,  stating  his  entire 
ignorance  of  these  smuggling  transactions;  and  the  ship  was 
once  more  restored  to  him  on  the  usual  terms.  His  demand 
against  the  underwriters  was  made  up  of  the  sums  given  to 
procure  these  restitutions,  and  the  sum  laid  out  in  repairing  the 
vessel  from  the  damage  she  had  sustained. 

The  Attorney-General  contended,  that  the  underwriters  were 
liable  for  all  these  losses,  notwithstanding  the  warranty.  That 
only  extended  to  captures  and  seizures  by  the  enemy,  against 
which  the  plaintiff  had  no  occasion  to  insure,  being  indemnified 
by  Government.  The  sums  paid  to  the  revenue  officers  were  a 
necessary  effect  of  the  barratry  of  the  mariners,  in  carrying 
smuggled  goods  on  board  without  the  privity  of  the  owner. 
These  payments  were  in  truth  greatly  for  the  benefit  of  the 
underwriters,  as  the  ship  had  been  completely  forfeited,  and 
they  might  have  been  called  upon  for  a  total  loss.  With  respect 
to  the  repairs,  there  could  not  be  the  smallest  doubt ;  as  this 
loss  was  not  occasioned  by  any  capture  or  seizure  of  any  sort, 
but  arose  from  a  common  sea  risk,  for  which  the  defendant  had 
become  answerable. 

# 

Lord  Ellenborough  :  [  436  ] 

I  can  conceive,  that  as  by  captures  in  the  warranty,  hostile 
captures  are  evidently  meant,  so  by  "  seizures,"  must  be  under- 
stood seizures  ejusdem  generis.  But  this  is  a  clear  case  of  crassa 
negligentia  on  the  part  of  the  assured.  It  was  the  plaintiff's 
duty  to  have  prevented  these  repeated  acts  of  smuggling  by  the 
crew.  By  his  neglecting  to  do  so,  and  allowing  the  risk  to  be  so 
monstrously  enhanced,  the  underwriters  are  discharged.  Nor 
can  he  recover  for  the  repairs.  The  ship  being  under  seizure 
when  she  was  run  foul  of,  he  had  then  ceased  to  have  any 
property  in  her.  If  a  vessel  is  seized  pro  justd  causa,  the 
property  is  immediately  vested  in  the  Crown.  This  is  different 
from  Lord  Keith's  case,  where  the  ship  had  been  unjustly  seized, 
and  the  property  was  not  considered  to  have  been  devested  from 

b.r. — vol.  x.  8  a. 
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Pipon       the  owner,  f    Here  giving  back  the  ship  was  an  indulgence,  and 

Cope.       after  such  continued  negligence  on  the  part  of  the  plaintiff, 

rather  an  extraordinary  one. 

Plaintiff  nonsuited. 


1808.  CROWDEB,  and  Others  v.  SHEE. 

M*  30-  (1  Camp.  437—439.) 

[  437  ]  Although  an  attorney  shews  his  client  a  copy  of  his  hill,  explaining 

the  different  charges  to  him,  in  the  reasonableness  of  which  the  client 
acquiesces,  the  attorney  is  still  hound  to  leave  a  copy  of  the  hill  with 
him,  according  to  the  provisions  of  etat.  2  Geo.  II.  c.  23, t  before  he  can 
maintain  an  action  upon  it.  But  where  several  are  jointly  liable  to  an 
attorney  for  business  done,  the  delivery  of  a  copy  of  the  bill  to  one  of 
them  is  sufficient  to  maintain  a  separate  action  against  any  of  the 
others.  Money  paid  by  an  attorney  for  costs  which  his  client  is  adjudged 
to  pay  is  a  disbursement  within  2  Geo.  II.  c.  23.  { 

Assumpsit  on  an  attorney's  bill,  and  for  money  paid,  &c. 
Plea,  the  general  issue. 

An  action  having  been  brought  on  a  policy  of  insurance  which 
the  defendant  had  subscribed,  he  desired  the  plaintiffs,  Messrs. 
Crowder,  Lavie,  &  Go.  to  do  for  him  as  for  the  other  under- 
writers, and  the  sum  of  money  now  sought  to  be  recovered  was 
represented  as  his  proportion  of  the  law  expenses  which  had 
been  incurred  in  the  course  of  that  suit.  No  bill  signed  by  the 
plaintiffs  had  been  left  with  the  defendant  according  to  the 
provisions  of  stat.  2  Geo.  II.  c.  28,  but  a  witness  swore  that  when 
the  demand  was  made  upon  the  defendant,  he  was  shewn  a  copy 
of- the  bill,  the  different  charges  were  explained  to  him,  and  he 
said  to  his  brother,  to  whom  he  left  the  management  of  the 
business,  "Why  do  you  not  fill  up  a  cheque  for  the  money?  " 
One  part  of  the  plaintiffs'  demand,  supposed  to  stand  on 
peculiar  grounds,  was  for  the  sum  of  SI.  which  they  had  paid  as 

t  Collet  v.  Lord  Keith,  2  East,  260.  against  all  the  risks  covered  by  the 

The  supineness  of  the  plaintiff  in  policy.    Vide  Law  v.  Hollingitvorih, 

this  case  may  be  considered  as  a  7  T.  R.  160. 

breach  of  an  implied  warranty  on  %  See  now  6  &  7  Yict.  c  73,  s.  37. 

the  part  of  the  assured,  to  use  rea-  — R.  C. 

eonable  care  and  diligence  to  guard 
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the  defendant's  proportion  of  certain  costs  awarded  by  the  Court     Chowder 

.     . ,  ,  and  Others 

to  the  assured.  Vm 

Shee. 
Marryat,  for  the  defendant,  said  he  was  instructed  to  rely 

upon  the  objection  of  no  bill  having  been  regularly  delivered. 

Garrow,  on  the  other  side,  contended,  that  notwithstanding  [  438  ] 
this  omission,  the  whole  sum  demanded  was  recoverable  ;  as  the 
defendant  had  waived  his  right  to  have  a  bill  left  with  him  a 
month  before  the  commencement  of  the  action.  He  had  been 
fully  informed  of  the  nature  of  the  charges,  and  had  in  substance 
acknowledged  that  his  proportion  of  them  amounted  to  the  sum 
he  was  required  to  pay.  Thus  he  had  enjoyed  all  the  benefit  of 
the  Act  of  Parliament ;  and  the  truth  was,  that  it  would  be  a 
most  oppressive  practice  to  the  underwriters  themselves  if  a  bill 
of  costs  and  disbursements  were  made  out  for  each  of  them ; 
as  they  would  be  bound  to  pay  for  it,  and  the  expense  would 
often  be  far  greater  than  the  sum  for  which  they  had  under- 
written the  policy.  At  any  rate  the  81.  was  clearly  recoverable 
as  money  paid  to  the  defendant's  use. 

Lord  Ellenborough  : 

If  the  objection  is  taken  I  must  give  it  effect.  The  Act  of 
Parliament  is  imperative.  No  attorney  can  commence  an  action 
until  the  expiration  of  one  month  after  delivering  to  the  party 
or  parties  to  be  charged  a  bill  of  his  fees,  charges  and  disburse- 
ments, signed  with  his  proper  hand.  I  don't  think  it  necessary 
that  such  a  bill  should  be  delivered  to  each  of  the  parties ;  and 
here  if  it  can  be  shewn  that  a  bill  was  regularly  delivered  to  any 
one  of  the  underwriters  who  were  jointly  liable,  I  shall  repel  the 
objection  started  on  the  part  of  the  defendant.  But  if  there  was 
not,  I  think  the  plaintiffs  cannot  recover  even  for  the  81.  I 
cannot  separate  that  from  the  other  items  in  the  bill.  I  think 
the  plaintiffs  as  to  that  were  still  acting  as  the  defendant's 
♦attornies,  and  that  it  must  be  considered  as  a  disbursement  in       [  **39  ] 

the  cause. 

Plaintiffs  nonsuited  A 

t  The  intention  of  2  Geo.  II.  c.  23,      due  time  to  examine  the   charges 
8.  23,  is  said  to  be  to  give  the  client     made  by  the  attorney  and  to  take 

3  a  2 
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1808.        VINCENT  and  Others  v.  HORLOCK  and  Others. 

No€%  2m  (1  Camp.  442—443.) 

[  442  ]  If  A.  the  payee  of  a  bill  of  exchange,  endorses  it  in  blank,  and 

delivers  it  to  B.  and  B.  writes  above  A.'b  endorsement  "pay  the  con- 
tents to  C."  B.  is  not  liable  to  0.  as  an  indorser  of  the  bill.f 

This  was  an  action  brought  pursuant  to  an  order  of  the  Lord 
Chancellor,  against  the  defendants  as  indorsers  of  a  bill  of 
exchange  for  950Z.,  dated  25th  February,  1798.  The  declaration 
stated  the  bill  to  have  been  drawn  by  one  Jacks,  payable  to  his 
own  order,  and  to  have  been  indorsed  by  him  to  the  defendants, 
and  by  the  defendants  to  the  plaintiffs. 

The  fact  was,  that  Jacks,  the  drawer  and  payee  of  the  bill, 
indorsed  it  in  blank  to  Horlock  &  Co.,  and  that  Caleb  Jones,  one 
of  the  partners  in  that  house,  wrote  over  Jacks's  signature,  "  Pay 
the  contents  to  Vincent  &  Co."  without  signing  his  own  name  or 
that  of  his  firm. 

Park,  for  the  plaintiffs,  contended  that  this  was  an  indorse- 
ment by  the  defendants  which  rendered  them  liable  on  the  bill. 
An  indorsement  was  like  an  acceptance,!  and  did  not  require  to 
be  according  to  any  set  form.  Any  words  written  upon  the  bill 
which  expressed  the  intention  of  the  party  to  transfer  it,  were 
sufficient,  without  his  name  being  subjoined.  The  suit  out  of 
which  this  action  sprung,  had  been  depending  ten  years  in 
Chancery,  during  all  which  time  it  had  never  once  been  doubted 
[  *4*3  ]  in  that  *Court  that  this  on  the  face  of  it  was  a  valid  indorsement 
by  the  defendants  ;  and  the  Lord  Chancellor  had  sent  the  cause 
here  for  the  investigation  of  a  perfectly  different  question. 

Lord  Ellenborouoh  : 

I  am  clearly  of  opinion  that  this  is  not  an  indorsement  by  the 

advice  upon  them,  so  that  the  bill  may,  where  he  has  delivered  no  bill 

should  be  left  with  him  for  that  pur-  at  all,  Peak.  Cas.  102 ;  2  Bos.  &  P. 

pose.    Brocks  v.  Mason,  1 H.  Bl.  290.  345 ;  but  that  where  he  has  delivered 

A  distinction  has  been  taken  upon  a  bill  irregularly,  he  cannot,  6  T.  B. 

the  point,  whether  an  attorney  may  645 ;  2  Bos.  &  P.  343. 

recover  for  disbursements  not  tax-  f  B.  of  E.  Act,  1882,  ss.  23,  34  (4). 

able,  when  part  of  his  demand  is  for  J  Vide  Mason  v.  Bumsey,  1  Camp, 

business  done  in  Court,  viz.  that  he  385. 
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defendants.  For  such  a  purpose  the  name  of  the  party  must 
appear  written  with  intent  to  indorse.  We  see  these  words  "  Pay 
the  contents  to  such  a  one  "  written  over  a  blank  indorsement 
every  day,  without  any  thought  of  contracting  an  obligation ; 
and  no  obligation  is  thereby  contracted.  When  a  bill  is  indorsed 
by  the  payee  in  blank,  a  power  is  given  to  the  indorsee  of 
specially  appointing  the  payment  to  be  made  to  a  particular 
individual,  and  what  he  does  in  the  exercise  of  this  power  is  only 
expressio  eorum  qua  tacite  insunt.  This  is  a  sufficient  indorsement 
to  the  plaintiffs,  but  not  by  the  defendants.  The  point  could 
never  have  been  presented  to  the  attention  of  the  Lord  Chan- 
cellor. 

Plaintiffs  nonsuited.^ 


Vincent 

and  Others 

v. 

HORLOCK 

aud  Others. 


COATES  and  Another  v.  LEWES  and  Another. 

(1  Camp.  444—445.) 

If  the  owner  of  goods  allows  the  broker  through  whom  he  sells  them, 
to  sell  them  as  a  principal,  the  purchaser  of  goods  so  sold  is  discharged 
by  payment  to  the  broker  in  any  way  which  would  have  been  sufficient, 
had  he  been  the  real  owner.  | 

This  was  an  action  to  recover  the  price  of  a  quantity  of  linseed 
oil  sold  by  the  plaintiffs  to  the  defendants, — who  contended  that 
they  had  already  paid  for  it. 

The  witness  to  prove  the  sale,  stated,  that  the  oil  was  consigned 
to  him  by  the  plaintiffs  from  an  outport  to  be  sold  in  London  ; 
that  he  sold  it  to  the  defendants,  to  be  paid  for  on  delivery; 
that  he  appeared  in  the  transaction  as  a  principal ;  that  he  had 
formerly  had  goods  consigned  to  him  by  the  plaintiffs,  who  knew 


t  "In  the  case  of  a  bill  of  ex- 
change, we  know  precisely  what 
remedy  the  holder  has,  if  the  bill  be 
not  paid ;  his  security  appears  wholly 
on  the  face  of  the  bill  itself,  the 
acceptor,  the  drawer,  and  the  in- 
dorse!*, are  all  liable  in  their  turns ; 
but  they  are  only  liable  because  they 
have  written  their  names  on  the 
bill."  Per  Btjlleb,  J.  Fenn  v.  Har- 
rison, 3  T.  It.  761. 

X  Compare  Baring  v.  Corrie  (1818) 


2  B.  &  Aid.  137.  It  is  difficult  to 
say  that  Lord  Ellenborouqh's 
judgment  is  overruled,  though  one 
may  suspect  that  the  plaintiff  re- 
ceived scant  justice.  But  he  was  in 
the  unfortunate  position  under  the 
then  rules  of  evidence,  of  being 
obliged  to  prove  his  case  through  a 
witness  who,  if  not  technically  inte- 
rested, can  hardly  have  been  indif- 
ferent.— R.  0. 


1808. 
Jiav.  2. 

[444] 
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Coateb      that  he  always  dealt  in  the  same  manner ;  and  that  after  the  sale 
„.  °        in  question,  but  before  the  oil  was  delivered,  he  had  received 

andAnotti cr    "W*  *rom  *^e  de*endant8  on  account  of  it  for  his  own  accom- 
modation. 

Lord  Ellenbobouoh  : 

A  broker  after  having  made  the  contract  of  sale  cannot  vary 
the  terms  of  it  to  the  disadvantage  of  his  principal ;  but  in  this 
case  the  person  employed  to  sell,  himself  acted  as  a  principal, 
and  the  plaintiffs  knowing  this,  authorized  his  mode  of  dealing, 
and  all  its  consequences. 

It  was  then  suggested  that  the  defendants  must  have  known 
he  was  not  acting  on  his  own  account,  as  they  knew  him  to  be  a 
sworn  broker  of  the  city  of  London.    But 

C4*5!  Lord  Ellenbobouoh    said  a  breach  of   his  duties  in  that 

capacity  could  not  affect  the  rights  of  third  persons. 

Plaintiff  nonsuited,  t 


1808.  GOSLING  v.  HIGGINS.J 

* ^  4*  (1  Camp.  451—452.) 

[  451  ]  If  goods  put  on  board  a  ship  to  be  carried  from  one  place  to  another, 

are  wrongfully  seized  by  the  officers  of  Government,  so  that  they  cannot 
be  delivered  to  the  consignee,  the  owner  of  the  goods  has  an  action  for 
the  non-delivery,  against  the  owner  of  the  ship,  who  must  seek  his 
remedy  over  against  the  officers  of  Government. 

This  was  an  action  for  the  non-delivery  of  10  pipes  of  wine 
shipped  at  the  island  of  Madeira,  on  board  a  vessel  of  which  the 
defendant  was  owner,  to  be  carried  to  Jamaica,  and  from  thence 
to  England. 

When  the  vessel  arrived  off  Jamaica,  she  was  seized  with  her 
cargo  for  a  supposed  violation  of  the  revenue  laws,  and  there 

f  Vide  Waring  y.  Favenck,  ante,  p.  was  that  of  a  foreign  revenue  au- 

638 ;  Kymer  v.  Suwercropp,  ante,  p.  thority.    Spence  v.  Chadurick  (1847) 

646 ;  Wiltshire  v.  Sima,  antef  p.  673.  10  Q.  B.  517,  16  L.  J.  Q.  B.  313.— 

t  Similarly  where  the  detention  B.  C. 
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condemned ;  but  upon  an  appeal  to  the  Privy  Council  in  England,      Gosling 
the  sentence  of  condemnation  was  reversed.  higgins. 

Garrow,  for  the  defendant,  likened  this  to  the  case  of  an 
embargo,  for  which  the  ship-owner  could  not  be  liable.  Here  the 
goods  could  not  be  delivered,  by  reason  of  an  act  of  Government ; 
and  even  supposing  that  the  revenue  officers  committed  a  tort 
when  they  seized  the  ship's  cargo,  that  must  be  considered  as  a 
tort  between  them  and  the  owner  of  the  wine,  not  between  them 
and  the  defendant. 

Lord  Ellenborough  : 

You  have  an  action  against  the  officers.    The  shipper  can  only 
look  to  the  owner  or  the  master  of  the  ship. 

Verdict  for  the  plaintiff  A 


HURRY  and  Others  v.  MANGLES  and  Others.  isos. 

(1  Camp.  452—453.)  A&r.  4. 

If  after  goods  are  sold,  they  remain  in  the  warehouse  of  the  vendor,        r  .  _  , 
and  he  receives  warehouse  rent  for  them,  this  amounts  to  a  delivery  of        L        J 
the  goods  to  the  purchaser,  so  as  to  put  an  end  to  the  vendor's  right  of 
stopping  them  in  transitu, 

Tbover  for  a  quantity  of  oil. 

The  defendants,  who  are  warehousemen,  on  the  19th  of  April, 
1806,  sold  the  oil  in  question,  then  lying  in  their  warehouses,  to 
J.  S.  to  be  paid  for  by  his  acceptance  at  six  months.  J.  S. 
having  given  his  acceptance  accordingly,  on  the  first  of  August 
following,  sold  the  oil  to  the  plaintiffs,  who  purchased  it  bond 
fide,  and  paid  for  it  at  the  rate  agreed  on. 

The  oil,  which  still  remained  in  the  defendants'  possession,  w&s 
demanded  of  them  by  the  plaintiffs  about  the  end  of  October ; 
when  they  said  that  J.  S.  had  become  insolvent  before  his 
acceptance  was  due,  and  that  they  would  not  deliver  up  the  oil 
until  they  were  paid  for  it.  Their  clerk  now  denied  that  they 
had  ever  transferred  the  oil  in  their  books  to  the  account  of 

t  Vide  Abbott  on  Shipping,  part  iii.  ch.  iv. 
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Hubby 
and  Others 

v. 

Mangles 

and  Others. 


J.  S. ;  but  it  appeared  that  they  had  received  warehouse  rent  from 
him  for  its  remaining  in  their  warehouses  after  the  period 
when  it  ought  to  have  been  taken  away  according  to  the  terms 
of  sale. 


[  453  ]  peji9  Serjeant,  for  the  defendants,  contended,  that  under 

these  circumstances,  they  had  a  right  to  stop  the  goods  in 
transitu. 


Lord  Ellen  borough  : 

The  acceptance  of  warehouse  rent  was  a  complete  transfer  of 
the  goods  to  the  purchaser.  If  I  pay  for  a  part  of  a  warehouse, 
so  much  of  it  is  mine.  This  is  an  executed  delivery  by  the 
seller  to  the  buyer.  If  there  was  any  conspiracy  or  contrivance 
on  the  part  of  the  plaintiffs  to  cheat  the  defendants  out  of  the 
price  of  the  goods,  proof  of  that  will  be  an  answer  to  this  action ; 
but  it  would  be  overturning  all  principles  to  allow  a  man  to  say, 
after  accepting  warehouse  rent,  "the  goods  are  still  in  my 
possession,  and  I  will  detain  them  till  I  am  paid."  The  transitu* 
was  at  an  end.  The  goods  were  transferred  to  the  person  who 
paid  the  rent,  as  much  as  if  they  had  been  removed  to  his  own 
warehouse,  and  there  deposited  under  lock  and  key. 

Verdict  for  the  plaintiff's  A 

t  Vide  Scott  v.  Petttt,  7  E.  E.  804  (3  Bob.  &  P.  469) ;  Smith  v.  Goes,  ante, 
p.  684  (1  Camp.  282). 
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BLACKENHAGEN  v.  THE  LONDON  ASSURANCE       «**. 

Nov,  5. 

COMPANY.  — 

(1  Camp.  454—456.)  [  454  1 

If  a  ship  with  goods  on  board  insured  to  a  foreign  port,  learning  in 
the  course  of  her  voyage  that  an  embargo  is  there  laid  on  all  ships  of 
her  nation,  waits  at  some  place  as  near  thereto  as  she  safely  can,  till  the 
embargo  is  removed,  the  goods  will  in  the  meantime  be  protected  by  the 
policy,  while  the  voyage  remains  legal.  But  if  she  might,  upon  such 
an  occasion,  put  into  a  friendly  port  adjoining  to  her  port  of  destination, 
and  instead  of  doing  so,  she  sails  back  for  her  port  of  outfit,  and  is  lost, 
she  will  be  considered  as  having  abandoned  the  voyage  insured,  and  the 
underwriters  will  be  discharged. 

This  was  an  action  of  covenant  on  a  policy  of  insurance  on 
goods  in  the  ship  William,  at  and  from  London  to  Beval.  The 
loss  was* laid  in  one  count  to  be,  by  the  perils  of  the  sea ;  in 
another,  by  capture.     Plea,  non  infregit  conventionemA 

The  ship  sailed  from  the  Nore  on  the  15th  October,  1807,  under 
convoy  of  the  Forrester  sloop  of  war,  for  the  Sound,  and  arrived 
there  on  the  27th  of  the  same  month.  On  the  15th  of  November, 
she  proceeded  from  thence  towards  Beval,  under  convoy  of  the 
Garnet  sloop  of  war.  Two  days  after,  while  they  were  proceeding 
on  the  voyage,  the  Captain  of  the  Garnet  received  information, 
that  an  embargo  was  laid  on  all  British  ships  in  the  ports  of 
Bussia.  In  consequence,  he  ordered  the  William  to  put  back, 
and  on  the  18th  she  returned  to  Copenhagen  roads.  She  after- 
wards lay  off  Gottenburgh  six  days,  and  might  have  entered  that 
friendly  port,  if  the  master  had  thought  fit.  But  on  the  30th  of 
November,  she  sailed  with  the  fleet  for  England,  under  convoy  of 
the  Garnet  and  the  Spitfire  sloops  of  war. 

The  last  time  she  was  seen,  was  on  the  3rd  of  December,  in  a 
heavy  gale  of  wind,  and  not  having  been  *heard  of  since,  it  was      [  M55  ] 
allowed  that  she  had  certainly  perished  on  her  voyage  home. 

Lord  Ellenborough  : 

This  case  will  hardly  bear  to  be  stated.  The  underwriters 
were  bound  to  indemnify  the  plaintiff  for  any  loss  that  should 
happen  on  the  voyage  from  London  to  Beval.    If  being  unable 

t  11  Geo.  I.  c  30,  s.  43. 
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to  get  to  Beval,  the  ship  had  lingered  in  that  quarter,  or  had 
necessarily  returned  with  an  intention  of  ultimately  completing 
the  original  voyage,  a  question  of  some  nicety  might  have  arisen. 
But  by  sailing  back  for  England  in  the  manner  she  did,  the 
original  voyage  was  abandoned,  and  the  underwriters  were 
discharged.  The  master  might  deem  this  the  most  advisable 
course  he  could  pursue  for  the  benefit  of  those  he  represented ; 
but  were  the  underwriters  still  to  be  liable  on  the  policy,  if  it  had 
been  convenient  for  him  to  carry  the  ship  to  the  Straits  cf 
Magellan?  The  case  which  I  remember  coming  nearest  this, 
was  where  a  ship  being  prevented  by  the  ice  from  reaching  her 
port  of  destination,  took  shelter  for  the  winter  in  a  place  as  near 
to  it  as  she  could  safely  go,  and  prosecuted  her  voyage  the 
ensuing  season.  Here,  had  the  ship  been  coming  home,  as  the 
best  means  of  getting  finally  to  Beval,  and  there  had  been  a 
possibility  of  her  being  able  to  accomplish  that  object  when  the 
loss  happened,  she  might  still  have  been  considered  in  the  course 
of  the  voyage  insured ;  but  all  thought  of  completing  the  original 
voyage  seems  to  have  been  abandoned  on  the  30th  of  November, 
and  there  is  no  colour  for  charging  the  underwriters  with  a  loss 
which  happened  subsequently  to  her  setting  sail  for  England. 


t  N.  the  plaintiff  afterwards 
brought  an  action  against  the  defen- 
dant on  this  policy,  in  the  Court  of 
C.  P.,  which  was  tried  at  the  sittings 
after  last  Michaelmas  Term. 

Sir  James  Mansfield,  as  weU 
as  Lord  Ellenbobough,  clearly 
thought,  that  the  voyage  was  aban- 
doned, by  the  ship  sailing  for  England, 
instead  of  putting  into  Gottenburgh. 
The  jury,  nevertheless,  found  a  ver- 
dict for  the  plaintiff :  but  in  Hilary 
Term  following,  the  Court  of  C.  F. 


Plaintiff  nonsuited,  t 

set  it  aside,  and  ordered  a  new  trial. 
Vide  Driscol  v.  Bovil,  1  Bos.  &  P.  313 ; 
Hadkinton  v.  Robinson,  7B.B.  786 
(3  Bos.  &  P.  388) ;  Hartley  v.  Buggin, 
Park,  313  a;  Lubbock  v.  Rovxroft, 
8  B.  B.  830  (5  Esp.  Cos.  50). 

The  case  was  again  tried  in  C.  P. 
at  the  sittings  after  H.  T.  1808,  when 
Sir  J.  Mansfield,  C.  J.  left  it  as  a 
question  of  fact  to  the  jury,  whether 
the  ship  had  abandoned  the  voyage 
insured  or  not,  and  the  plaintiff 
obtained  a  verdict  (1  Camp.  564). 


/ 
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GOODLAND  v.  BLEWITH.  1808 

(1  Camp.  477—478.)  Dec.  1. 

A  tender  of  money  to  an  agent  authorized  to  receive  payment,  is  a     .^  Z~  . 
good  tender  to  the  creditor  himself.  gter^ 

Indebitatus  assumpsit  for  goods  sold  and  delivered.  Plea  [  477  ] 
non  assumpsit  to  all  except  21.  Vis.  and  as  to  that  a  tender. 
Replication,  that  the  plaintiff  sued  out  a  bill  of  Middlesex  in  this 
action  on  the  4th  day  of  November  last,  and  that  no  tender  of 
the  21.  lis.  was  made  before  that  day.  Rejoinder,  that 
defendant  tendered  this  sum  before  the  suing  out  of  the  precept: 
whereupon  issue  was  joined. 

The  goods  in  question  had  been  delivered  to  the  defendant 
by  one  West,  the  plaintiff's  servant,  who  was  authorised  to 
receive  payment  for  them ;  and  there  was  evidence,  that  in  the 
end  of  October  *the  defendant  had  offered  to  pay  West  the  [*478] 
balance  due,  at  the  same  time  producing  the  money,  which  the 
latter  refused  to  receive. 

Garrow  insisted  that  this  was  not  a  good  tender,  and  that  the 
money  ought  to  have  been  offered  to  the  plaintiff  himself.    But 

Per  Lord  Ellenbobouoh  : 

A  tender  to  an  agent  authorised  to  receive  payment,  is  as  good 
as  a  tender  to  the  creditor  in  person. 

The  defendant  had  a  verdict  A 

The  case  was  afterwards  brought  before  the  Court ;  but  the 
direction  of  the  Chief  Justice  upon  this  point  was  acquiesced  in. 

t  The  demand  of  a  debt,  to  do  Coles  v.  Bell.  Coles 

away  the  effect  of  a  tender,  must  be        Sittings  after  M.  T.    49  Geo.  III.  •• 

by  some  one  authorized  to  give  the  (1  Camp.  478.)  Bell. 

debtor  a  discharge.!  Declaration  for  goods  sold.    Flea. 

S  [478] 

X  But  if  the  principal  on  being  he  may  be  inferred  to  have  authorized 
informed  of  the  tender  do  not  dis-  it.  Jackson  v.  Jacob  (1837)  6  Scott, 
claim  his  agent's  act  in  rejecting  it,      79,  3  Bing.  N.  C.  869. — E.  C. 
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1808.  O'MEALEY  v.  WILSON  and  Anothbb. 

Dae  2 

_L  (1  Camp.  482-484.) 

[  482  ]  If  a  British  subject  voluntarily  resides  in  an  enemy's  country  and 

carries  on  commerce  there,  he  is  disqualified,  as  an  alien  enemy,  to  sue 
in  our  courts  of  justice,  although  naturalized  by  a  neutral  State,  and 
recognized  as  a  citizen  of  that  State  both  by  its  diplomatic  agents  and  by 
the  enemy's  Government.  And  semble,  that  if  a  neutral  voluntarily 
resides  and  carries  on  a  commerce  in  an  enemy's  country,  he  is  an  alien 
enemy  to  all  civil  purposes. 

Scire  facias  against  the  defendants  as  the  bail  of  one 
Newell,  t  Pleas,  1.  That  plaintiff  long  before  and  at  the  time  of 
exhibiting  his  bill  against  Newell,  was  and  now  is  an  enemy  of 
our  Lord  the  King,  inhabiting  and  dwelling  within  the  realm 
and  territory  of  France,  and  within  the  allegiance  and  under  the 
government  of  the  persons  exercising  the  powers  of  Government 
there,  and  that  a  public  and  open  war  then  was,  and  from 
thence  continually  hitherto  has  been  and  now  is  carried  on  and 
prosecuted  by  the  said  persons  so  exercising  the  powers  of 
Government  in  France  against  our  said  Lord  the  King.  2.  That 
plaintiff  is  a  subject  of  France,  and  resides  of  his  own  free  will 
and  pleasure  within  the  territory  of  France,  and  carries  on  trade 
and  commerce  as  such  subject  there.  8.  That  plaintiff  resides 
in  France,  and  adheres  to  the  persons  exercising  the  powers  of 
Government  in  that  country. 

It  appeared  that  Mr.  O'Mealey  has  resided  in  France  for  a 
considerable  number  of  years ;  that  he  at  present  lives  in  Paris 
as  an  American  citizen ;  that  he  is  recognized  as  such  by  the 
American  Ambassador  there;!   and  that  he  is  employed  in 

tender.    Replication,  subsequent  de-  The  defendant  had  a  verdict.    Vide 

mand;   and  issue  thereupon.     The  Spybeyv.  Hide,  1  Gamp.  181. 

demand  had  been  made  by  the  clerk  t  VideCPilf«i%v.#weW,8Ea8t,364. 

to  the  plaintiff's  attorney,  who  had  %  The  certificate  of  the  American 

never    seen    the    defendant   before  Ambassador     at    Paris,    that     the 

going    upon     this    errand.      Lord  plaintiff  is  a  citizen  of  the  United 

Ellenbobough   held    the   demand  States,  was  offered  in  evidence,  but 

insufficient ;  as  it  ought  to  have  been  rejected.    [The  term  "Ambassador" 

made  by  some  person  authorized  to  seems  to  be  wrongly  employed  here, 

give  the  defendant  a  discharge.    A  The  United  States  maintained  only 

demand  by  the  attorney  himself,  his  legations*  not  embassies,  until  1893. 

Lordship   said,   might   have   done.  — F.  P.] 
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presenting  *  American  claims  to  the  French  Government ;  but    O'Healst 
that  he  had  on  several  occasions  talked  of  Ireland  as  his  country,      Wilson 
and  of  the  Irish  as  his  countrymen.  and  Another- 

[  *488  ] 

The  Attorney-General,  for  the  defendants,  contended  that 
under  these  circumstances  the  plaintiff  must  clearly  be 
considered  as  an  alien  enemy. 

Park,  contra,  insisted  that  he  was  to  be  looked  upon  as  an 
American  citizen,  who  being  a  neutral  might  maintain  an  action 
in  our  courts,  though  living  in  an  enemy's  country. 

Lord  Ellenborough  : 

If  a  British  subject  resides  in  an  enemy's  country  without 
being  detained  as  a  prisoner  of  war,  he  is  precluded  from  suing 
here.  Nor  does  it  signify  that  he  is  recognised  as  a  citizen  by  a 
neutral  State.  He  cannot  throw  off  his  allegiance  to  his  native 
sovereign.  Therefore,  if  the  plaintiff  is  an  Irishman  by  birth, 
and  now  voluntarily  resides  and  carries  on  trade  in  France,  the 
defendants  are  entitled  to  a  verdict  on  each  of  their  three  pleas. 
[His  lordship  likewise  observed  in  the  course  of  the  trial,  that  if 
the  plaintiff  was  domiciled  in  France,  the  place  of  his  birth  was 
immaterial ;  he  must  be  considered  as  a  subject  of  that  State  in 
which  he  resides  and  carries  on  commerce ;  and  doing  so  in  a 
country  with  which  we  were  at  war,  to  all  civil  purposes  he  was 
an  enemy,  t] 


Park  then  proposed  to  be  nonsuited. 

The  Attorney-General  said  he  remembered  no  instance  in 
which  a  nonsuit  had  been  allowed  in  scire  facias. 

Lord  Ellenborough  : 

I  have  no  doubt  that  there  may.    At  any  period  when  the 
plaintiff  is  demandable,  if  he  does  not  appear,  there  shall  be 


t  Vide  M' Connelly.  Hector,  6  B.  E. 
724  (3  Bos.  &  P.  113);  Brandon  v. 
Nesbitt,  3  E.  E.  109  (6  T.  B.  23); 
Casseres  v.  Bell,   8  T.  E.   166;   Dt 


Lunneville  ▼.  Phillips,  2  Bos.  &  P. 
N.  E.  96 ;  Kensington  v.  Inglis,  9  E.  E. 
438(8  East,  273);  Vanbrynen  v. 
Wilson,  9  East,  321. 
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O'Mealey    judgment  of  nonsuit  against  him,  unless  there  be  something  on 
Wilson      the  record  inconsistent  with  such  a  judgment.     Nothing  of  that 
and  Another,  g^  appearB  ^  this  case  to  prevent  the  plaintiff  from  abandoning 
his  suit  when  he  is  called  to  hear  the  verdict. 

Plaintiff  nonsuited. 


1808.  BAKER  v.  BOLTON  and  Others,  f 

Dee-  8-  (1  Camp.  493—494.) 

P  ™  -I  In  an  action  for  negligence,  whereby  the  plaintiff's  wife  was  killed, 

lie  is  not  entitled  to  any  damages  for  the  loss  of  her  society  or  assistance 
in  business,  or  for  his  mental  sufferings  on  her  account,  after  the 
moment  of  her  death. 

This  was  an  action  against  the  defendants  as  proprietors  of  a 
stage  coach,  on  the  top  of  which  the  plaintiff  and  his  late  wife 
were  travelling  from  Portsmouth  to  London,  when  it  was  over- 
turned ;  whereby  the  plaintiff  himself  was  much  bruised,  and  his 
wife  was  so  severely  hurt,  that  she  died  about  a  month  after  in 
an  hospital.  The  declaration,  besides  other  special  damage, 
stated,  that  "  by  means  of  the  premises,  the  plaintiff  had  wholly 
lost,  and  been  deprived  of  the  comfort,  fellowship  and  assistance 
of  his  said  wife,  and  had  from  thence  hitherto  suffered  and 
undergone  great  grief,  vexation  and  anguish  of  mind." 

It  appeared  that  the  plaintiff  was  much  attached  to  his 
deceased  wife,  and  that  being  a  publican,  she  had  been  of  great 
use  to  him  in  conducting  his  business.    But 

Lord  Ellenborough  said,  the  jury  could  only  take  into 
consideration  the  bruises  which  the  plaintiff  had  himself 
sustained,  and  the  loss  of  his  wife's  society  and  the  distress  of 
mind  he  had  suffered  on  her  account,  from  the  time  of  the 
accident  till  the  moment  of  her  dissolution.    In  a  civil  court,  the 

t  This  case  was  a  leading  authority  followed  in  1873  by  the  majority  of 

upon  the  law,  as  it  existed  previously  the  Court  of  Exchequer  in  the  case 

to  the  Act  9  &  10  Vict.  c.  93  (com-  of  a  master  suing  for  damages  in 

monly  known  as  Lord  Campbell's  Act),  respect  of  an   injury  causing   the 

That  Act  gave  a  remedy  in  favour  of  death  of  his  servant.     Osborn  v.  OH- 

a  wife,  husband,  parent,  or  child  of  lett,  (1873)  L.  It.  8  Ex.  88,  42  L.  J. 

the  deceased.    The  case  is  still  an  Ex.  53.— B.  C.    See  Preface.— P.  P. 
authority  outside  the  Act;  and  was 
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death  of  a  human  being  could  not  be  complained  of  as  an  injury; 
and  in  this  case  the  damages  as  to  the  plaintiff's  wife  must  stop 
with  the  period  of  her  existence. 

Verdict  for  the  plaintiff,  with  100Z.  damages  A 


Baker 

v. 

Bolton 

and  Others. 


[494] 


COVELL  v.   LAMING. 

(1  Camp.  497-499.) 

If  the  owner  of  a  ship,  being  himself  on  board,  and  standing  at  the 
helm,  unintentionally  runs  her  against  another  ship,  from  unskilful 
management, — the  remedy  is  trespass  and  not  case. 

Trespass  for  running  defendant's  ship  against  plaintiff's  in  the 
river  Thames.    Plea,  not  guilty. 

It  appeared,  that  when  the  accident  happened,  the  defendant 
was  himself  on  board  of  his  ship,  and  stood  at  the  helm ;  but 
there  was  evidence  to  shew,  that  he  wished  to  steer  clear  of 
the  plaintiff,  and  that  if  he  was  to  blame  for  what  had  happened, 
it  was  only  through  ignorance  and  unskilfulness. 

The  Attorney-General  contended,  that  the  action  could  not 
be  supported,  unless  the  jury  should  believe  that  the  defendant 
intended  to  run  his  vessel  against  the  plaintiff's,  and  wilfully 
did  the  act  complained  of.  It  is  a  principle,  that  where  trespass 
would  lie  against  the  servant,  case  will  not  lie  against  the 
master.  The  converse  of  the  proposition  is  equally  true,  that 
where  case  would  lie  against  the  master,  trespass  will  not  lie 
against  the  servant.  But  if  a  servant,  acting  as  captain  of  a 
ship,  should,  through  negligence  or  ignorance,  run  her  against 
another  ship,  the  owner  would  be  liable  to  an  action  on  the  case ; 
therefore,  this  could  not  be  trespass  in  the  servant.  And,  to 
constitute  a  trespass,  ^according  to  no  criterion  that  has  ever 
been  suggested,  does  it  signify  any  thing,  whether  the  party  be 
a  master  or  a  servant.    Thus  it  is  wilfulness  alone  that  can 

t  Q.  If  the  wife  be  killed  on  the      spot,  is  this  to  be  considered  damnum 

absque  injurid  f  J 

X  Semite,  that  is  so  (apart  from      Gillett,  cited  in  note  on  last  page. — 
Lord  Campbell's   Act).     Oaborn  v.      B.  C. 


1808. 
Dee.  10. 

[497] 
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COVELL 
V. 

Laming. 


£  *199  ] 


determine  the  nature  of  the  act.  The  case  of  Learnt  v.  Bray,\ 
seemed  to  establish  the  distinction,  that  where  the  injury  is 
immediate  from  a  forcible  act  of  the  defendant,  the  remedy  is 
trespass,  and  that  case  is  never  proper  except  where  the  injury 
is  consequential;  but  the  doctrine  there  laid  down,  had  been 
since  much  doubted  by  the  Court  of  Common  Pleas.  I 

Lord  Ellbnbobough  : 

I  know  there  is  a  difference  of  opinion  upon  this  subject.  I 
have  had  much  communication  concerning  it  with  those  whom 
I  respect  very  highly ;  but  I  confess,  I  have  not  been  able  to 
perceive  the  grounds  of  their  difficulties.  My  own  opinion  has 
always  been  uniform.  Whether  the  injury  complained  of  arises 
directly,  or  follows  consequentially,  from  the  act  of  the  defendant, 
I  consider  as  the  only  just  and  intelligible  criterion  of  trespass 
and  case.  If,  in  the  dark,  I  ignorantly  ride  against  another 
man  on  horseback,  this  is  undoubtedly  trespass,  although  I  was 
not  aware  of  his  presence  till  we  came  into  contact.  It  makes 
no  difference  that  here  the  parties  were  sailing  on  ship  board. 
The  defendant  was  at  the  helm,  and  guided  the  motions  of  his 
vessel.  The  winds  and  the  waves  were  only  instrumental  in 
carrying  her  along  in  the  direction  which  he  communicated. 
The  force,  therefore,  proceeded  from  him,  *and  the  injury  which 
the  plaintiff  sustained  was  the  immediate  effect  of  that  force. 


t  3  East,  593.  [See  Preface  to  7 
B.  R.  vii.] 

%  Rogers  v.  Imbleton,  2  Bos.  &  P. 
(N.  R.)  119. 

§  In  Huggett  y.  Montgomery,  2  Bos. 
&  P.  N.  R.  446,  the  Court  of  C.  P. 
held,  that  if  a  ship,  while  the  owner 
is  on  board,  runs  against  another,  by 
the  negligence  of  the  pilot,  trespass 
will  not  lie,  and  the  only  remedy  is  an 
action  on  the  case.  They  laid  consider- 
able stress  upon   the  circumstance 


The  plaintiff  had  a  verdict.^ 

that  the  defendant,  though  on  board, 
had  not  the  direction  of  the  vessel 
when  the  accident  happened,  which 
distinguished  the  case  from  Learnt  y. 
Bray;    but   they  again  questioned 
the  authority  of  that  decision.    Vide 
Day   y.    Edwards,    5    T.    R.    648; 
Savignac  y.  Roome,  6  T.  R.  125 ;   Ogle 
v.  Barnes,  4  R.  R.  630  (8  T.  R.  188) ; 
M'Manus  y.  Cricket,  5  R.  R.  518  (1 
East,   106);   Morley  y.    Gaisford,  3 
R.  R.  432  (2  H.  BL  442).|| 


||  And  see  note  (by  the  reporter)  to     H.  ML  441),  and  note  in  4  R.  R.  632, 
Morley  y.  Gaisford,  3  R.  R.  432  (2      at  the  end  of  Ogle  y.  Barnes.— &  C.' 


yol.x.]  1808.    K.  B.    1  CAMP.  499—500.  737 


ISRAEL  v.  ISRAEL.  ^ 

(1  Camp.  499—500.)  

[499  1 

evidence  under  the  money  counts,  without  a  stamp.t 

Assumpsit  for  money  lent,  and  an  account  stated.    Plea,  the 
general  issue. 

It  appeared,  that  in  July  last,  a  settlement  of  accounts  took 
place  between  the  parties,  when  the  defendant,  *who  is  son  to  C  *500  3 
the  plaintiff,  gave  him  an  unstamped  slip  of  paper,  with  the 
following  words  written  upon  it  in  his  own  hand  : — "  I  owe  my 
father  four  hundred  and  seventy  pounds.  Jas.  Israel."  This 
was  now  offered  in  evidence  as  proof  of  a  debt  to  that  amount. 

The  Attorney-General  objected,  that  it  was  to  be  considered 
either  as  a  promissory  note,  or  a  receipt,  and  that  in  neither  case 
was  it  receivable  without  a  stamp. 

Garraw  and  Lowes,  on  the  other  side,  contended  that  it  was 
merely  an  acknowledgment  by  the  defendant,  that  upon  a 
settlement  of  accounts,  such  a  balance  was  due  to  the  plaintiff ; 
and  they  cited  the  case  of  Fisher  v.  Leslie,  1  Esp.  N.  P.  Cas. 
426,  in  which  it  had  been  hlld  by  Eyre,  C.  J.,  that  an  I.  0.  U. 
was  good  evidence  under  the  money  counts,  without  a  stamp. 

Lord  Ellenborough  : 

I  entertained  some  doubts  whether  this  paper  ought  not  to 
have  been  stamped  as  a  promissory  note;  but  upon  the  authority 
of  that  case,  I  will  receive  it  in  evidence  though  unstamped. 

The  plaintiff  had  a  verdict  i 

t  But  it  is  now  to  be  considered  C.  J.,  is  said  to  have  held,  that  an 

whether  the  document  is  a  receipt  I.  O.  IT.  could  not  be  received   in 

within  the  existing  Stamp  Act  (1891)  evidence  without  a  stamp,  being  a 

54  &  55  Vict.  c.  39,  s.  101. — R.  C.  promissory  note,  though  not  nego- 

X  In   Grey  v.  Harris,  C.  P.  Sit-  tiable.    Ohitty  on  Bills,  2nd  ed.  243, 

tings  after  E.  T.  1800,  Lord  Eldon,  in  notis. 
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1808.  VALLANCE  v.  DEWAE.f 

Dec' 16'  (1  Camp.  503—608.) 

r  5Q3  i  According  to  the  usage  of  the  Newfoundland  trade,  when  ships  arrive 

on  the  coast  they  are  either  employed  for  some  time  in  fishing  (called 
banking)  or  they  make  an  intermediate  voyage  in  the  American  seas, 
before  beginning  to  take  in  their  homeward  cargo,  during  which  they 
are  protected  by  a  separate  policy.  Therefore,  in  effecting  a  policy, 
■  "lost  or  not  lost  at  and  from  Newfoundland  to  a  port  in  Europe," 
although  the  ship  is  to  be  employed  in  banking,  it  is  not  necessary  to 
disclose  the  fact  to  the  underwriters,  as  their  risk  only  commences  from 
the  time  when  the  banking  or  intermediate  voyage  ends,  and  they  are 
bound  to  know  the  nature  and  circumstances  of  the  branch  of  trade  to 
which  the  policy  relates.  If  the  usage  is  general,  it  makes  no  difference 
for  this  purpose,  that  it  is  not  uniform. 

This  was  an  action  on  a  policy  of  insurance  on  the  ship 
Courier,  and  her  freight  and  cargo,  "  lost  or  not  lost,  at  and 
from  any  port  or  ports  in  Newfoundland  to  one  port  of  dis- 
charge in  Portugal,  or  to  any  port  or  ports  in  the  United 
Kingdom." 

The  policy  was  effected  on  the  28th  of  August,  1807.  The 
Courier  arrived  at  Newfoundland  in  June,  and  was  employed  till 
I  *504  ]  the  13th  of  October  in  banking,  *or  fishing  on  the  banks  of  that 
coast.  She  then  began  to  take  in  her  homeward  bound  cargo, 
and  she  sailed  for  England  the  22nd  of  December,  but  soon  after 
foundered  in  a  gale  of  wind. 

The  defence  was,  that  the  underwriters  had  not  been 
informed  that  the  ship  was  to  be  employed  in  banking  while  at 
Newfoundland ;  and  that  by  the  banking  their  risk  was  greatly 
increased,  as  the  policy  being  "  lost  or  not  lost,  at  and  from," 
attached  immediately  upon  the  ship's  arrival  at  Newfoundland ; 
and  even  if  it  did  not,  from  the  delay  occasioned  by  the 
banking,  the  voyage  home  was  turned  from  a  summer  into  a 
winter  one. 

t  See  observation  of  Tdtoai*,  C.  J.,  observation   again   referred    to   by 

in  Mount  v.  Larkina  (1831)  8  Bing.  Blackburn,    J.,    in    De    Wolf   v. 

108,  121,  to  the  effect  that  the  above  Archangel,  Ac.  (1874)  L.B.9Q.  B. 

decision   is    rested   wholly  on   the  451,  456,  43  L.  J.  Q.  B.  147, 39  L.  T. 

usage  affording  the  presumption  of  605. — B.  0. 
notice  to  the  underwriters.    And  this 
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The  Attorney-General,  for  the  plaintiff,  said  he  should  give 
a  complete  answer  to  this  defence  by  shewing,  that  according  to 
the  established  usage  of  the  Newfoundland  trade,  ships  after 
their  arrival  upon  the  coast  are  either  employed  in  banking,  or 
take  an  intermediate  voyage  to  Quebec  or  some  of  the  adjacent 
settlements,  before  they  begin  to  take  in  their  homeward  cargo, 
and  that  during  the  banking  or  intermediate  voyage  they  are 
covered  by  a  separate  and  distinct  policy.  Of  this  as  of  every 
other  usage  of  trade,  the  underwriters  were  bound  to  take  notice. 
Thus  in  Noble  v.  Kennoway,  Doug.  610,  where  the  policy  was  on 
goods  on  board  two  ships  from  this  country  to  Labrador,  until 
the  goods  should  be  there  discharged  and  safely  landed,  and  the 
ships  upon  their  arrival,  instead  of  unloading  their  cargoes,  were 
employed  in  fishing  for  nearly  two  months  after,  at  the  end  of 
which  time  they  were  captured  by  an  American  *privateer  with 
the  goods  on  board,  it  was  held  that  the  underwriters  were  liable, 
the  usage  in  this  trade  being  for  ships  to  unload  their  cargoes 
(consisting  chiefly  of  salt  and  provisions),  gradually  as  they  are 
wanted  for  curing  the  fish,  and  for  consumption..  Lord  Mans- 
field there  said,  "  every  underwriter  is  presumed  to  be  ac- 
quainted with  the  practice  of  the  trade  he  insures,  and  if  he  does 
not  know  it,  he  ought  to  inform  himself."  The  same  doctrine 
had  been  laid  down  by  Lord  Eldon,  while  C.  J.  of  the  Common 
Pleas,  in  a  case  which  still  more  nearly  resembles  the  present,  t 


Vallancb 

V. 

Dewar. 


[  *505  ] 


f  OuorEK  v.  Jennings. 

C.  P.  Sittings  at  Guildhall  after  E.  T. 

1800. 

(1  Camp.  505,  n.) 

Action  on  a  policy  of  insurance  on 
fish  by  the  ship  Duchess  of  Gordon, 
at  and  from  Newfoundland  to  a  port 
in  Portugal.  The  ship  carried  out 
a  cargo  of  salt  from  Lisbon,  with 
which  she  arrived  at  Newfoundland 
on  the  21st  July.  As  soon  as  she 
was  unloaded  she  proceeded  in  ballast 
to  Sidney,  where  she  arrived  on  the 
25th  August,  and  took  in  a  cargo 
of  coals.  This  she  carried  back  to 
Newfoundland,  and  delivered  there 
in  the  beginning  of  October.    Be- 


tween  the  21st  of  that  month  and  Cor.  Lord 
the  8th  of  November,  she  was  loaded  ^LD0N» (;-  J« 
with  the  cargo  of  fish,  which  was 
the  subject  of  the  insurance,  and 
soon  after  sailed  with  convoy  for 
Oporto,  but  was  totally  lost  in  the 
course  of  the  voyage.  The  defence 
was,  that  the  trip  to  Sidney  had  not 
been  communicated  to  the  under- 
writers, although  a  material  circum- 
stance, as  tending  to  retard  the 
voyage  insured,  and  to  increase  the 
risk.  The  plaintiff  relied  upon  the 
usage  of  the  trade,  which  was  proved 
by  several  witnesses. 

Lord  Eldon: 
The  policy  is  "  at  and  from  New 

3  B  2 
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Vallanck 

V. 

Dewar, 

[*506] 


♦Therefore  if  the  usage  was  established,  it  followed  that  there 
was  no  occasion  on  the  part  of  the  assured  to  make  any  disclo- 
sure concerning  the  banking,  and  that  the  loss  having  happened 
on  the  homeward  bound  voyage,  there  could  be  no  defence  to  the 
action. 


Several  witnesses  long  acquainted  with  the  Newfoundland 
trade  were  called,  who  proved  the  usage  to  be  as  above  stated, 
and  that  a  policy  of  this  sort  was  understood  to  attach  when  the 
ship  begins  to  take  in  her  homeward  bound  cargo.  They  added 
that  fish  of  a  former  season  were  sometimes  found  ready  cured 
upon  the  arrival  of  the  ships  at  Newfoundland,  so  that  a  cargo 
might  be  immediately  procured. 

[  507  ]  Park  still  contended  that  the  policy  attached  immediately 

upon  the  termination  of  the  outward  bound  voyage.  This  must 
be  understood  to  be  the  intention  of  the  parties  from  the  words 
lost  or  not  lost  standing  in  the  policy,  although  it  was  effected 


Ougier 

r. 

Jennings. 


[•506,».] 


foundland  to  Portugal,  upon  goods, 
beginning  the  adventure  from  the 
loading  thereof."  It  is  not  from  the 
arrival  of  the  ship,  but  from  her 
beginning  to  load.  I  think  the  prac- 
tice of  the  trade  in  this  case  is  as 
capable  of  being  received  in  evidence 
as  the  practice  in  other  cases  in  which 
it  has  been  admitted.  This  is  like 
the  case  of  the  ship  that  was  employed 
on  the  Labrador  coast,  where  she 
fished  after  *her  arrival  and  before 
her  outward  cargo  was  discharged.t 
There  is  no  doubt  that  the  policy 
primd  facie  means  the  first  cargo 
which  shall  be  laden  after  the  ship's 
arrival,  but  the  underwriter  must 
refer  himself  to  the  usage  of  the 
trade,  which  he  is  bound  to  know. 
The  first  question  will  be,  whether 
there  is  such  an  usage  here  ?  If  the 
evidence  leads  to  this,  that  the  ship 
may  make  an  intermediate  voyage  of 


several  years,  it  is  too  dangerous  for 
you  to  give  it  effect.  If  several  ship* 
belonging  to  a  merchant  arrive  to- 
gether at  Newfoundland,  and  finding 
cargoes  for  some  only,  he  bond  fide 
sends  the  rest  on  an  intermediate 
voyage,  it  seems  reasonable ;  though 
studiously  sending  a  ship  on  an 
intermediate  voyage  out  of  her  turn 
would  be  a  deviation.  The  Bocond 
question  is  whether  this  ship  has  been 
employed  otherwise  than  the  usage 
warrants?  If  you  think  the  usage 
does  exist,  if  you  think  it  reason- 
able,  and  if  you  think  this  ship  acted 
bond  fide  in  taking  the  intermediate 
voyage,  you  will  find  for  the  plain- 
tiff,— if  not,  yon  will  find  for  the 
defendant. 

The  jury  found  a  verdict  for  the 
plaintiff,  and  no  attempt  was  made 
to  set  it  aside. 


t  Noble  v.  Kennoway,  Doug.  510. 
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on  the  28th  of  August.    The  case  of  Noble  v.  Kennoway  was  in    Vallahcb 

mm 

point  to  shew  that  the  policy  on  the  outward  and  that  on  the  dewau. 
homeward  voyage  were  understood  to  cover  all  risks  on  these 
adventures  from  the  sailing  of  the  ships  from  England  till  their 
final  return  ;  and  in  Oitgier  v.  Jennings,  the  insurance  being  on 
fish  only,  the  moment  when  the  policy  attached  was  necessarily 
ascertained  to  be  from  the  beginning  to  load.  A  policy  upon  a 
ship  at  and  from  a  place  must  attach,  upon  her  first  being 
moored  there  in  good  safety.  Usage  could  not  control  words  so 
explicit.  But  the  usage  set  up  did  not  appear  uniform,  which  it 
must  be  to  have  the  effect  ascribed  to  it ;  for  as  often  as  a  ship 
could  procure  a  cargo  upon  her  arrival  at  Newfoundland,  there 
could  be  no  doubt  that  she  would  prefer  returning  direct  to 
Europe,  instead  of  taking  an  intermediate  trip  in  America.  The 
underwriters,  therefore,  had  reason  to  suppose  their  risk  would 
commence  in  June ;  and  as  the  ship  was  employed  in  banking 
till  October  she  had  been  guilty  of  a  deviation,  and  they  were 
discharged  from  all  responsibility. 

Lord  Ellbnborough  : 

The  rule  is,  that  the  broker  must  communicate  what  is  in  the 
special  knowledge  of  the  assured,  not  what  is  in  the  middle 
between  them  and  the  underwriters.  He  is  not  bound  to 
make  a  laborious  disclosure  of  what  is  known  to  all.  Is  it 
notorious,  then,  that  ships  in  this  trade,  upon  their  *arrival  at  [  *608  3 
Newfoundland  are  either  employed  in  banking,  or  take  an  inter- 
mediate voyage?  If  so,  it  must  be  presumed  to  be  equally  in 
the  knowledge  of  both  parties.  According  to  the  general  import 
of  the  words  "  at  and  from,"  the  policy  would  attach  upon  the 
ship's  first  mooring  in  a  harbour  on  the  coast ;  but  it  doubtless 
may  be  explained  differently  by  usage;  and  as  between  these 
parties,  the  policy  must  be  taken  to  be  the  same  as  if  it  had 
been  expressed  to  attach  upon  the  expiration  of  the  banking  or 
intermediate  voyage.  The  underwriters  were  not  liable  for 
any  antecedent  loss,  and  cannot  complain  of  what  was  pre- 
viously done  as  a  deviation.  Although  there  should  be  excep- 
tions as  to  the  usage,  that  would  be  immaterial.  Things  are 
presumed  to  go  on  in  their  ordinary  course ;  and  if  an  usage 
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Vallanck    be  general,  though  not  uniform,  the  underwriters  are  bound  to 

v. 


Dewab.      take  notice  of  it. 


Verdict  for  the  plaintiff  A 


1808. 
Dee.  17. 

[613] 


[*509,  ».  ] 


PHILLIMOEE  and  Others  v.  BAERY  and  Another. 

(1  Camp.  513—515.) 

Where  goods  were  sold  by  auction  to  an  agent,  the  auctioneer  'wrote 
the  initials  of  the  agent's  name,  together  with  the  prices,  opposite  the 
lots  purchased  by  him,  in  the  printed  catalogue;  and  the  principal 
afterwards,  in  a  letter  to  the  agent,  recognized  the  purchase.  Held, 
that  the  entry  in  the  catalogue,  and  the  letter,  coupled  together,  were  a 
sufficient  memorandum  of  the  contract  within  the  Statute  of  Frauds.  If 
goods  are  sold,  to  be  paid  for  in  thirty  days,  and  if  not  carried  away  at 
the  end  of  that  time,  warehouse  rent  to  be  paid  for  them,— the  property 
in  the  goods  vests  absolutely  in  the  purchaser,  and  they  remain  at  his 
risk,  from  the  moment  of  the  sale* 

This  was  an  action  for  goods  sold,  to  recover  the  price  of  13 
puncheons  of  rum. 

The  cargo  of  a  Danish  prize,  of  which  the  rum  in  question 
formed  a  part,  was  lodged  in  the  warehouses  of  Messrs.  Fector 
&  Minet  at  Dover,  and  was  sold  by  auction  in  various  lots,  on 
the  28th  of  April,  1808.  By  the  conditions  of  sale,  a  deposit  of 
25  per  cent,  was  to  be  paid  immediately,  and  the  remainder  of 
the  purchase  money  in  80  days.  At  the  end  of  that  time,  the 
purchasers  were  to  carry  away  the  goods,  or  were  afterwards  to 
pay  warehouse  rent.    Before  the  day  of  sale,  the  defendants  had 


t  Kingston  v.  Knibbs. 

Sittings  after  M.  T.  49  Geo.  III. 
(1  Camp.  508,  n.) 

Action  on  policy  on  ship,  at  and 
from  Oporto  to  London.  The  ship 
having  taken  in  a  part  of  her  cargo 
withinside  the  bar  of  Oporto,  went 
outside  to  take  in  the  remainder, 
when  she  was  driven  out  to  sea  in  a 
gale  of  wind  and  captured.  The 
defence  was,  that  the  underwriters 
had  not  been  informed  she  was  *to 
take  in  any  part  of  her  cargo  outside 
the  bar.  But  several  witnesses  stated, 
that  it  is  usual  for  vessels  to  do  so 


at  Oporto,  when,  from  the  state  of 
the  river,  they  cannot  conveniently 
load  entirely  withinside  the  bar. 
And  though  it  appeared  that  in  poli- 
cies "  at  and  from  Oporto,"  liberty 
is  sometimes  expressly  given  to  load 
on  either  side  the  bar ; — Lord  Ellen- 
bobough  held,  that  the  underwriters 
were  bound,  of  themselves,  to  take 
notice  of  the  usage ;  and  the  plaintiff 
had  a  verdict. 

Vide  Pelly  v.  Royal  Ex.  Ass.t  1 
Burr.  341;  Tierney  v.  EtheringUm, 
ib.  348 ;  Lyons  v.  Bridge,  Doug.  512 ; 
Hoskins  v.  Picker agitt,  Marsh.  727. 
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Written  to  Messrs.  Fector  &  Minet  to  buy  18  puncheons  of  this  Phillimobb 
prize  rum  for  them.    Accordingly  Mr.  John  Minet  Fector,  one    an   v*  era 
of  that  firm,  bid  for  several  lots,  which  were  knocked  down  to       ?f KB?L  A 

and  Anothef. 

him,  and  amounted  to  the  quantity  required.  The  auctioneer, 
opposite  to  each  of  these  lots,  wrote  down  in  his  printed  cata- 
logue the  price  for  which  they  sold,  and  the  initials  I.  M.  F., 
meaning,  John  Minet  Fector.  On  the  11th  of  May,  the  defen- 
dants wrote  a  letter  to  Messrs.  Fector  &  Minet,  recognizing  and 
approving  of  this  purchase*  But  on  the  18th  of  the  same  month, 
the  warehouses  in  which  the  rum  was,  accidentally  caught  fire, 
and  by  means  of  a  quantity  of  gunpowder  lodged  in  them,  were 
blown  into  the  air  *with  a  tremendous  explosion.  There  was  no  [  *5U  ] 
evidence  of  the  deposit  being  paid. 

Garrowy  for  the  defendants,  stated  two  grounds  on  which, 
he  contended,  his  clients  were  not  liable.  1.  The  contract  was 
void  under  the  Statute  of  Frauds.  The  only  way  in  which  it 
could  be  pretended  the  17th  section  had  been  satisfied  was,  by  a 
memorandum  in  writing.  But  it  would  be  difficult  to  say,  that 
under  the  circumstances  of  this  case,  the  auctioneer  was  the 
authorized  agent  of  the  defendants ;  and  even  if  he  were,  writing 
the  letters  I.  M.  F.  in  the  printed  catalogue  could  not  be  con- 
sidered as  any  memorandum  of  the  contract  between  the  parties. 
2.  Until  the  expiration  of  the  80  days,  the  goods  remained  at 
the  risk  of  the  sellers.  They  were  not  to  be  paid  for  or  delivered 
before  then,  and  the  property  did  not  absolutely  vest  in  the 
purchaser.  The  stipulation  as  to  the  paying  of  warehouse  rent 
afterwards,  shewed,  that  till  that  time  the  goods  were  still  con- 
sidered as  belonging  to  the  vendors,  subject  to  the  right  of  the 
purchaser  upon  fulfilling  his  part  of  the  contract.    But 

Lord  Ellenborotjgh  held,  that  the  initials  of  the  defendants' 
agent  written  by  the  auctioneer  in  the  catalogue,  coupled  with 
their  letter  recognizing  the  sale,  constituted  a  sufficient  memor- 
andum in  writing  to  satisfy  the  Statute  of  Frauds ;  t  and  that 

t  Saunderson  y.  Jackson,  5  B.  B.       Champion  y.  Plummet,  8  E.E.  765 
580  (2  Bos.  &  P.  238) ;  Egerton  y.      (1  Bos.  &  P.  (N.  B.)  252). 
Matthew*,  8  B.  B.  489  (6  East,  307) ; 
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Phillimoee  the  property  "vested  absolutely  in  the  purchasers  from  the 

and  Others     ^^  q{  ^  ^  ^  flgreement  ^  gjye  ^^  rQom  ^  ^ 

an<?AnoOier.  K00^8  f*66  °*  expense  for  80  days,  being  introduced  for  their 
[  *5i5  ]       benefit,  and  being  part  of  the  consideration  for  which  the  pur- 
chase money  was  to  be  paid.t 

Verdict  for  the  plaintiffs* 


1808.  THOMPSON  v.  HAVELOCK.J 

Dec'  **■  (1  Camp.  527—529.) 

r  527  -j  If  A.  while  employed  as  master  of  a  ship,  of  which  B.  is  the  owner, 

gives  part  of  his  personal  services  to  C.  for  a  stipulated  sum,  and  C. 
pays  this  into  the  hands  of  B.,  an  action  to  recover  it  cannot  be  sup- 
ported against  B.  at  the  suit  of  A. 

This  was  an  action  for  money  had  and  received. 

In  April,  1800,  the  plaintiff  was  at  Smyrna  as  captain  of  the 
ship  Lord  Nelson,  of  which  the  defendant  was  owner.  There  he 
entered  into  an  agreement  with  the  deputy  commissary  of  the 
English  army  in  Egypt,  to  let  the  ship  to  Government  for  six 
months.  Having  stipulated  that  his  owner  should  have  40s.  per 
ton  per  month,  he  required  that  he  himself  should  be  allowed 
the  usual  primage.  The  commissary  refused  to  make  any  allow- 
ance by  way  of  primage,  the  freight  being  so  very  high ;  but,  as 
he  expected  great  assistance  from  the  plaintiff's  skill  and  activity 
in  managing  the  transport  service  in  that  quarter,  he  agreed, 
that  instead  of  primage,  Captain  Thompson,  for  his  personal 
exertions  in  the  public  service,  should  be  allowed  1*.  per  ton  per 
[  *528  ]  month  upon  the  tonnage  of  the  Lord  Nelson.  *The  plaintiff  and 
the  ship  remained  in  the  Mediterranean  under  this  contract 
about  nine  months ;  and  the  defendant  afterwards  received  from 
Government  the  money  which  they  had  thus  earned.  The  question 
was,  whether  the  plaintiff  as  captain,  or  the  defendant  as  owner 
of  the  ship,  was  entitled  to  the  Is.  per  ton  per  month.  On  the 
part  of  the  plaintiff  it  was  proved,  that  by  the  usage  of  the 

t  Human  v.  Meyer,  8  B.  B.  573  (6  L.  J.  Q.  B.  215,  30  L.  T.  869 ;  corn- 
East,  614) ;  Hinde  y.  Whitehousc,  8  pare,  however,  Lister  A  Co.  v.  Stubb* 
B.  B.  676  (7  East,  558).,  (C.  A.  1890)  45  Ch.  D.  1 ;  59  L.  J. 

t  Followed  in  Morrison  v.  Thomp-  Ch.  570  ;  63  L.  T.  .75.— B.  C. 
son  (1874)  L.  B.  9  a  B.  480,  43 
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Mediterranean  trade,  if  he  had  brought  home  a  cargo  of  mer- 
chandize from  Smyrna  (which  he  was  about  to  do  when  he 
entered  into  the  service  of  Government),  he  would  have  been 
entitled  to  a  primage  of  52.  per  cent,  upon  the  freight,  and  that 
while  he  continued  in  the  service  of  Government,  his  personal 
exertions,  independently  of  the  ship,  were  of  considerable  benefit 
to  the  public. 

Lord  Ellenborouoh  : 

Is  it  contended  that  a  servant,  who  has  engaged  to  devote  the 
whole  of  his  time  and  attention  to  my  concerns,  may  hire  out  his 
services,  or  a  part  of  them,  to  another  ?  It  would  have  been  a 
different  thing,  if  the  owner  had  been  suing  for  this  money ;  but 
I  am  clearly  of  opinion,  that  at  all  eventa  the  present  plaintiff 
has  no  right  to  it.  Under  this  contract,  he  must  have  been 
taken  from  superintending  the  defendant's  ship;  and  I  don't 
know  how  far  it  might  go,  if  such  earnings  could  be  recovered  in 
a  court  of  justice.  No  man  should  be  allowed  to  have  an 
interest  against  his  duty.  I  will  assume,  that  the  plaintiff 
obtained  as  high  a  freight  as  possible  for  his  owners,  and  that 
his  services  to  Government  were  meritorious :  still  there  would 
be  no  security  in  any  department  of  life  or  of  business,  if 
servants  could  legally  *let  themselves  out  in  whole  or  in  part. 
My  opinion  upon  the  subject  is  quite  decisive;  and  if  it  be 
doubted,  I  beg  that  a  bill  of  exceptions  may  be  tendered. 


Thompson 

H4VBL0CK. 


[*529] 


The  plaintiff's  counsel  acquiesced  in  this  decision;  and 
upon  the  recommendation  of  the  Chief  Justice,  it  was  agreed 
that  the  defendant  should  make  the  plaintiff  an  allowance  for 
primage,  t 


t  Seje  a  very  learned  note  of  Mr. 
Hargrove  upon  the  viHenage  maxim, 
"  quicquid  acquiritur  »trvo  acquiritur 
domino"  in  which  he  states  it  as  his 
opinion,  that  a  master  cannot  main- 
tain an  action  for  the  earnings  of 
his  servants  (although  he  may  for 
those  of  his  apprentice)  where  the 
service  has  been  without  his  privity, 
as  "the  maste^a  proper  remedy  in 


all  cases,  except  those  in  which  the 
servant  is  intentionally  employed  on 
his  master's  account,  seems  to  be  an 
action,  either  against  the  employer 
for  loss  of  service,  if  he  knew  of  the 
first  retainer,  or  against  the  servant 
himself  for  breach  of  his  contract," 
Co.  lit.  117  a  (1).  But  the  master 
may  retain  the  earnings  of  his  ser- 
vant when  onee  paid  into  his  hands, 
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1808.  KNOX  v.   WOOD.f 

Dee-  80-  (1  Camp.  643—546.) 

r  543  -I  A.  residing  in  Dublin  having  agreed  with  B.  and  0.  at  Jamaica  to 

send  out  two  ships  annually,  for  which  they  were  to  provide  cargoes  to 
be  consigned  to  him,  chartered  a  ship  which  was  to  proceed  from  Bristol 
to  St.  Thomas's,  where  she  was  to  deliver  an  outward  cargo  (the  pro- 
perty of  another  person),  and  from  thence  to  Jamaica,  where  she  was  to 
take  in  a  cargo  from  B.  and  C.  for  Dublin ;  and  by  the  terms  of  the 
charterparty  A.,  in  consideration  of  guaranteeing  the  homeward  cargo, 
was  to  receive  a  commission  of  2£  per  cent,  upon  the  homeward  freight. 
The  ship  was  captured  on  her  passage  from  St.  Thomas's  to  Jamaica. 
Held,  that  A<  had  not  then  an  insurable  interest  either. in  the  commis- 
sion on  the  freight,  or  in  the  commission  on  the  sale  of  the  homeward 
cargo. 

This  was  an  action  on  a  policy  of  insurance  upon  the  Friend- 
ship, at  and  from  Bristol  to  St.  Thomas's  and  Jamaica,  and  from 
thence  back  to  Dublin*  The  insurance  was  stated  to  be  on 
"  commissions  valued  at  1,0001.  without  average,  and  without 
benefit  of  salvage."  The  declaration,  after  averring  that  the 
plaintiff  was  interested  in  the  said  voyage  and  commissions  in 
manner  and  form  thereafter  more  particularly  mentioned,  set 
out  a  charterparty  of  affreightment  between  the  plaintiff  and  the 
owner  of  the  Friendship ;  whereby  it  was  agreed  that  she  should 
carry  out  a  cargo  (the  property  of  another  person)  which  she 
then  had  on  board  to  St.  Thomas's ;  that  having  landed  it,  she 
should  proceed  to  Jamaica,  and  there  take  in  a  cargo  of  colonial 
[  *544  ]  produce  for  Dublin ;  that  the  owner  should  receive  ^freight  at 
the  current  rate ;  and  that  the  freighter  should  be  entitled  to  a 
commission  of  two  and  a-half  per  cent,  on  the  amount  of  this 
freight  for  the  guarantee  of  the  cargo.  The  declaration  after- 
wards stated,  that  the  ship  was  captured  on  her  way  from  St. 
Thomas's  to  Jamaica  ;  "whereby  the  said  voyage  was  wholly 
defeated,  and  plaintiff  was  prevented  and  hindered  from  shipping 
and  bringing  the  said  cargo  from  Jamaica  to  Dublin  in  the  said 
ship,  and  wholly  lost  his  said  commissions  and  interest  in  the 

as  he  is  equitably  entitled  to  them ;  653,  15  Yin.  Abr.  Master  and  Ser- 

and  his  right  can  least  of  all  be  con-  vant  (0.  2). 

troverted  by  the  servant.    Barber  v.  t  See   S.  C.  noted  at  length  in 

Dennis,  6  Mod.  69;  Anon.,  12  Mod.  Park's  Ins.  p.  564  (ed.  1842).— B.  C. 
415 ;  TresweU  v.  MiddLdon,  Cro.  Jao. 
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said  cargo,  and  all  benefit  and  advantage  to  be  derived  from  the        Khox 
completion  of  the  said  voyage."  Wood. 

The  Attorney-General,  in  opening  the  case,  stated  that  the 
plaintiff  who  now  resides  in  Dublin,  having  been  at  Jamaica  in 
1806,  entered  into  an  agreement  with  a  house  there,  that  he 
should  send  out  two  ships  annually,  for  which  they  were  to 
provide  cargoes  to  be  consigned  to  him  at  Dublin.  In  conse- 
quence, the  ship  in  question  was  freighted  in  the  manner  stated 
in  the  declaration.  She  discharged  her  outward  bound  cargo  at 
St.  Thomas's,  and  sailed  for  Jamaica,  but  was  captured  and 
carried  into  Cuba.  There,  by  an  illegal  act,  which  could  not 
prejudice  the  plaintiff,  the  captain  ransomed  her  and  proceeded 
on  his  voyage.  The  ship  upon  her  arrival  at  Jamaica  was  seized 
by  the  Vice-admiralty  Court,  and  was  not  released  till  the  season 
was  lost,  and  it  had  been  found  necessary  to  send  the  cargo 
which  had  been  provided  for  her  by  another  vessel.  Mr.  Attor- 
ney-General contended  that  the  plaintiff  had  a  direct  interest 
which  was  the  subject  of  insurance  in  the  voyage  that  had  thus 
been  lost.  Had  the  ship  arrived  at  Dublin,  *he  would  have  [  *6*5  ] 
received  both  a  commission  upon  the  freight  and  a  commission 
upon  the  sale  of  the  cargo;  and  why  should  he  not  be  allowed 
an  indemnity  against  the  loss  of  these  advantages,  which  in  that 
event  would  certainly  have  accrued  to  him  ?  Nor  did  it  make 
any  difference  that  the  ship  was  taken  before  she  arrived  at 
Jamaica,  this  case  being  exactly  like  some  that  had  been  lately 
decided,  in  which  it  was  held  that  where  there  was  an  insurance 
on  freight,  the  assured  might  recover  if  the  ship  was  going  to 
her  loading  port  for  the  express  purpose  of  taking  in  a  cargo 
when  the  loss  happened,  t  By  a  particular  contract  there  may 
be  an  interest  created  both  in  freight  and  commission,  before  the 
goods  are  put  on  board,  and  by  reason  of  the  charterparty  in 
this  case,  the  plaintiff  had  an  insurable  interest  when  the  ship 
sailed  from  St.  Thomas's  for  Jamaica. 

t  Thompson  v.  Taylor,  3  B.  B.  233      8  B.  B.  649  (7  East,  400).     Sed  vide 
(6  T.  B.  478) ;   Horncastle  v.  Suart,      Forbes  v.  Cowie,  1  Camp.  520.$ 

%  The  question  on  that  policy  is     v.  Aapinall  (1811)  13  East,  323,  to  be 
more  carefully  considered  in  Forbes     reported  in  B.  B.  in  loco. — B.  C. 
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LB.B. 


Kkox 
Wood. 


Lord  Ellenborough  : 

It  strikes  me  that  this  was  a  mere  expectation.  The  plaintiff 
had  an  interest  in  the  ship  from  St.  Thomas's,  only  in  the 
expectation  of  a  cargo.  The  expectation  is  frustrated  by  the 
capture,  and  the  interest  was  never  on  board.  This  is  an  insur- 
ance of  an  expectation  of  an  expectation.  If  you  think  there  is 
anything  sperate  in  it,  I  will  save  the  point.  I  am  perfectly 
satisfied  myself  that  the  plaintiff  cannot  recover  upon  this  policy. 
— To  decide  otherwise  would  be  to  repeal  the  statute. 

Verdict  for  the  defendant. 


In  the  ensuing  Term  the  Attorney-General  did  move  for  a  new 
trial :  but  the  Court  were  clearly  of  opinion  that  the  plaintiff 
had  not  an  insurable  interest  when  the  loss  happened.  Lord 
Ellenborough  said,  This  case  carries  us  into  the  land  of 
dreams,  and  if  supported,  would  introduce  the  practice  of  insur- 
ing a  20,0002.  prize  in  the  lottery  without  purchasing  a  ticket ! 


t  Had  goods  consigned  to  the 
plaintiff  been  actually  on  board,  when 
the  loss  happened,  according  to  an 
opinion  thrown  out  by  Lord  Kenyon, 
he  would  have  had  an  insurable  in- 
terest in  his  commissions  as  consignee. 
Flint  v.  Le  Mesurier,  Park,  268,  n. 
So  the  commissions  and  privileges  of 


Rule  nisi  refused  A 

the  captain  of  a  ship  may  be  insured. 
King  v.  Glover,  9  R.  R.  638  (2  Bos. 
&  P.  (N.  R.)  206).  Vide  Grant  v. 
Parkinson,  Park,  267;  Barclay  v. 
Cousins,  6  R.  R.  505  (2  East,  544) ; 
Lucena  v.  Crawford,  6  R.  R.  623 
(3  Bos.  &  P.  75;  2  Bos.  &  P.  (N.  R) 
269,  S.  C). 
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THE  DUKE  OF  NORFOLK  v.  WORTHY.  isos. 

(1  Camp.  337—342.)  June  2* 

A.  as  the  agent  of  B.  the  owner  of  a  landed  estate,  enters  into  an      At.  We$t~ 
agreement  for  the  sale  of  it  with  C,  who  appears  to  act  on  his  own       **«**«■• 
account,  but  in  fact  is  the  agent  of  D.,  and  A.  and  C.  bind  themselves        [  337  ] 
in  a  penalty  for  the  performance  of  the  agreement,  whereupon  C.  pays 
A.  part  of  the  purchase- money  as  a  deposit.    Held  that  upon  a  breach 
of  the  conditions  of  sale  on  the  part  of  the  vendor,  an  action  for  money 
had  and  received  lies  at  the  suit  of  D.  against  B.  to  recover  back  the 
deposit,  without  proof  of  the  money  being  paid  over  by  A.  to  B.f 

Action  for  money  had  and  received,  to  recover  back  a  deposit  • 
upon  the  sale  of  an  estate.    Plea,  the  general  issue. 

[The  sale  was  to  have  taken  place  by  auction  on  the  21st  of 
December  last,  but  on  the  15th  of  the  same  month  a  written 
agreement  was  entered  into  between  J.  Richardson  on  the  behalf 
of  the  defendant,  and  J.  Harting  who  then  appeared  as  a 
principal,  but  was  in  fact  the  agent  of  the  plaintiff,  whereby 
the  defendant  was  to  convey  the  premises  to  Harting  on  or 
before  the  20th  of  January  following,  for  1,5752.  to  be  paid  to 
Richardson  on  the  execution  of  the  conveyance ;  and  for  the  true 
performance  of  the  agreement  Richardson  and  Harting  bound 
themselves  to  each  other  in  the  penalty  of  5001.  A  deposit  was 
then  paid  by  Harting  (out  of  the  plaintiffs  money)  to  Richardson 
'  of  300  guineas. 

Ultimately  the  plaintiff  declined  to  complete  the  purchase  on 
the  ground  of  a  misdescription  in  the  particular. 

The  misdescription  in  fact  having  been  proved,  the  plaintiffs 
counsel  contended  that  the  deposit  was  recoverable  as  money 
had  and  received. 

Pell,  Serjeant,  for  the  defendant,  objected,  inter  alia,  that]  as       [  339  ] 
there  was  evidence  of  only  a  part  of  the  deposit  being  paid  over 

t  The  case  is  cited  by  Bowen,  L.  J.  that  the  solicitor  of  the  vendor,  is 

in  Ellis  v.  Goulton,  '93,  1  Q.  B.  350,  unless  the  contrary  has  been  agreed 

353,  62  L.  J.  Q.  B.  232,  235,  as  an  on,  the  agent  of  the  vendor  to  receive 

early  authority  for  the  proposition  a  deposit  on  his  behalf. — £.  C. 
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The  Duke    to  Worthy,  the  action  would  not  lie  against  him,  bat  ought  to 

ok  Norfolk 

Vm  have  been  brought  against  Bichardson.    And  he  relied  upon 

Wobthy.  surrough  v.  Skinner,  5  Burr.  2639,  where  it  was  held,  that  the 
auctioneer  is  liable  for  the  deposit  where  the  bidder  has 
sufficient  reason  not  to  proceed. 

Lord  Ellenborough  : 

If  proof  were  necessary  that  the  money  had  been  paid  over  to 
the  defendant  the  evidence  given  would  be  insufficient.  The 
deposit  is  not  to  be  split  into  portions,  and  Bichardson  would 
still  be  considered  as  the  depositary.  But  it  seems  to  make  no 
difference,  whether  it  was  actually  paid  over  or  not.  Bichardson 
here  acted  completely  as  the  agent  of  the  defendant.  Therefore 
when  the  deposit  was  lodged  with  the  agent,  this  was  in  law  eo 
instanti  a  payment  to  the  principal. 
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In  the  ensuing  Term  PeU,  Serjeant,  moved  for  a  new  trial 
in  this  case,  both  on  the  ground  that  the  action  should  have 
been  brought  in  the  name  of  Harting,  and  that  it  should  have 
[  •341  ]  been  brought  against  *Eichardson ;  but  the  Judges  were  all  of 
opinion,  that  the  deposit  was  to  be  considered  the  money  of  the 
Duke  of  Norfolk,  and  that  being  paid  to  the  agent  of  the 
defendant  it  was  money  had  and  received  by  the  latter  to  the 
plaintiff's  use. 

They  therefore  refused  a  rule  to  sliew  cause. 

t  The  question  on  the  merits  was  Bing.  N.  C.  370,  cited  by  Stirling,  J. 

-whether  the  misdescription  was  such  in  In  re  Davis  and  Cavty  (1888)  40 

as  to  avoid  the  sale,  notwithstanding  Ch.  D.  601,  608,  58  L.  J.  Ch.  143,  60 

a     condition     that     misdescription  L.  T.  100,  and  approved  by  every 

should  be  matter  of  compensation,  member  of  the  Court  of  Appeal  in 

As  to  this  see  the  more  considered  Re   Fawcett  and  Holmes  (1889)  42 

judgment  of  the  Court  of  Common  Ch.  Div.  150. — E.  C. 
Pleas  in  Flight  v.   Booth  (1834)   1 
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ACCOUNT  STATED.    See  Toll. 

AFFIDAVIT — Irrelevant  allegations. — Allegations,  material  to  an 
iaeue,  are  not  impertinent ;  and,  if  relevant  and  pertinent,  are  not  in  any 
case  scandalous.  Scandalous  matter,  as  allegations  reflecting  upon  moral 
character,  and  not  relevant  to  the  subject,  will  be  expunged  from  the  record, 
whether  in  a  suit  or  bankruptcy,  and  without  an  application.  Ex  parte 
Simpson 104 

ANIMAIJ3 — 1.  Cattle  straying  on  unfenced  land. — If  two  persons 
are  possessed  of  adjoining  closes,  neither  being  under  any  obligation  to 
fence,  each  must  take  care  that  his  cattle  do  not  enter  the  land  of  the  other. 
Churchill  v.  Evans 600 

2.  Justification  for  shooting  dog  in  defence  of  property. — 

If  defendant  justifies  shooting  a  dog,  because  the  dog  was  worrying  his  fowl, 
and  could  not  otherwise  be  prevented,  he  must  prove  that  the  dog  was  in 
the  act  of  worrying  the  fowl  at  the  very  moment  he  shot  him.  Janson  v. 
Brown 626 

3.  Replevin. — An  action  on  the  case  will  not  lie  for  detaining 

cattle  distrained  and  impounded,  where  a  tender  of  amends  was  not  made 
till  after  the  impounding.    Anscomb  v.  Shore 686 

4.  Warranty  of  horse — Measure  of  damages.— Upon  the  breach 

of  the  warranty  of  a  horse,  if  the  horse  is  returned,  the  measure  of  damages 
is  the  price  paid  for  him.  If  the  horse  is  not  returned,  the  measure  of 
damages  is  the  difference  between  his  real  value  and  the  price  given. 
Caswell  v.  Coare 606 

APPROVEMENT.    See  Common. 

ARBITRATION — Objection  to  umpire.— Arbitrators,  after  having 
appointed  one  umpire  who  refused  to  act,  appointed  another  who  accepted 
the  authority.  The  defendant  having  objected  to  this  appointment,  because 
of  partiality,  the  arbitrators  acceded  to  the  objection,  and  each  proposed 
another,  but  could  not  agree  on  the  person  to  be  substituted,  and  did  not  in 
fact  substitute  any  other,  though  the  respective  attorneys  agreed  on  a  third 
person.  In  consequence  the  umpire  objected  to  was  then  called  on  by  the 
plaintiffs  attorney  to  proceed,  and  made  bis  award  within  time.  Held,  that 
the  award  was  good.     Oliver  v.  Collings o2o 

BAILMENT.    See  Negligence. 

BANKRUPTCY — 1.  Composition — Secret  agreement. — Upon  a  com- 
position a  private  agreement  by  some  creditors  for  additional  security,  though 
for  no  greater  sum,  void.  Creditors  are  bound  by  acting  under  a  composi- 
tion, as  if  they  had  signed.    Ex  parte  Sadler  and  Jackson     .        .        .18 
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BANKRUPTCY— 2.  Preferential  claim— Friendly  Society.— The 
preference  given  to  friendly  societies  by  the  stat.  33  Geo.  HI.  c.  54,  s.  10 
over  other  creditors,  is  confined  to  debts  in  respect  of  money  in  the  hands 
of  their  officers  by  virtue  of  their  offices  and  independent  of  contract: 
therefore  does  not  extend  to  money  held  by  the  treasurer  upon  the  security 
of  his  promissory  note,  payable  with  interest  upon  demand.  Ex  parte  Stam- 
ford Friendly  Society      7& 

3.  Undue  preference. — A  trader  in  contemplation  of  bankruptcy, 

and  without  solicitation,  put  three  cheques  into  the  hands  of  his  clerk,  to  be 
delivered  to  a  creditor  at  the  counting-house  of  the  latter ;  but  before  they 
were  delivered,  the  creditor  called  upon  the  trader,  and  demanded  payment 
of  his  debt.  Held,  that  the  intention  to  give  a  voluntary  preference  not 
being  consummated,  this  was  a  valid  payment.    Bayley  v.  Ballard      .    714 

And  see  Ship. 

BASTARDY — Evidence  of  mother,  as  to.     See  Evidence,  8. 

BILL  OF  EXCHANGE — 1.  Discharge  of  drawer  and  acceptor — 
Corrupt  agreement. — An  agreement  of  the  payee  of  a  bill  of  exchange  to 
discharge  a  person  liable  upon  it,  in  consideration  that  the  latter  would  not 
move  the  Court  of  K.  B.  against  him  for  a  misdemeanor  is  illegal  and 
corrupt.    Pool  v.  Bousfield 633 

2.  Forged  bill. — If  A.  the  indorsee  for  value  of  a  bill  of  exchange, 

to  which  B.  the  indorser  had  forged  the  acceptance  of  D.  delivers  it  up  to  B. 
on  his  solicitation,  and  receives  from  him,  in  lieu  thereof,  a  bill  accepted  by 
D.  without  consideration,  A.  may  maintain  an  action  on  this  bill  against  D. 
unless  there  was  an  agreement  between  him  and  B.  to  stifle  a  prosecution 
for  forgery.     Wallace  v.  Hardacre 629 

3.  Illegal  consideration. — In  an  action  by  the  second  indorsee 

against  the  acceptor  of  a  bill  of  exchange,  if  the  person  who  indorsed  it  to 
the  plaintiff  could  himself  have  maintained  an  action  upon  it,  the  defendant 
cannot  give  in  evidenoe  that  it  was  accepted  for  a  debt  contracted  in 
smuggling,  although  it  was  indorsed  to  the  plaintiff  after  it  had  become  due. 
Chalmers  v.  Lanion 709 

4.  Notice  of  dishonour. — Though  the  indorsers  of  a  bill  of  ex- 
change had  full  knowledge  of  the  bankruptcy  of  the  drawer  and  of  the* 
insolvency  of  the  acceptor,  before  and  at  the  time  when  the  bill  became  due; 
and  within  a  day  after  notice  might  (but  for  a  mistake  of  the  holders)  in  due 
course  have  reached  them  from  the  holders  communicated  such  their  know- 
ledge to  the  bankers  in  Liverpool,  with  whom  they  had  before  discounted 
the  bill,  and  who  had  transmitted  it  to  the  holders  in  London ;  yet  that  did 
not  dispense  with  such  holders'  giving  notice  of  the  dishonour  in  due  time  to 
the  indorsers.    Esdaile  v.  Sowerby         .......    440 

5.  In  an  action  against  the  drawers  of  a  bill  of  exchange, 

drawn  by  a  firm  upon  one  partner,  if  it  is  proved  that  the  bill  was  accepted 
by  the  drawee,  this  is  evidence  of  its  having  been  regularly  drawn ;  and  in 
such  action  it  is  unnecessary  to  prove  that  the  drawers  had  notice  of  the  bill 
being  dishonoured.    Porthouse  v.  Parker 637 

6.  Parol  discharge. — The  holder  of  a  bill  of  exchange  may  dis- 
charge the  liability  of  the  acceptor  by  parol ;  but  for  this  purpose,  the  words 
must  amount  to  an  absolute  renunciation  of  all  claim  upon  him  in  respect  to 
the  bill.     Wliatley  v.  Tricker 623 

7.  Property  in— Deposit  by  insolvent  holder. — A  trader,  receiving 

bills  of  exchange  from  one  of  his  creditors  abroad,  to  whom  he  is  indebted 
beyond  the  amount  of  them,  after  becoming  insolvent,  but  before  committing 
an  act  of  bankruptcy,  delivers  these  bills,  with  the  consent  of  his  other  creditors, 
to  an  agent  of  the  person  who  had  remitted  them,  for  the  use  of  the  latter. 
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This  is  a  valid  transaction,  and  if  a  commission  of  bankrupt  afterwards 
issues  against  the  trader,  his  assignees  cannot  recover  the  produce  of  the 
bills  from  the  trustees.    Graff  v,  Oreffulhe    , 640 

BILL  OF  EXCHANGE — 8.  Re -exchange. — A  verdict  having  passed 
for  the  defendants  in  an  action  to  recover  the  amount  of  the  re-exchange 
upon  the  dishonour  of  a  bill  drawn  from  London  on  Lisbon,  upon  evidence 
that  owing  to  hostilities  there  was  in  fact  no  direct  exchange  between 
Lisbon  and  London,  the  Court  refused  to  grant  a  new  trial,  on  the  presump- 
tion that  the  jury  had  found  their  verdict  upon  the  fact  that  no  re-exchange 
was  proved  to  their  satisfaction  to  have  existed  between  Lisbon  and  London 
at  the  time;  the  question  having  been  properly  left  to  them  to  allow 
damages  in  the  name  of  re-exchange,  if  the  plaintiff,  who  had  indorsed 
the  dishonoured  bill  to  the  holder,  had  either  paid  or  were  liable  to  pay 
Te-exchange;  and  saving  the  question  of  law,  whether  any  exchange  or 
re-exchange  could  be  allowed  between  this  and  an  enemy's  country.  Be 
Tastei  v.  Baring 499 

9.  Special  endorsement. — If  A.  the  payee  of  a  bill  of  exchange, 

endorses  it  in  blank,  and  delivers  it  to  B.  and  B.  writes  above  A.'s  endorse- 
ment ''pay  the  contents  to  C."  B.  is  not  liable  to  C.  as  an  indorser  of  the 
bill.     Vincent  v.  Horlock 724 

BOND — 1.  Presumption  of  payment. — To  raise  the  presumption  that  a 
bond  has  been  satisfied,  there  must  be  a  lapse  of  the  full  period  of  twenty 
years  from  its  becoming  forfeited ;  unless  there  be  some  additional  circum- 
stance, as  an  intermediate  settlement  of  accounts  between  the  parties. 
CoUell  v.  Budd ,621 

2.  Of  married  woman.    See  Married  Woman,  2. 


COLLISION,  at  sea.     See  Trespass,  1. 

COMMON — Bight  of. — There  can  be  no  approvement  in  derogation 
of  a  right  of  common  of  turbary. 

At  common  law  the  lord  might  approve  against  common  of  pasture  appen- 
dant.    Grant  v.  Gunner 562 

CONSPIRACY.    See  Criminal  Law,  1. 

CONTRACT — 1.  Against  public  policy. — If  articles  of  dress  are  sold 
to  a  woman  of  the  town,  an  action  will  lie  to  recover  their  value,  although 
the  seller  knew  the  way  of  life  of  the  purchaser ;  unless  he  furnished  them 
with  a  view  to  enable  her  to  carry  it  on,  and  he  expected  to  be  paid  from  the 
profits  of  her  prostitution.    Bvwry  v.  Bennet  ,        ,        .    697 

2.  For  expenses  of  prosecution.     See  Criminal  Law,  2. 

3.  Measure   of    damages   in    quantum    meruit. — Where   the 

plaintiff  declares  on  a  quantum  meruit  for  work  and  labour  done  and 
materials  found,  the  defendant  may  reduce  the  damages  by  shewing  that  the 
work  was  improperly  done ;  and  may  entitle  himself  to  a  verdict  by  shewing 
that  it  was  wnolly  inadequate  to  answer  the  purpose  intended.  Farnsworth 
V.  Garrard 624 

COPYHOLD — 1.  Court  rolls— Right  to  inspect. — One  who  has  a 
primA  facie  title  to  copyhold  is  entitled  to  inspect  the  Court- rolls  and  take 
copies  of  them,  so  far  as  relates  to  the  copyhold  claimed.      R,  v.  Lucas    i83 

2.  Estoppel. — Devisees  of  contingent  remainders  in  a  copyhold,  not 


being  in  the  seisin,  cannot  make  a  surrender  of  their  interest ;  nor  will  such 
a  surrender  operate  by  estoppel  against  the  parties  or  their  heirs.  Doe  d. 
Blacksell  v.  Tomkine  ..,....,..        467 

3.  Evidence  of  custom  of  manor. — Entries  on  the  rolls  of  a  manor 

court  of  admissions  of  tenants  in  remainder  after  the  determination  of  the 

B.B. — VOL.  X*  8  C 
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estate  of  the  last  tenant's  'widow,  who  held  during  her  chaste  viduity,  are 
evidence  of  a  custom  for  the  widow  to  hold  on  that  condition,  so  as  to  main- 
tain ejectment  against  her  as  for  a  forfeiture,  on  proof  of  her  incontinence ; 
although  there  were  no  instances  in  fact  stated  on  the  rolls  or  known  of 
such  a  forfeiture  having  been  enforced.      Doe  d.  Askew  v.  Askew  366 

COPYHOLD — 4.  Evidence  of  existence  of  manor. — An  allegation  in 
a  declaration  that  one  was  seised  of  a  manor  of  F.,  and  that  he  and  all  those 
whose  estate  he  has  in  the  said  manor  have  immemoriallv  appointed  a  sexton 
of  the  parish  of  F. ,  is  sustained  by  proof  of  his  seisin  of  a  quondam  manor, 
which  had  ceased  to  be  a  legal  manor  for  defect  of  freehold  tenants,  and 
existed  now  only  by  reputation.    Soanc  v.  Ireland        ....    285 

5.  Extinguishment. — Copyhold  premises,  purchased  by  the  lord, 


tenant  for  life  of  the  manor,  with  remainders  over,  taking  the  surrender  to 
him  and  his  heirs,  merge ;  and,  as  parcel,  are  subject  to  the  limitations  of 
the  manor ;  and,  though  under  a  covenant  by  the  purchaser  to  surrender 
them  by  way  of  mortgage  to  the  mortgagee  and  his  heirs,  the  mortgagee 
could  compel  a  re-grant  by  the  remainder-man,  no  re-grant  having  been 
made,  the  general  devisees  of  the  purchaser  have  no  equity.  St.  Paul  v. 
Viscount  Dudley  and  Ward 57 

6.  Bight  to  work  mines. — Though  the  lord  of  a  manor  in  Cornwall 


may  by  conveyance  and  acts  of  ownership  establish  his  right  to  all  tin  mines 
within  the  manor,  as  well  under  the  freehold  tenements  as  under  customary 
tenements,  and  the  wastes ;  yet  consistently  therewith  the  tenants  of  certain 
tenements  in  a  vill  within  the  manor,  some  of  them  freehold  and  some  cus- 
tomary, may  by  acts  of  ownership  for  more  than  twenty  years  past  establish 
their  right  to  copper  mines,  as  well  under  the  waste  and  customary  lands,  as 
under  the  freehold  lands,  within  the  vilL     Curtis  v.  Daniel  .        .    291 

7. The  lord  of  a  manor,  as  such,  has  no  right,  without  a  custom, 

to  enter  upon  the  copyhold  within  his  manor,  under  which  there  are  mines 
and  veins  of  coal,  in  order  to  bore  for  and  work  the  same :  and  the  copy- 
holder may  maintain  trespass  against  him  for  so  doing.     Bourne  v.  Tavior 

267 

8.  Presumption  of  enfranchisement. — The  enfranchisement  of  a 


copyhold  may,  upon  proper  evidence,  be  presumed  even  against  the  Crown. 
Roe  d.  Johnson  v.  Ireland «...    504 

9.  Customary    tenant    by  curtesy.— A   copyhold   having    de- 


scended to  a  wife  as  heir  at  law,  who  died  before  admittance ;  having  first 
borne  a  child  to  her  husband,  which  died  an  infant,  the  husband  was  held 
entitled  to  hold  for  his  life,  in  the  nature  of  a  tenant  by  the  curtesy  of 
England,  according  to  the  custom  of  the  manor ;  though  the  only  evidence 
of  such  custom  on  the  Bolls  was  three  instances  of  husbands  admitted  as 
tenants  by  the  curtesy,  according  to  the  custom,  whose  respective  wives  had 
been  admitted  during  their  lives ;  the  title  of  a  wife  claiming  as  heir  by 
descent  being  complete  without  admittance  by  the  general  law  of  copyhold, 
and  the  title  of  a  tenant  by  the  curtesy  being  also  by  operation  of  law.  Doe 
d.  Milner  v.  Brightwen 395 

And  see  Will,  10. 

COPYRIGHT — Test  of  piracy  by  extracts. — An  article  in  a  general 
compilation  of  literature  and  science  copies  so  much  of  a  book,  as  to  serve  as 
a  substitute  for  it.  There  was  probably  no  intention  to  pirate  it  or  to 
injure  its  sale.  This  is  a  violation  of  literary  property,  for  which  an  action 
will  lie  to  recover  damages.    Boworth  v.  Wilkes 642 

CORONER — Unnecessary  inquest.-— A  mandamus  to  the  justices  in 
Sessions,  to  allow  an  item  of  charge  in  the  coroner's  account,  refused; 
because  the  justices  were  of  opinion  under  the  circumstances,  that  there  was 
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no  ground  to  suppose  that  the  deceased  had  died  any  other  than  a  natural, 
though  a  sudden  death,  and  therefore  that  the  inquisition  had  not  been  duly 
taken.    B.  y.  The  Justices  of  Kent 484 

COVENANT — 1.  Accord  and  satisfaction. — Accord  and  satisfaction 
made  before  breach  of  a  covenant,  cannot  be  pleaded  in  bar  of  an  action  on 
the  covenant.    Kayev.  Waghorn 558 

2.  Running  with  land.— Covenant  upon  a  conveyance  in  fee  with. 

the  grantors,  lessees  of  water- works,  not  to  sell  or  dispose  of  water  from  a 
well  to  the  injury  of  the  proprietors  of  the  said  water- works,  their  heirs, 
executors,  administrators,  and  assigns. 

Hie  parties  left  to  law,  and  a  demurrer  allowed  from  the  inconvenience  of 
enforcing  such  a  covenant  by  injunction.     Collins  v.  Plumb  .        .        .214 

GBJJQNAJi  LAW — 1.  Conspiracy — Motion  for  new  trial. — All  the 
defendants  convicted  upon  an  indictment  for  a  conspiracy  (which  has  been 
removed  by  certiorari  into  the  King's  Bench)  must  be  present  in  court  when 
a  motion  for  a  new  trial  is  made  on  behalf  of  any  of  them.    B.  v.  Teal .    516 

2.  Contract  for  expenses  of  prosecution. — A  security  for  the  fair 

expenses  of  the  prosecution,  agreed  to  be  given,  at  the  recommendation  of 
the  Court  of  Quarter  Sessions,  by  a  defendant  who  stood  convicted  before 
them  of  a  misdemeanor  of  ill-treating  his  parish  apprentice,  for  which  the 
parish  officers  had  been  bound  over  by  recognizance  to  prosecute  him  under 
the  stat.  32  Geo.  III.  c.  57 ;  and  the  giving  of  which  security  waB  con- 
sidered by  the  Court  in  abatement  of  the  period  of  imprisonment  to 
which  he  would  otherwise  have  been  sentenced  is  legal.  Bteley  v.  Wing- 
field 431 

3.  Forgery — Evidence  of  prisoner's  knowledge. — Upon  an  indict- 
ment for  uttering  a  forged  bank  note,  knowing  it  to  be  forced ;  to  shew  the 
prisoner's  knowledge  of  the  note  mentioned  in  the  indictment  being  a 
forgery,  evidence  is  admissible  of  his  having  a  short  time  before  uttered 
another  forged  bank  note  of  the  same  manufacture,  and  of  a  number  of 
others  likewise  of  the  same  manufacture,  with  his  hand- writing  on  the  back 
of  them,  having  been  in  circulation.    B,  v.  Ball 695 

CTtOWN — Grant  by. — The  words  of  a  grant  from  the  Crown,  by  contem- 
poraneous exposition  and  constant  usage,  may  be  extended  beyond  their 
natural  import,  so  as  to  confer  a  right  to  exercise  an  office  within  a  city  and 
the  liberties  thereof,  granted  only  to  be  exercised  within  the  city.  Mayor  of 
London  v.  Long 618 

DEFAMATION. — 1.  Imputation  of  publishing  improper  books. — 
Although  it  is  lawful  for  an  author  to  animadvert  upon  the  conduct  of  a 
bookseller  in  publishing  books  of  an  improper  tendency,  it  is  actionable 
falsely  to  impute  to  him  the  publication  of  any  immoral  or  absurd  literary 
production.     Tabart  v.  Tipper 698 

2.  Privileged  communication.  —  A  letter  written  confidentially 

to  persons  who  employed  A.  as  their  solicitor,  conveying  charges  iujuiious 
to  his  professional  character  in  the  management  of  certain  concerns  which 
they  had  entrusted  to  him,  and  in  which  B.  the  writer  of  the  letter  was 
<  likewise  interested,  cannot  be  considered  a  libel,  and  made  the  subject  of  an 
action  for  damages.     M'Dougall  v.  Claridge 679 

DISTRESS — 1.  Irregular. — Where  one  who  entered  under  a  warrant 
of  distress  for  rent  in  arrear  continued  in  possession  of  the  goods  upon  the 
premises  for  fifteen  days,  during  the  four  last  of  which  he  was  removing  the 
goods,  which  were  afterwards  sold  under  the  distress ;  held  thut  at  any  rate 
he  was  liable  in  trespass  quare  clausum  f regit  for  continuing  on  the  premises 
and  disturbing  the  plaintiff  in  the  possession  of  his  house,  after  the  time 
allowed  by  law.     Winterbourne  v.  Morgan 532 

3  0  2 
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DISTRESS— 2.  Wrongful  detention.    See  Animals,  3. 

EASEMENT— Way  abutting  on  road.— A.  granted  to  B.  land  of  un- 
equal width,  described  as  abutting  on  a  road  on  his  own  soil.  It  abutted  in 
the  broadest  part  on  the  road,  but  in  the  narrowest  part  a  narrow  strip  of 
the  grantor's  land  intervened  between  the  road  and  the  premises  granted. 
Held  that  the  grantor  and  those  claiming  from  him  were  concluded  from 
preventing  the  grantee  to  come  out  into  the  road  over  this  slip  of  land. 
Robert*  v.  Karr 592 

ECCLESIASTICAL  LAW— Dilapidations— Where  the  rector's  title 
to  land  is  defective. — Where  successive  rectors  had  been  in  possession  of 
land  fur  above  fifty  years  past ;  but  in  an  action  for  dilapidations  brought 
by  the  present  against  the  late  rector,  it  appearing  that  the  absolute  seisin 
in  fee  of  the  same  land  was  in  certain  devisees,  since  the  stat.  9  Geo.  II. 
c.  36,  and  that  no  conveyance  was  enrolled  according  to  the  1st  section  of 
that  Act,  nor  any  disposition  of  it  made  to  any  college,  &c.  according  to  the 
4th  section ;  held  that  no  presumption  could  be  made  of  any  such  convey* 
ance  enrolled  (which  if  it  existed  the  party  might  have  shewn),  and  con- 
sequently that  the  rector  had  no  title  to  the  land ;  as  the  statute  avoids  all 
other  grants,  &c.  in  trust  for  any  charitable  use  made  otherwise  than  is 
thereby  directed.     Wright  v.  Smythies 337 

EVIDENCE — 1.  Contents  of  missing  letter. — When  it  is  necessary 
to  contradict  a  witness  on  the  other  side,  as  to  the  contents  of  a  letter  which, 
has  been  destroyed,  the  witness  may,  after  exhausting  his  memory  in  answer 
to  a  general  question  as  to  the  contents  of  the  letter,  be  asked  specifically 
whether  it  contained  a  certain  statement.    Courteen  v.  Touse        •        .627 

— -  2.  Entry  by  person  against  his  own  interest. — If  a  person  have 
peculiar  means  of  knowing  a  fact,  and  make  a  declaration  or  written  entry 
of  that  fact,  whioh  is  against  his  interest  at  the  time,  it  is  evidence  of  the 
fact  as  between  third  persons  after  his  death.  And  therefore  an  entry  made 
by  a  man-midwife  in  a  book,  of  haying  delivered  a  woman  of  a  child  on  a 
certain  day,  referring  to  his  ledger  in  whioh  he  had  made  a  charge  for  his 
attendance,  which  was  marked  as  paid,  is  evidence  upon  an  issue  as  to  the 
age  of  such  child  at  the  time  of  his  afterwards  suffering  a  recovery.  Higham 
v.  Ridgway 23a 

3.  False  return  by  sheriff— Evidence  of  bailiff.— In  an  action 

against  the  sheriff  for  a  false  return  to  a  writ,  what  was  said  by  the  bailiff 
to  whom  the  warrant  under  it  was  directed,  when  asked  by  the  plain  tiffs 
attorney  before  the  return  of  the  writ,  why  he  did  not  execute  it,  is  evidence 
against  the  sheriff.    North  v.  Miles 710 

4.  I.  O.  TJ. — A  written  paper  containing  a  bare  acknowledgment  of 

a  debt  is  good  evidence  without  a  stamp.    Israel  v.  Israel    .        .        .    737 


5.  In  support  of  increased  demand. — Although  the  plaintiff  can- 
not give  evidence  beyond  his  particulars,  yet  if  the  defendant's  evidence 
shews  that  there  were  other  items,  whioh  he  might  have  included  in  his 
demand,  he  is  entitled  to  recover  all  that  is  due  to  him.    Hurst  v.  Watkis 

634 

6.  Of  libel. — In  an  action  for  libel  the  defendant,  under  the  plea  of 

not  guilty,  may  adduce  evidence  to  shew  that  the  supposed  libel  is  a  fair 
stricture  upon  the  general  run  of  works  published  by  the  plaintiff.  Tabart 
v.  Tipper 698 

7.  Admission  through  third  person. — If  A  refers  B.  for  informa- 
tion upon  a  particular  subject  to  C,  what  C.  says  concerning  it,  when 
applied  to  by  B.  or  his  agent,  is  evidence  for  B.  in  an  action  against  A. 
Williams  v.  Innes «        *        .        •        «    702 
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EVIDENCE— 8.  Of  wife  as  to  bastardy. — A  woman  cannot  give 
evidence  of  the  non-access  of  her  husband  to  bastardize  her  issue,  though 
he  be  dead  at  the  time  of  her  examination  as  a  wituess ;  and  therefore  an 
order  of  Sessions,  stated  by  that  Court  to  be  founded  in  part  upon  credence 
given  to  her  testimony  of  that  fact,  was  quashed.  R.  v.  The  Inhabitants  of 
Kea ♦    448 

9.  Reference  to  documents  in  answers. — If  a  witness  examined 

upon  interrogatories,  refers  to  a  writing  itself  not  evidence,  as  containing  a 
statement  of  the  facts  to  which  he  is  interrogated,  this  writing  may  be  read 
as  part  of  his  deposition.    Falconer  v.  Hanson  •        .        •        •    663 

10.  Bent  books. — Upon  a  question  whether  certain  ancient  books, 

from  1586  to  1693,  preserved  in  the  archives  of  the  Dean  and  Chapter  of 
Exeter,  intituled  Rentals,  and  containing  columns  of  the  names  of  their 
estates,  with  the  rents  reserved  on  each,  and  solvits  written  in  different 
handwritings  against  such  rents,  were  entries  made  by  the  receivers  of  the 
Dean  and  Chapter  charging  themselves  with  the  receipt  of  the  rents,  parol 
evidence  cannot  be  received  to  prove  them  to  be  receivers'  books,  by  shew- 
ing that  the  receivers  of  the  Dean  and  Chapter  for  the  last  sixty  years  had 
kept  their  books  of  accounts  in  the  same  form.  Doe,  d.  Webber,  v.  Lord  George 
Thynne         •        •..«•    280 

11.  Of  custom.    See  Copyhold,  3. 

12.  Of  existence  of  manor*    See  Copyhold,  4. 

13.  Of  marriage  in  foreign  country.    See  Marriage,  1. 

14.  Of  fishery.    See  Fishery. 

And  see  Criminal  Law,  and  Witness* 

FISHERY — Evidence  of  right  to. — To  prove  a  prescriptive  right  of 
fishery  as  appurtenant  to  a  manor,  old  licences  on  the  court  rolls,  granted 
by  the  lords  of  the  manor,  in  consideration  of  certain  rents,  to  fish  in  the 
locus  in  quo  are  evidence,  without  proof  of  the  rents  being  paid,  if  it  appears 
that  such  rents  have  been  paid  in  modern  times,  or  that  the  lords  of  the 
manor  have  exercised  other  acts  of  ownership  over  the  fishery.  Rogers  v. 
Allen 1 689 

FOREIGN  JUDGMENT— Effect  of.— The  effect  of  a  foreign  judgment 
in  this  country  is  not  to  merge  the  original  cause  of  action.  The  foreign 
judgment  is  evidence  of  the  debt ;  but  it  is  open  to  the  parties  to  enquire 
into  the  regularity  of  the  judgment.    Hall  v.  Odber  •  443 

FORGERY.    See  Bill  of  Exchange,  2. 

FRAUD— Principal  and  agent. — Bill  to  set  aside  leases,  obtained  by 
an  agent  and  attorney  from  his  principal,  dismissed  as  to  voluntary  leases ; 
being  pure  gift ;  and  no  fraud  or  misrepresentation,  or  other  unfair  conduct. 
Harris  v.  Tremenheere 5 

FRAUDS,  STATUTE  OF— -1.  Sale  of  growing  crop.— A  contract  by 
the  owner  of  a  close  cropped  with  potatoes,  made  on  the  21st  of  November, 
to  sell  to  the  defendant  the  potatoes  at  so  much  a  sack ;  the  defendant  to 
get  them  out  of  the  ground  immediately ;  is  not  a  contract  for  any  interest 
in  land  within  the  4th  section  of  the  Statute  of  Frauds.    Parker  v.  Staniland 

521 

2.  Contract  not  to  be  performed  within  year. — If  it  appear  to 


have  been  the  understanding  of  the  parties  to  a  contract  at  the  lime  that  it 
was  not  to  be  completed  within  a  year,  though  it  might  and  was  in  fact  in 
part  performed  within  that  time,  it  is  within  the  4th  clause  of  the  Statute  of 
Frauds,  29  Car.  II.  c.  3 ;  and  if  not  in  writing,  signed  by  the  party  to  be 
charged,  &c.  it  cannot  be  enforced  against  him.    Boydell  v.  Drummond    450 
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FRAUDS,  STATUTE  OF — 3.  Connexion  of  documents. —  Defen- 
dant's signature  in  a  book  intituled  "Shakespeare  subscribers,  their 
signatures,"  not  referring  to  a  printed  prospectus  which  contained  the  terms 
of  the  contract,  and  which  was  delivered  at  the  time  to  the  subscribers 
to  the  Boydell  Shakespeare,  cannot  be  connected  with  the  prospectus,  so  as 
to  take  the  case  out  of  the  statute,  as  such  connexion  could  only  be  estab- 
lished by  parol  evidence.    Ibid 450 

And  see  Goods,  sale  of,  4. 

FRIENDLY  SOCIETY.    See  Bankruptcy,  2. 

GOODS,  SALE  OF — 1.  Agent  held  out  as  principal. — If  the  owner 
of  goods  allows  the  broker  through  whom  he  sells  them,  to  sell  them  as  a 
principal,  the  purchaser  of  goods  so  sold  is  discharged  by  payment  to  the 
broker  in  any  way  which  would  have  been  sufficient,  had  he  been  the  real 
owner.     Coates  v.  Lewes 726 

2.  Purchase  by  agent — Liability  of  undisclosed  principal.— If 

goods  are  bought  by  a  broker,  who  does  not  mention  his  principal  until  he 
himself  has  become  insolvent,  the  principal  cannot  set  off  the  price  of  the 
goods  against  a  debt  due  to  him  from  the  broker,  but  is  still  liable  to  the 
vendor.     Waring  v.  Favenck 638 

3.  Liability  of  principal  for  poods  bought  by  broker. — If  goods 

are  bought  by  a  broker,  the  principal  is  liable  to  the  vendor,  if  called  upon 
when  payment  becomes  due ;  although  he  has  previously  paid  the  price  of 
the  goods  to  the  broker.    Kymer  v.  Suwercropp  #  646 

4.  Auction — Statute  of  Frauds. — Where   goods    were   sold   by 

auction  to  an  agent,  the  auctioneer  wrote  the  initials  of  the  agent's  name, 
together  with  the  prices,  opposite  the  lots  purchased  by  him,  in  the  printed 
catalogue ;  and  the  principal  afterwards,  in  a  letter  to  the  agent,  recognized 
the  purchase.  Held,  that  the  entry  in  the  catalogue,  and  the  letter,  coupled 
together,  were  a  sufficient  memorandum  of  the  contract  within  the  Statute 
of  Frauds.    Phillimore  v.  Barry 742 

5.  Breach  of  excise  regulations. — A  factor  selling  a  parcel  of 

prize  manufactured  tobacco,  consigned  to  him  from  his  correspondent  at 
Guernsey,  of  which  a  regular  entry  was  made  on  importation,  but  without 
having  entered  himself  with  the  excise  office  as  a  dealer  in  tobacco,  nor 
having  any  licence  as  such,  may  yet  maintain  an  action  against  the  vendee 
for  the  value  of  the  goods  sold  and  delivered :  and  this,  though  the  tobacco 
were  sent  to  the  defendant  without  a  permit,  at  his  desire ;  there  being  no 
fraud  upon  the  revenue,  but  at  most  a  breach  of  revenue  regulations 
protected  by  penalties.    Johnson  v.  Hudson 465 

6.  Factor's  liability  to  account. — If  goods  are  consigned  to  a 

factor  for  sale  on  commission,  the  law  will  raise  a  contract  to  account  for 
such  as  are  sold,  to  pay  over  the  proceeds,  and  to  re-deliver  the  residue 
unsold,  on  demand.     Topham  v.  Braddick 610 

7.  Delivery. — Where  turpentine  in  casks  was  sold  by  auction  at  so 

much  per  cwt.  and  the  casks  were  to  be  taken  at  a  certain  marked  quantity, 
except  the  two  last,  out  of  which  the  seller  was  to  fill  up  the  rest  before  they 
were  delivered  to  the  purchasers ;  on  which  account  the  two  last  casks  were 
to  be  sold  at  uncertain  quantities;  and  a  deposit  was  to  be  paid  by  the 
buyers  at  the  time  of  the  sale,  and  the  remainder  within  thirty  days  on  the 
goods  being  delivered ;  and  the  buyers  had  the  option  of  keeping  the  goods 
m  the  warehouse  at  the  charge  of  the  sellers  for  those  thirty  days,  after 
which  they  were  to  pay  the  rent;  and  the  buyers  having  employed  the 
warehouseman  of  the  seller  as  their  agent,  he  filled  up  some  of  the  casks  out 
of  the  two  last,  but  left  the  bungs  out  in  order  to  enable  the  custom-house 
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officer  to  gauge  them ;  but  before  be  could  fill  up  the  rest  a  fire  consumed 
the  whole  in  the  warehouse  within  the  thirty  days :  held  that  the  property 
passed  to  the  buyers  in  all  the  casks  which  were  filled  up.  Bat  the  property 
in  the  casks  not  filled  up  remained  in  the  seller,  at  whose  risk  they  con- 
tinued.   Rugg  v.  Minett 475 

GOODS,  SALE  OF — 8.  Delivery. — If  a  man  bargains  for  the  purchase 
of  goods,  and  desires  the  vendor  to  keep  them  in  his  possession  for  an 
especial  purpose  for  the  vendee,  and  the  vendor  accepts  the  order,  this  is  a 
sufficient  delivery  of  the  goods  within  the  Statute  of  Frauds.  Elmore  v. 
Stone 578 

9.  If   after  goods  are  sold,  they  remain  in   the  warehouse 

of  the  vendor,  and  he  receives  warehouse  rent  for  them,  this  amounts  to  a 
delivery  of  the  goods  to  the  purchaser,  so  as  to  put  an  end  to  the  vendor's 
right  of  stopping  them  in  transitu.    Hurry  v.  Mangle*      .        .        .        727 

10.  Fraud  upon  buyer. — The  st.  17  Geo.  HE.  c.  42,  which  requires 

bricks  for  sale  to  be  of  certain  dimensions,  and  gives  a  penalty  for  the  breach 
of  that  regulation,  being  passed  to  protect  the  buyer  against  the  fraud  of  the 
seller,  if  bricks  be  sold  and  delivered  under  the  statutable  size  unknown  to 
the  buyer,  the  seller  cannot  recover  the  value  of  them.    Law  v.  Hodson  513 

11.  Non-delivery — Wrongful  seizure  by  government  officials. 

— If  goods  put  on  board  a  ship  to  be  carried  from  one  place  to  another,  are 
wrongfully  seized  by  the  officers  of  Government,  so  that  they  cannot  be 
delivered  to  the  consignee,  the  owner  of  the  goods  has  an  action  for  the 
non-delivery,  against  the  owner  of  the  ship,  who  must  seek  his  remedy  over 
against  the  officers  of  Government.    Gosling  v.  Higgins    .        •        .        726 

12.  Order  of  several  articles— Entire  contract. — If   a  person 

orders  several  articles  from  a  tradesman,  at  the  same  time,  though  at 
distinct  prices,  he  may  consider  the  whole  as  forming  one  order,  and  he  will 
not  be  obliged  to  accept  or  pay  for  any  particular  article,  unless  all  the  rest 
are  furnished  according  to  the  terms  agreed  on ;  but  if  he  accept  of  any  one 
article,  he  is  precluded  from  saying  that  the  order  was  entire,  and  he  will  be 
obliged  to  accept  and  pay  for  so  many  as  are  individually  furnished  accord- 
ing to  the  contract     Champion  v.  Short    ......        631 

13.  "  Payment  in  one  month,  money."— Goods  sold  by  a  broker 

for  a  principal  not  named,  upon  the  terms,  as  specified  in  the  usual  Bought 
and  Sold  notes  (delivered  over  to  the  respective  parties  by  the  broker)  of 
"payment  in  one  month,  money,"  may  be  paid  for  by  the  buyer  to  the 
broker  within  the  month,  and  that  by  a  bill  of  exchange  accepted  by  the 
buyer  and  discounted  by  him  within  the  month,  though  having  to  run  a 
longer  time  before  it  was  due.    Favenc  v.  Bennett     ....        425 

14.  duality  not  up  to  sample. — In  the  sale  of  goods  by  sample,  if 

the  bulk  does  not  accord  with  the  sample,  the  purchaser  is  not  bound  to 
accept  or  pay  for  the  goods  on  any  terms.    Hibbert  v.  Shee       .        .        649 

15.  Stoppage  in  transitu. — If  A.  sells  goods  to  B.  and  according  to 

B.'s  directions  sends  them  to  C.  a  wharfinger,  to  be  by  him  forwarded  to  B. ; 
while  they  are  in  C.'s  hands  they  may  be  stopped  in  transitu  by  A.  Smith 
v.  Ooss -684 

GOODS. — Supplied  to  wife — Action  against  husband  for.  See 
Limitations,  Statute  of. 

GRANT.— By  Grown.    See  Crown. 

HEIR  EXPECTANT. — Inadequacy  of  consideration. — In  equity  an 
expectant  heir,  dealing  for  his  expectancy,  is  entitled  to  nearly  as  much 
protection  as  a  person  under  an  incapacity  to  contract. 


760  INDEX.  [b.b. 

Belief  on  payment  of  principal,  interest,  and  costs ;  the  purchaser  being* 
considered  as  a  mortgagee.    Peacock  v.  Evans.    Evans  v.  Peacock     .        218 

HIGHWAY. — 1.  Dedication—Evidence  of. — (a).  Dedication  of  a 
street  to  the  public  may  be  presumed  from  eight  years'  uninterrupted  user. 
Rugby  Charity  v.  Merryweather 528 

(&.)  If  a  passage  leading  from  one  part  to  another  of  a  public  street,  made 
originally  for  private  convenience,  has  been  open  for  a  great  number  of 
years,  without  any  bar  or  chain  across  it,  and  without  interruption,  it  is  to 
be  considered  as  dedicated  to  the  public,  and  obstruction  is  indictable.  R. 
v.  Lloyd 674 

2.  Obstruction. — One  who   is   injured   by  an   obstruction   in   a 

highway  against  which  he  fell,  cannot  maintain  an  action,  if  it  appear  that 
he  was  riding  with  great  violence  and  want  of  ordinary  care,  without  which 
he  might  have  seen  and  avoided  the  obstruction.  Butterfield  v.  Forrester  433 


3.  Obstruction  of.    See  Rugby  Charity  y.  Merryweather,  528. 

4.  Repair  of. — To  an  indictment  against  the  inhabitants  of  a  parish 

for  non-repair  of  a  highway  within  it,  a  plea  stating  that  the  parish  was 
immemorially  divided  into  seven  townships,  the  inhabitants  of  which 
respectively  were  immemorially  bound  to  repair  the  highways  within  their 
respective  townships ;  and  that  part  of  the  highway  indicted  was  within  the 
township  of  G.  B.  &c. ;  and  that  the  residue,  &c.  was  within  the  township 
of  L.  B.  &c.  and  that  the  respective  parts  ought  to  be  repaired  by  the 
inhabitants  of  the  respective  townships,  &c.  is  bad ;  without  specifying  what 
part  of  the  highway  lay  within  ooe  township,  and  what  part  within  the 
other.    R.  v.  The  Inhabitants  of  the  Parish  of  Bridekirk        .         .        .    514 

HORSE.    See  Animals,  4. 

HUSBAND  AND  WIFE — 1.  Husband's  liability  for  goods  sup- 
plied to  wife. — Although  a  husband  is  not  cohabiting  with  his  wife,  yet  if 
she  improvidently  takes  up  goods  of  a  tradesman,  for  which  he  would  not 
otherwise  be  liable,  he  assents  to  the  contract,  if  having  any  control  over 
the  goods,  he  does  not  cause  them  to  be  returned  to  the  vendor.  A  husband 
is  liable  for  necessaries  furnished  to  his  wife  suitable  to  the  appearance  in 
life  he  permits  her  to  assume,  though  greatly  beyond  his  degree  or  his 
circumstances.     Waithman  v.  Wakefield 654 

2.  Mortgage  of  wife's  property — Husband's  right  to  equity 

of  redemption. — Husband  and  wife,  seised  under  a  settlement  of  the  wife's 
property  for  their  lives  successively  with  remainders  in  strict  settlement, 
and  an  ultimate  remainder  to  the  wife,  in  fee  simple,  subject  to  a  joint 
power  of  revocation  and  new  appointment  having  no  issue,  joined  in  a  mort- 
gage for  a  term  of  1,000  years,  and  thereby  covenanted  to  levy  a  fine  to 
enure  to  the  mortgagee  during  the  term,  and  after  the  determination  of  the 
term  to  certain  uses  thereby  declared  with  an  ultimate  use  to  the  survivor  of 
the  husband  and  wife  in  fee  simple.    A  fine  was  levied  accordingly. 

Held  (on  appeal)  that  the  husband  and  his  heirs,  and  not  the  heirs  of  the 
wife,  were  entitled  to  the  equity  of  redemption.  Innes  v.  Jackson.  Jackson 
y.  Innes 190 

INJUNCTION.    See  Trespass,  3,  and  Waste. 

INQUEST,  unnecessarily  held.    See  Coroner. 

INSURANCE  (MARINE)— 1.  Right  to  abandon  ship.— A  ship 
insured  from  Jamaica  to  Liverpool  was  captured  in  the  course  of  her  voyage, 
and  recaptured  in  a  few  days ;  and  the  assured  having  received  intelligence 
of  the  capture,  but  not  of  the  recapture,  gave  notice  of  abandonment :  and 
soon  after  receiving  intelligence  of  the  recapture,  and  that  the  ship  was  safe 
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in  the  possession  of  the  recaptors,  in  a  port  in  Ireland,  but  without  any 
further  knowledge  of  her  state  and  condition,  he  persisted  in  his  notice  of 
abandonment :  but  the  ship  was  afterwards  restored  to  his  possession  without 
damage,  and  arrived  at  Liverpool,  and  earned  her  freight :  held  that  he  was 
not  entitled  to  abandon.    Bainbridge  y.  NeUson  *.        »        k  316 

INSURANCE  (MARINE)— 2.  Abandonment  of  voyage.— If  a  ship 
with  goods  on  board  insured  to  a  foreign  port,  learning  in  the  course  of 
her  voyage,  that  an  embargo  is  there  laid  on  all  ships  of  her  nation,  waits  at 
some  place  as  near  thereto  as  she  safely  can,  till  the  embargo  is  removed,  the 
goods  will  in  the  meantime  be  protected  by  the  policy,  while  the  voyage 
remains  legal :  But  if  she  might,  upon  such  an  occasion,  put  into  a  friendly 
port  adjoining  to  her  port  of  destination,  and  instead  of  doing  so,  she  sails 
back  for  her  port  of  outfit,  and  is  lost,  she  will  be  considered  as  having 
abandoned  the  voyage  insured,  and  the  underwriters  will  be  discharged. 
Blackenhagen  v.  The  London  Assurance  Company 729 

3.  Adjustment. — An  underwriter  who,  upon  a  full  disclosure  of 

facte,  has  signed  bis  initials  to  an  adjustment  on  the  policy,  without  paving 
the  loss,  is  not  precluded  afterwards,  in  an  action  against  him,  from  taking 
advantage  of  circumstances,  with  which  he  had  been  made  acquainted, 
before  signing  the  adjustment.    Herbert  v.  Champion  .  657 

4.  An  adjustment  is  not  binding  on  an  underwriter,  although 

at  the  time  of  signing  it  he  had  the  means  of  rendering  himself  acquainted 
with  the  history  of  the  voyage  and  the  manner  of  the  loss,  if  his  attention 
was  not  then  drawn  to  circumstances  he  afterwards  learns,  by  which  the 
underwriters  were  discharged.    Shepherd  v.  Chewier     ....    681 

5.  Barratry  of  crew. — If  through  the  negligence  of  the  owner  of  a 

ship  insured,  the  mariners  barratrously  carry  smuggled  goods  on  board, 
whereby  the  ship  is  seized  as  forfeited,  the  underwriters  are  not  liable  for 
the  loss. 

If  a  ship  is  justly  seized  as  forfeited  for  smuggling,  and  afterwards 
restored,  the  underwriters  are  not  liable  for  any  damage  happening  to  the 
ship  by  the  perils  of  the  sea,  in  the  interval  between  the  seizure  and  restora- 
tion.   Pipony,  Cope 720 

6.  Ship  fired  to  avert  capture. — If  the  captain  of  a  ship  insured 

burns  her,  to  prevent  her  from  falling  into  the  hands  of  the  enemy,  this  is  a 
loss  by  fire  within  the  meaning  of  the  policy.     Gordon  v.  Rimmington  .    656 

7.  Concealment. —If  the  owner  of  a  ship  receives  a  letter  from  the 

captain,  written  on  her  arrival  in  a  foreign  port,  giving  such  an  account  of 
her  as  to  render  it  probable  that  she  must  remain  there  for  the  purpose  of 
being  repaired,  beyond  the  time  that  would  be  necessary  for  her  to  take  in 
her  cargo;  this  letter  need  not  be  communicated  to  the  underwriters,  in 
effecting  a  policy  of  insurance  upon  her,  at  and  from  a  foreign  port  to  a  port 
in  England;  unless  information  on  the  subject  be  particularly  called  for. 
Beckwith  v.  Sydebotham  » 652 

8.  Condemnation  by  foreign  Admiralty  Court. — The  sentence 


of  a  Court  of  Admiralty,  sitting  under  a  commission  from  a  belligerent 
power,  in  a  neutral  country,  will  not  be  recognized  in  our  Courts ;  and  that 
is  to  be  considered  a  neutral  country  for  this  purpose,  in  which  the  forms  of 
an  independent  neutral  government  are  preserved,  although  the  belligerent 
may  have  such  a  body  of  troops  btationed  there,  as  in  reality  to  possess  the 
sovereign  authority.    Donaldson  v.  Thompson 717 

9.  Deviation. — A  ship  was  by  the  course  of  the  voyage  to  touch  at 


Elsinore  for  convoy,  and  to  pay  the  Sound  dues :  and  the  owner  of  sheep  on 
board  took  in  a  short  stock  of  provender  for  them  at  Stockholm,  and  laid  in 
the  rest  at  Elsinore  before  the  Sound  dues  could  be  paid:  held  that  the 
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voyage  not  being  thereby  delayed,  though  the  occurrence  was  foreseen  and 
intended,  the  policy  was  not  avoided,  but  the  underwriters  were  liable  for  a 
subsequent  loss  of  the  ship  by  the  perils  of  the  sea.     Cormack  v.  Gladstone 

518 

INSURANCE  (MARINE)— 10.  Deviation.— If  a  ship  has  liberty  to 
touch  at  a  port,  it  is  no  deviation  to  take  in  merchandise  during  her  allowed 
stay  there,  if  she  does  not  by  means  thereof  exceed  the  period  allowed  for 
her  remaining  there.     Vrquhurt  v.  Barnard 574 

11.  Leave  granted  in  a  policy  of  insurance  on  a  fishing  voyage 


to  see  prizes  into  port,  does  not  authorize  the  ship  to  remain  in  port  till  a 
prize  receives  necessary  repairs,  which  she  could  not  otherwise  have  had ; 
and  at  most  extends  to  seeing;  the  prize  moored  safely,  and  giving  the  neces- 
sary orders  for  her  final  destination.    Jarratt  v.  Ward         .        .        .    677 

12.  Equipment  of  snip. — A  ship,  insured  on  condition  of  sailing 

with  convoy,  must  (to  be  seaworthy)  be  properly  equipped  with  Kails  so  as  to 
be  able  to  keep  up  with  convoy,  as  well  as  furnished  with  a  sufficient  crew. 
Wedderburn  v.  Bell 615 

13.  "  Forwards  and  backwards  at  sea." — A  policy  upon  a  home- 


ward voyage  from  India,  upon  goods  at  and  from  a  foreign  port  of  loading;, 
until  the  ship's  arrival  in  London,  beginning  the  adventure  upon  the  said 
goods  from  the  loading  thereof  at  the  foreign  port  of  loading,  and  so  should 
continue  upon  the  goods,  until  the  same  should  be  discharged  ;  was  held  to 
attach  only  on  the  particular  cargo  taken  in  at  the  first  port  of  loading. 

But  upon  an  insurance  on  an  Indian  voyage  out  and  home,  the  policy 
being  equally  extensive  as  that  above  stated,  and  containing  the  additional 
words,  "  and  forwards  and  backwards  at  sea,  until  the  ship's  arrival  at  her 
last  station  of  discharge,"  though  it  purported  literally  to  be  on  the  said 
goods,  the  Court  held  it  must  by  necessary  implication  apply  to  all  goods 
put  on  board  in  the  course  of  the  voyage. 

"  Forwards  and  backwards  "  means  from  port  to  port  in  the  course  of  the 
voyage,  not  from  Europe  to  Asia  and  from  Asia  to  Europe.  Grant  v. 
Paxton 583 

14.  Freedom  from  capture  in  port. — If  a  ship  be  warranted  free 


of  capture  or  seizure  in  port  or  ports,  a  capture  by  an  enemy's  ship  while 
the  vessel  insured  is  lying  in  an  open  road,  outside  of  a  harbour,  is  not 
within  the  warranty.    Brown  v.  Tierney 599 

15.  Increase  of  risk. — The  underwriters  on  a  policy  of  insurance  are 


not  discharged  by  an  act  on  the  part  of  the  assured,  which  to  a  certain 
degree  increases  the  risk,  if  it  does  not  amount  to  culpable  negligence. 
Toulmin  v.  Inglis 715 

16.  Insurable  interest. — After  a  proclamation  by  the  King  in 


Council  to  detain  and  bring  into  port  all  Danish  vessels,  a  hired  armed  ship 
of  his  Majesty  took  and  carried  into  Lisbon  a  Danish  vessel,  and  sold  her 
cargo  there  towards  defraying  in  part  the  expense  of  necessary  repairs,  but 
without  the  authority  of  a  Court  of  Admiralty,  and  afterwards  took  in  a 
cargo  on  freight  for  England,  and  sailed  from  Lisbon ;  on  the  same  day 
hostilities  were  declared  against  Denmark,  after  which  an  insurance  was 
made  on  the  ship  aud  freight  by  order  and  on  account  of  the  captors.  Held 
that  the  captors  had  no  insurable  interest,  as  they  could  claim  nothing  of 
right,  but  only  ex  gratid  of  the  Crown.  But  held  that  the  assured  were 
entitled  to  recover  back  the  premium,  which  had  not  been  paid  into  court. 

The  King  having  subsequently,  by  order  in  council,  adopted  the  in- 
surance ;  held  in  a  subsequent  action  by  the  same  plaintiff  averring  interest 
in  the  King,  that  the  plaintiff  was  entitled  to  recover  as  a  trustee  for  his 
Majesty.     Routh  v.  Thompson •    539 
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IHSTOAHCE  (MABINE)— 17.  Insurable  interest.— A.  residing  in 
Dublin  having  agreed  with  B.  and  C.  at  Jamaica  to  send  out  two  ships 
annually,  for  which  they  were  to  provide  cargoes  to  be  consigned  to  him, 
chartered  a  ship  which  was  to  proceed  from  Bristol  to  St.  Thomas's,  where 
she  was  to  deliver  an  outward  cargo  (the  property  of  another  person),  and 
from  thence  to  Jamaica,  where  she  was  to  take  in  a  cargo  from  B.  and  C.  for 
Dublin;  and  by  the  terms  of  the  charter-party  A.,  in  consideration  of 
guaranteeing  the  homeward  cargo,  was  to  receive  a  commission  of  2|  per 
cent,  upon  the  homeward  freight.  The  ship  was  captured  oo  her  passage 
from  St.  Thomas's  to  Jamaica.  Held,  that  A.  had  not  then  an  insurable 
interest  either  in  the  commission  on  the  freight,  or  in  the  commission  on 
the  sale  of  the  homeward  cargo.    Knox  v.  Wood 746 

18.  Legality   of  voyage — Embargo.— Freighters    chartered    a 


foreign  ship  to  take  a  cargo  from  London  to  St.  Petersburgh,  and  to  load  a 
cargo  there  and  immediately  return  to  London,  paying  so  much  freight  per 
ton :  and  it  was  covenanted  that  if  political  or  other  circumstances  should 
prevent  the  shipping  a  return  cargo,  or  discharging  the  outward  cargo,  the 
freighters  might  detain  the  ship  at  St.  P.  for  40  running  days ;  and  if  that 
time  elapsed  without  the  outward  cargo  being  delivered,  and  consequently 
without  the  return  cargo  being  put  on  board,  the  master  should  be  at  liberty 
to  return  to  London,  and  the  freighters  should  pay  him  2,500/.  immediately 
upon  the  arrival  of  the  ship  at  London.  The  freighters  then  procured  a 
policy  of  insurance,  whereby  the  underwriters  agreed  to  pay  a  total  loss  in 
case  the  ship  was  not  allowed  to  load  a  cargo  at  St.  P.  In  fact  the  Russian 
Government,  when  the  ship  arrived  at  St.  P.  presuming  that  the  outward 
cargo  was  British,  refused  permission  to  unload  her,  and  consequently  she 
could  not  take  in  a  Russian  cargo :  on  which  the  master,  judging  for  the 
best,  proceeded  immediately  to  Stockholm,  where,  after  disposing  of  the 
outward  cargo  to  disadvantage,  he  brought  home  a  Swedish  cargo  to  London, 
and  earned  freight  thereon.  Held,  1.  That  the  insurance  was  legal  in  the 
terms  of  it. 

2.  That  the  refusal  of  the  Russian  Government  to  permit  the  ship  to 
unload  her  outward  cargo,  was,  in  effect,  a  refusal  to  allow  her  to  load  a 
cargo  at  St.  P. ;  and  that  a  total  loss  within  the  policy  was  incurred. 

3.  That  the  proceeding  directly  from  St.  P.  to  London  was  not  a  condition 
precedent  to  the  master's  right  to  recover  from  the  freighters  the  dead 
freight  of  2,o00J.    Puller  v.  Stani/orth 486 

19.  Loss  of  voyage — Fear  of  embargo. — A  British  ship  insured 


from  Hull  to  St.  Petersburgh,  having  sailed  under  convoy  to  the  Sound, 
was  afterwards  stopped  in  her  course  by  a  King's  ship  in  the  Baltic  from  an 
apprehension  of  hostilities  for  eleven  days,  and  then  proceeded  to  a  point  of 
rendezvous  for  convoy,  where  she  waited  seven  days  longer,  and  then  sailed 
under  convoy  till  the  King's  officer  received  intelligence  that  a  hostile 
embargo  was  laid  on  British  ships  at  St.  Petersburgh,  when  he  ordered  the 
fleet  back  to  the  place  of  rendezvous,  from  whence  the  ship  returned  to 
Hull :  held  that  this  loss  of  the  voyage  was  not  attributable  to  the  arrest  or 
detainment  of  kings,  &c.  but  immediately  to  the  fear  of  the  hostile  embargo 
in  the  port  of  destination,  and  therefore  not  within  the  policy.  Forsier  v. 
Christie 470 

20.  Neutral  goods  consigned  to  friendly  port. — Although   a 


neutral  should  himself  be  resident  in  a  hostile  port,  an  insurance  on  goods 
(his  property)  consigned  to  a  neutral  or  friendly  port  is  valid.  Bromley  v. 
Hesaelline .        635 

21.  Representation. — A  representation  to  the  underwriters  at  the 


time  of  effecting  a  policy  by  the  owner  of  goods  on  board  a  ship,  as  to  the 
time  of  her  saLing,  being  made  bond  fide  upon  probable  expectation,  does  not 
conclude  him.     Bowdenv,  Vaughan .        340 
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INSURANCE  (MARINE)— 22.  Specific  voyage— Necessary  exten- 
sion.— A  policy  of  insurance  from  Bristol  to  Monte  Video,  or  other  port  in 
the  River  Plate,  where  the  ship,  after  arriving  off  Maldonado  at  the  month 
of  the  Plate,  was  immediately  ordered  off  by  the  British  commander  there 
(the  enemy  having  before  got  possession  of  every  other  port  in  the  river), 
will  not  cover  a  loss  which  happened  to  the  goods  insured  by  a  peril  of  the 
sea  after  the  ship's  departure  from  thence  in  her  way  to  Bio  Janeiro,  which 
was  the  nearest  friendly  port,  and  to  which  she  was  under  a  necessity  of 
going  for  water  and  repairs.    Parkin  v.  Tunno 422 

23.  Usage  of  trade. — According  to  the  usage  of  the  Newfoundland 


trade,  when  ships  arrive  on  the  coast  they  are  either  employed  for  some  time 
in  fishing  (called  banking)  or  they  make  an  intermediate  voyage  in  the 
American  seas,  before  beginning  to  take  in  their  homeward  cargo,  during 
which  they  are  protected  by  a  separate  policy.  Therefore,  in  effecting  a 
policy,  "  lost  or  not  lost  at  and  from  Newfoundland  to  a  port  in  Europe," 
although  the  ship  is  to  be  employed  in  banking,  it  is  not  necessary  to 
disclose  the  fact  to  the  underwriters,  as  their  risk  only  commences  from  the 
time  when  the  banking  or  intermediate  voyage  ends,  and  they  are  bound  to 
know  the  nature  and  circumstances  of  the  branch  of  trade  to  which  the 
policy  relates.     Vallance  v.  Dewar     » 73ft 

INTERNATIONAL  LAW.— A  British  subject  voluntarily  resident  in 
an  enemy's  couutry,  but  naturalized  by  a  neutral  state,  is  an  alien  enemy 
for  civil  purposes  notwithstanding  such  naturalization.  O'Mtulty  v. 
Wilson        ...»..„ 732 

LANDLORD  AND  TENANT— 1.  Breach  of  covenant— Plea  of  non- 
registration.— A  lessee  of  land  in  the  Bedford  Level  cannot  object  to  an 
action  by  his  landlord  for  a  breach  of  covenant  in  not  repairing,  that  the 
lease  was  void  by  the  stat.  15  Gar.  II.  c.  17,  for  want  of  being  registered; 
such  act,  enacting  that  "no  lease,  &c.  should  be  of  force  but  from  the  time 
it  should  be  registered,"  not  avoiding  it  as  between  the  parties  themselves, 
but  only  postponing  its  priority  with  respect  to  subsequent  incumbrancers, 
registering  their  titles  before.    Hodson  y.  Sharpe       .  324 

2.  Covenant — Proper  and   usual. — Under  an  agreement   for  a 


lease  the  lessor  is  not  without  express  stipulation  entitled  to  a  covenant, 
restraining  alienation  without  licences,  as  a  proper  and  usual  covenant. 
Church  v.  Brown 74 

3.  Covenant,  illegal. — A  distinct  covenant  in  a  lease,  whereby  the 


tenant  bound  himself  to  pay  the  property-tax  and  all  other  taxes  imposed  on 
the  premises  or  on  the  landlord  in  respect  thereof,  though  void  and  illegal 
by  the  stat.  46  Geo.  III.  c.  65,  s.  115,  will  not  avoid  a  separate  covenant  in 
the  lease  for  payment  of  rent  clear  of  all  parliamentary  taxes,  &o.  generally; 
for  such  general  words  will  be  understood  of  such  taxes  as  the  tenant  might 
lawfully  engage  to  defray.    Gaskell  v.  King 462 

4.  Notice  to  quit. — A  landlord  of  premises  about  to  sell  them  gave 


his  tenant  notice  to  quit  on  the  11th  of  October,  1806,  but  promised  him  not 
to  turn  him  out,  unless  they  were  sold :  and  not  being  sold  till  February, 
1807,  the  tenant  refused  on  demand  to  deliver  up  possession.  On  ejectment 
brought ;  held  that  the  promise  (which  was  performed)  was  no  waiver  of  the 
notioe,  nor  operated  as  a  licence  to  be  on  the  premises  otherwise  than 
subject  to  the  landlord's  right  of  acting  on  such  notice  if  necessary. 
Whiteacre  d.  Boult  y.  Symonds 224 

5.  Recognition  of  tenancy. — Tenant  in  tail  having  received  an 


ancient  rent  of  1/.  18*.  6d.  from  the  lessor  in  possession  under  a  void  lease 
granted  by  tenant  for  life  under  a  power,  the  rack  rent  value  of  which  was 
30/.  a  year,  cannot  maintain  an  ejectment,  laying  his  demise,  at  least,  on  a 
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prior  day,  without  giving  the  lessee  some  notice  to  quit,  so  as  to  make  him  a 
trespasser,  after  such  recognition  of  a  lawful  possession  either  in  the  relation 
of  tenant,  or  at  least  as  continuing  by  sufferance  till  notice.  Denn  d.  Brunt 
v.  Rawlins 287 

LANDLORD  AND  TENANT— 6.  Lease  granted  under  power. — A 
lease,  granted  under  a  power  directing  the  best  rent  to  be  reserved,  can- 
not be  impeached  merely  by  shewing  that  the  lessor  rejected  at  the  time 
two  specific  offers  of  higher  rent  from  other  tenants ;  though  the  responsi- 
bility of  such  other  tenants  could  not  be  disproved.  Doe  d.  LawUm  v. 
Radcliffe 295 

7.  Ante-dated   lease — Power.— Under  a  power    to    demise   for 

twenty-one  years  in  possession,  and  not  in  reversion,  a  lease  dated  in  fact  on 
the  17th  of  February,  1802,  habendum  from  the  25th  of  March  next  ensuing 
the  date  thereof,  is  good  if  not  executed  and  delivered  till  after  the  25th  of 
March ;  for  it  then  takes  effect  as  a  lease  in  possession  with  reference  back 
to  the  date  actually  expressed.    Doe  d.  Cox  v.  Day   ....        345 

LEASE — For  years  or  lives.    See  Power ;  and  Fraud. 

LIBEL.    See  Defamation. 

LIEN.    See  Solicitor,  3—5. 

LIGHT — Interference  with. — An  injunction  against  darkening  ancient 
windows  is  not  granted  in  every  case  that  would  support  an  action.  The 
effect  must  be  such  material  injury,  amounting  to  nuisance,  as  should,  upon 
equitable  principles  be  prevented.    The  Attorney-General  v.  NicJiol  •        186 

LIMITATIONS — Statute  of— Letter  written  by  wife.— In  an  action 
against  a  husband  for  goods  supplied  to  his  wife  for  her  accommodation  while 
he  occasionally  visit  d  her,  a  letter  written  by  the  wire  acknowledging  the 
debt  within  six  years,  is  admissible  evidence  to  take  the  case  out  of  the 
Statute  of  Limitations.    Gregory  v.  Parker 712 

MANDAMUS.    See  Coroner. 
MANOR.    See  Copyhold. 


[ET — TolL — Where  the  corporation  of  Worcester  had  for  above 
forty  years  received  toll  upon  corn  so)d  in  their  market  by  sample,  and 
afterwards  brought  within  the  city  to  be  delivered  to  the  buyer ;  and  for 
about  sixty  years  back,  as  far  as  living  memory  went,  when  corn  pitched  in 
the  market  place  on  one  market  day  was  not  then  sold,  it  was  usually  put  in 
store  in  the  city,  and  only  one  bag  brought  into  the  next  market  by  way  of 
sample,  and  when  sold  in  that  manner  toll  used  to  be  taken  on  the  whole ; 
this  was  held  by  the  King's  Bench  sufficient  evidence  to  be  left  to  the  jury 
of  a  prescriptive  claim  to  take  toll  on  corn  sold  in  the  market  by  sample, 
and  afterwards  brought  into  the  city  to  be  delivered  to  the  buyer. 

On  the  final  judgment  of  the  Court  being  brought  up,  in  error,  to  the 
Exchequer  Chamber,  held  that  such  prescription  for  toll  on  goods  sold  by 
sample  in  the  market  and  afterwards  brought  into  the  city  to  be  delivered, 
could  not  be  supported.    Hill  v.  Smith         ......    357 

MARRIAGE — 1.  Evidence  of. — Evidence  that  British  subjects  in  a 
foreign  country,  being  desirous  of  intermarrying,  went  to  a  chapel  for  that 
purpose,  where  a  service  in  the  language  of  the  country  was  read  by  a  person 
habited  like  a  priest,  and  interpreted  into  English  by  the  officiating  clerk ; 
which  service  the  parties  understood  to  be  the  marriage  service  of  the  Church 
of  England,  anil  they  received  a  certificate  of  the  marriage,  which  was  after- 
wards lost,  is  sufficient  whereon  to  found  a  presumption  (nothing  appearing 
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to  the  contrary)  that  the  marriage  was  duly  celebrated  according  to  the  law 
of  that  ominty. 

And  such  Br.tish  subjects  being  attached  at  the  time  to  the  British  army 
on  service  in  such  foreign  country,  and  having  military  possession  of  the 
place,  such  marriage  would  be  a  good  marriage  by  the  law  of  England,  as  a 
marriage  contract  jot  verba  de  prceeenti  before  the  Marriage  Act;  marriages 
beyond  sea  being  excepted  out  of  that  Act.  R.  v.  The  Inhabitants  of 
Brampton       .  299 

XTABBIAGE — 2.  Of  illegitimate  minor  —  Consent.— All  marriages, 
whether  of  legitimate  or  illegitimate  children,  are  within  the  general  provi- 
sions of  26  Geo.  II.  c.  33,  which  requires  all  marriages  to  be  by  bar.ns  or 
licence :  and  a  marriage  of  an  illegitimate  minor  had  by  licence  with  the 
consent  of  her  mother  is  void  by  the  1 1th  section ;  the  words  father  and 
mother  in  that  section  meaning  legitimate  parents.    Priestly  v.  Hughe*.  406 

MABBIED  WOMAN'— 1.  Ante- nuptial  debt.— A  debt  contracted  by 
the  wife  before  marriage  survives  (at  common  law)  against  her  upon  the 
death  of  her  husband.     Woodman  v.  Chapman 666 

2.  Separate  estate — Bond. — Bond  of  a  feme  covert,  as  a  surety, 

enforced  against  her  separate  estate,  under  a  settlement  to  her  separate  use, 
with  power  of  appointment  by  wilL    Heailey  v.  Thomas        .        .  122 


MASTEB— Authority  of,  to  sell  ship.    See  Ship  and  Shipping,  6. 

MASTER  AND  SEBVANT— 1.  Money  paid  to  master  for  special 
services  of  servant  — If  A.  while  employed  as  master  of  a  ship,  of  which 
B.  is  the  owner,  gives  part  of  his  personal  services  to  0.  for  a  stipulated  sum, 
and  G.  pays  this  into  the  hands  of  B.,  an  action  to  recover  it  cannot  be 
supported  against  B.  at  the  suit  of  A.     Thompson  v.  Havelock      .        .     744 

2.  Coach  proprietor's  liability  for  negligence  of  driver. — The 


proprietor  of  a  stage  coach  is  answerable  for  the  negligence  of  the  driver, 
from  the  usual  place  of  taking  up  passengers,  not  only  till  tho  coach  arrives 
at  its  place  of  destination,  but  till  the  passengers  are  there  safely  set  down. 
The  driver  of  a  stage  coach,  before  passing  through  any  place  that  is  dan- 
gerous, is  bound  to  inform  the  passengers  of  the  full  extent  of  the  danger ; 
and  if  he  proceeds  without  giving  them  this  information,  the  proprietor  is 
liable  ior  any  injury  they  may  thereby  suffer,  which  they  might  have 
escaped  by  alighting.    Dudley  v.  Smith 661 

3.  Seduction. — Damages  ultra  the  mere  loss  of  service  having  been 

given  against  the  defendant  for  debauching  and  getting  with  child  the 
adopted  daughter  and  servant  of  the  plaintiff,  by  which  he  lost  her  service, 
the  Court  refused  to  set  aside  the  inquisition.     Irwin  v.  Deurman         .    423 

MINE— Bight  to  work.    See  Copyhold,  6,  7. 

MONEY  PAID— Recovery  of. — If  an  insurance  broker,  when  a  loss 
happen*  upon  a  policy  which  he  has  effected,  pays  the  assured  the  full 
amount  subscribed,  he  cannot  recover  back  any  part  of  it  upon  the  ground 
that  before  the  loss  happened  one  of  the  underwriters  upon  the  policy  had 
became  insolvent,  and  that  he  was  not  aware  of  this  fact  when  he  paid  the 
money.    Edgar  v.  Bumstead 713 

NEGLIGENCE— 1.  Dock  proprietor. — The  proprietor  of  a  dry  dock  is 
undtr  a  duly  towards  the  owners  of  ships  received  in  the  dock  to  have  a 
sufficient  number  of  men  on  the  premises  to  take  precautions  against 
danger  such  as  the  pressure  of  an  unusually  high  tide.     Leek  v.  Maestaer 

660 

2.  Measure  of  damages. — In  an  action  ior  negligence,  whereby 
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the  plaintiffs  wife  was  killed  be  is  not  entitled  to  any  damages  for  the  loss 
of  her  society  or  assistance  in  business,  or  for  bis  mental  sufferings  on  her 
account,  after  the  moment  of  her  death.    Baker  v.  Bolton    .  734 

NEGLIGENCE— 3.  Of  driver.    See  Master  and  Servant,  2. 

PAIiAOE— A  sheriff  may  not  execute  process  in.— A  royal  palace 
being  kept  in  a  constant  state  of  preparation  to  receive  the  King  is  privileged 
against  the  intrusion  of  the  sheriff  for  the  purnose  of  executing  process  against 
the  goods  of  a  person  having  the  use  of  certain  apartments  therein.  Winter 
v.  Miles 391 

PARLIAMENTARY  ELECTION— Candidate's  liability  for  ex- 
penses.— A  candidate  at  an  election  of  members  of  Parliament  is  not  liable 
for  any  part  of  the  expenses  of  the  election,  except  by  positive  statute  or  his 
own  undertaking,  notwithstanding  a  long  usage  for  the  expenses  being  rate- 
ably  defrayed  by  the  candidates.    Morris  v.  Burdett     .  667 

PARTNERSHIP— 1.  Authority  of  partner  to.  bind  firm.— The 
authority  of  one  partner  to  bind  another  by  signing  bills  of  exchange  and 

Sromissory  notes  in  their  joint  names  is  only  an  implied  authority,  and  may 
e  rebutted  by  express  previous  notice  to  the  party  taking  such  security 
from  one  of  them,  that  the  other  would  not  be  liable  for  it.  Lord  Gallway 
y.  Mathew •.,.     289 

2.  When  firm  bound  by  acts  fraudulent  as  between  partners.— 

Where  one  of  two  partners,  with  the  intention  of  cheating  the  other,  goes  to 
a  shop  and  purchases  articles  such  as  might  be  used  in  the  partnership 
business,  which  he  instantly  converts  to  his  own  separate  use,  if  there  was 
no  collusion  between  him  and  the  seller,  this  is  to  be  considered  a  partner- 
ship transaction,  and  the  innocent  partner  is  liable  for  tho  price  of  the 
goods,  without  proof  of  any  previous  dealings  between  the  parties.  Bond  v. 
Gibson  h '      .        .        .        .  .     .    665 

3.  Insolvent  partner  has  no  authority  to  bind  firm. — When  a 

partner  becomes  bankrupt,  all  his  authorities  to  bind  the  firm  by  dealings 
in  the  ordinary  course  of  business,  are  deemed  as  having  been  determined 
by  the  act  of  bankruptcy.     Thomason  v.  Frere '341 

4.  Dissolution  by  bankruptcy  of  partner — Right  of  assignees 

to  subsequent  profits. — A  partnership  being  dissolved  by  the  bankruptcy 
of  one  partner,  the  assignees  are  entitled,  beyond  an  account  and  distribution 
of  the  stock,  Ac.  to  a  participation  of  subsequent  profits,  made  by  tho  other 
partners,  carrying  on  the  trade  with  the  capital,  as  constituted  at  the  time  of 
the  bankrup.cy.     Crawshay  v.  Collins 61 

5.  Dissolution  of. — Partnership  without  any  provision  as  to  its 

duration  may  be  determined  without  previous  notice;  subject  to  the 
accounts,  to  wind  up  the  concern.      Peacock  v.  Peacock         .        .        .     138 

6.  Misconduct  of  partner. — Partnership  disputes.  Alleged  mis- 
conduct of  managing  partner.  Motion  for  the  appointment  of  a  manager 
refused.     Waters  v.  Taylor 1 

7.  Partner  competing  with  firm. — A  partner  must  account  for  the 

profits  of  a  business  carried  on  by  him  in  competition  with  the  partnership 
business  and  in  violation  of  the  partnership  agreement.    Somerville  v.  Mackay 

200 

PLEADING — Sham  plea. — Where  a  sham  plea  was  pleaded  of  judg- 
ment* recovered  in  the  Court  of  Piepoudre  in  Bartholomew  Fair,  in  terms 
palpably  fictitious  and  out  of  the  regular  course,  the  Court  reprobated  the 
practice,  and  suffered  the  plaintiff  to  sign  interlocutory  judgment  as  for 
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want  of  a  plea,  and  made  the  defendant's  attorney  pay  all  the  costs  occa- 
sioned by  the  plea,  and  the  costs  of  the  rule  for  correcting  the  proceedings 
Blewitt  v.  Maraden         ...,,.,..         .     28^ 

And  see  Highway,  5.  $ 

PO WEIL— Lease  for  years  or  lives. — An  estate,  the  greater  part  o: 
which  was  in  lease,  either  for  years  certain  not  exceeding  twenty-one,  o: 
for  longer  terms  of  years  determinable  on  lives,  was  settled  on  severa 
tenants  for  life  in  succession,  with  remainders  in  tail ;  with  power  to  even 
tenant  for  life  "from  time  to  time,  by  indenture  to  make  leases  of  at 
or  any  part  or  parts  of  the  demesne  lands,  whereof  he  should  be  in  th< 
actual  possession  as  aforesaid,  for  any  term  or  number  of  years,  not  exceed- 
ing twenty-one  years,  or  for  the  life  or  lives  of  any  one,  two,  or  three 
person  or  persons :  so  as  no  greater  estate  than  for  three  lives  be  at  any  one 
time  in  being  in  any  part  of  the  premises ;  and  so  as  the  ancient  yearly  rent, 
&c.  be  reserved."  Held,  that  the  power  only  authorized  either  a  chattel 
lease,  not  exceeding  twenty-one  years,  or  a  freehold  lease  not  exceeding 
three  lives;  and  that  a  lease  by  tenant  fur  life  for  ninety-nine  years  deter- 
minable on  lives,  as  it  might  exceed  tweuty-one  years,  was  void  at  law, 
and  was  not  even  good  pro  tanto  for  the  twenty-one  years.  Roe  d.  Brune  v. 
Prideaux ~.        .         .     258 

PRACTICE — 1.  New  trial. —  The  Court  will  not  grant  a  new  trial  on 
account  of  a  verdict  being  against  evidence,  where  the  damages  to  be 
recovered  would  not  exceed  five  pounds.    Roberta  v.  Karr    .        .        .     592 

2.  Irregularity  in  writ — Stay  of  proceedings. — If  the  English 

notice  at  the  foot  of  common  process  require  the  defendant  to  appear  at  a 
return  day  in  an  impossible  year,  it  is  not  an  irregularity  for  which  the 
Court  will  set  aside  the  proceedings.    Steel  v.  Campbell        •        •        •     557 

3.  Writ  served  in  wrong  name. — If  a  defendant  be  served  with  a 

writ  by  a  wrong  christian  name  of  W.,  and  do  not  appear  to  it,  the  plaintiff 
cannot  file  common  bail  for  him  in  his  right  name  of  E.,  sued  by  the  name 
of  W.,  nor  declare  against  him  de  bene  ease  in  that  form ;  and  the  proceed- 
ings were  set  aside  for  irregularity,  after  interlocutory  judgment  signed  for 
want  of  a  plea.    Bring  v.  Dickenson 283 

4.  Writ  sued  out  in  wrong  name. — After  a  writ  sued  out,  and 

common  bail  filed  against  a  defendant  by  the  name  of  J.,  it  is  irregular  for 
the  plaintiff  to  declare  against  him  by  the  name  of  E.,  sued  by  the  name 
of  J.    Delanoy  v.  Cannon 315 

PRINCIPAL  AND  AGENT— 1.  Agent  mixing  principal's  money 
with  his  own. — An  agent,  or  bailiff,  confounding  his  principal's  property 
with  his  own,  may  be  charged  with  the  whole ;  except  what  he  can  prove  to 
be  his  own.    Lupion  v.  White,  White  v.  Lupton    .....       94 

2.  General  authority  implies  usual  course  of  business. — An 

agent  employed  generally  to  do  any  act,  is  authorised  to  do  it  only  in  the 
usual  way  of  business.  Therefore  as  stock  is  sold  usually  for  ready  money 
only,  a  broker  employed  to  sell  stock  cannot  Fell  it  upon  credit,  without  a 
special  authority,  although  acting  bond  fide,  and  with  a  view  to  the  benefit 
of  his  principal.     Wiltshire  v.  Sima        ...,..,    673 

And  see  Goods,  Sale  of. 

PRIZE — Interest  in. — No  interest  completely  vested  in  prize  before 
condemnation  :  but  upon  condemnation  it  is  considered  the  property  of  the 
captor  from  the  time  of  the  capture.    Stevena  v.  Bagwell        .        .        .46 
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PROMISSORY  NOTE— 1.  Alteration.— A  promissory  note  for  100/. 
payable  to  the  plaintiff  or  order,  and  originally  expressed  to  be  for  value 
received  generally,  being  altered  the  next  day  upon  the  suggestion  of  one 
of  the  parties,  requires  a  new  stamp ;  the  words  added  being  material,  and 
not  having  been  originally  intended  to  be  inserted  and  omitted  by  mistake. 
Knitl  v.  Williams 349 

2.  Unauthorized  negociat ion— Holder  for  value. — Although  the 

bond  fide  holder  of  a  promissory  note,  made  without  consideration,  himself 
gave  a  full  consideration  for  it,  yet  if  he  took  it  after  it  was  due  from  an 
lndorser,  who  had  been  entrusted  with  it  for  a  special  purpose  and  without 
any  right  to  negociate  it,  he  cannot  maintain  an  action  upon  it  against  the 
maker.     Tinson  v.  Francis 617 

PUBLIC  POLICY.     See  Contract,  1. 

REGISTRATION— Of  lease,    See  Landlord  and  Tenant,  I. 
— —  Of  ship.     See  Ship  and  Shipping,  8. 

RESTRAINT  OF  MARRIAGE.    See  Wager. 

SEDUCTION.    Sec  Master  and  Servant,  3. 

SHERIFF.    See  Evidence,  3,  and  Palace. 

SHIP  AND  SHIPPING— 1.  Condition  to  sail  direct.— By  a  charter- 
party  between  the  plaintiff,  the  captain  of  a  ship,  and  the  defendant's  agent 
abroad,  for  the  carriage  of  timber  from  Riga  to  Portsmouth,  at  a  stipulated 
rate  per  load,  the  former  bound  himself,  after  receiving  his  cargo  on  board 
to  sail  with  the  first  favourable  wind  direct  to  the  port  of  Portsmouth.  The 
ship  however  unnecessarily  entered  the  harbour  of  Copenhagen,  where  she 
was  detained  several  weeks,  by  means  whereof  the  defendant  was  put  to 
considerable  expense  in  having  fresh  insurances  done  upon  her  cargo.  In 
an  action  of  indebitatus  assumpsit  for  the  freight,  held,  that  the  plaintiff's 
covenant  to  sail  direct  to  Portsmouth  was  not  a  condition  precedent ;  and 
that  the  deviation  could  not  be  given  in  evidence,  either  as  a  bar  to  the 
action,  or  to  diminish  the  damages.    Bvrumunn  v.  Tooke       .        .        .    707 

2.  Destruction  of  vessel  by  fire. — An  allowance  for  extra  men 


being  covenanted  to  be  paid  by  the  freighter,  the  residue  of  which  (after 
part  payment)  was  not  to  be  paid  till  the  ship's  discharge,  or  return  from 
ner  voyage,  and  the  ship  having  sailed  on  a  voyage  to  St.  Domingo,  where 
she  arrived,  but  was  burnt  before  her  return ;  held  that  such  loss  was  a 
discharge  of  her  from  the  freighter's  employment,  as  if  by  the  act  of  the 
freighter,  on  which  such  extra  allowance  became  payable.  Havelock  v. 
Oeddes 380 

3.  Freight — Sale  of  cargo. — The  plaintiff  agreed  to  let  his  ship 


to  freight  to  the  defendants  on  a  voyage  from  Shields  to  Lisbon,  witn 
convoy ;  the  freight  to  be  pajdon  delivery  of  the  cargo ;  the  ship  sailed 
from  Shields  ana  joined  cou-v^n^  Portsmouth,  and  after  being  detained 
off  Lymington,  her  sailing  orders  were  recalled  by  the  convoy,  in  conse- 
quence of  the  occupation  of  Portugal  by  the  enemy.  The  defendants 
having  refused  to  accept  the  cargo  at  Portsmouth,  to  which  port  the  ship 
returned,  it  was  unloaded  by  the  plaintiff,  after  notice  to  the  defendants,  and 
then  was  sold  by  consent  of  both  parties  without  prejudice :  held  that  the 
plaintiff  could  not  recover  freight  pro  rata  or  demurrage.    Liddard  v.  Lopes. 

368 
4. Unauthorized  sale  of  cargo. — Where  in  a  charter-party 


freight  was  to  be  paid  at  so  much  per  ton,  on  a  right  and  true  delivery  of 
R.B. — VOL.  X*  3D 
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the  homeward-bound  cargo,  from  Honduras  Bay  to  London ;  and  the  ship 
and  cargo,  after  capture  and  recapture,  haying  oeen  wrecked  at  St.  Kitt's, 
into  which  they  were  carried  by  the  recaptors,  a  sale  of  the  cargo  was 
directed  by  the  Vice- Admiralty  Court  there,  on  the  application  of  the 
master  acting  bond  fide  for  the  benefit  of  all  concerned,  but  without  orders 
from  any ;  and  the  proceeds  of  the  sale  were  remitted  to  the  shipowners. — 
Held,  that  the  freighter  might  recover  such  proceeds  in  assumpsit  for  money 
had  and  received,  without  allowing  freight  pro  raid  itineris.  Hunter  v. 
Prineep 328 

SHIP  AND    SHIPPING— 5. A  covenant  in  a  charter-party   of 

affreightment  that  the  owner  shall  at  his  expense  forthwith  make  the 
ship  tight  and  strong,  &c.  for  a  voyage  for  twelve  months,  &c.  and  keep 
her  so,  is  not  a  condition  precedent  to  the  recovery  of  freight,  after  the 
freighter  had  taken  the  ship  into  his  service  and  used  her  for  a  certain 
period:  but  if  the  freighter  be  afterwards  delayed  or  injured  by  the 
necessity  of  repairing  her,  he  has  his  remedy  in  damages. 

But  if  the  owners  neglect  to  repair  in  the  first  instance  had  precluded 
the  freighter  from  making  any  use  of  the  vessel,  that  would  have  gone  to 
the  whole  consideration,  and  might  have  been  insisted  on  as  a  bar  to  the 
action. 

The  freight  being  reserved  at  so  much  per  month,  was  earned  at  the  end 
of  each  month,  although  the  stipulated  times  of  payment  were  from  four 
months  to  four  months,  and  the  ship  were  lost  before  the  end  of  fourteen 
months.    Havelock  v.  Geddes         ........    380 

6.  Master's  authority  to  sell  ship — Powers  of  Vice- Admiralty 

Courts. — The  Vice- Admiralty  Courts  abroad  have  no  authority,  upon  the 
mere  petition  of  the  captain  of  a  ship  bound  on  a  foreign  voyage,  to  decree 
the  sale  of  such  ship,  reported  upon  survey  not  to  be  seaworthy.  Nor  does 
it  appear  that  the  master  has  any  original  authority  to  sell  the  ship  under 
such  circumstances,  and  to  put  an  end  to  the  adventure  by  such  dis- 
cretionary act  of  his  own,  when  he  might  in  fact  have  repaired  the  ship 
and  continued  the  voyage.    Reid  v.  Darby 246 

7.  Master's  liability  for  wrongful  act  of  sailor. — If  one  of  a 

ship's  crew  does  a  wilful  act  of  injury  to  another  ship,  without  any  direction 
from  or  privity  of  the  master,  trespass  cannot  be  maintained  against  the 
master,  although  he  was  on  board  at  the  time. 

The  master  of  a  ship  is  not  discharged  of  his  responsibility  for  the  acts  of 
his  crew,  although  done  under  the  direction  of  a  pilot,  who,  by  the  regula- 
tions of  a  statute,  supersedes  the  master  for  the  time  in  the  government  of 
his  ship.    Bowcher  v.  Noidsttom 608 

8.  Property  in — Registry. — The  registry  of  a  ship  is  conclusive 

evidence  of  the  property  upon  the  policy  of  the  Registry  Acts ;  even  against 
the  claims  of  joint  creditors,  upon  a  joint  purchase  and  various  acts  of 
apparent  joint  ownership.    Ex  parte  Yallop 24 

9.  Sale  of-— Transfer  of  covenant. — A  covenant  in  a  charter- 
party  of  affreightment,  to  pay  freight  to  the  owner  for  the  hire  of  the  vessel, 
is  not  transferred  to  the  vendee  by  a  bill  of  sale  of  the  ship,  made  during 
the  voyage :  and  such  owner  afterwards  becoming  bankrupt,  his  assignees, 
and  not  the  vendee  of  the  ship,  have  the  legal  right  to  receive  the  freight 
and  demurrage  due  from  the  freighter  upon  the  charter-party.  Spiidt  v. 
Bowles 296 

10.  Short  car^o.— Where  the  master  and  the  freighter  of  a  vessel 


mutually  agreed  in  writing  that  the  ship,  should  with  all  convenient  speed 
proceed  to  St.  Petersburgh,  and  there  load  from  the  freighter's  factors  a 
complete  cargo,  and  proceed  therewith  to  London,  and  deliver  the  same  on 
being  paid  freight  at  so  much  per  ton :  one  half  to  be  paid  on  right  delivery, 
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the  other  at  three  months :  held  that  the  delivery  of  a  complete  cargo  was 
not  a  condition  precedent;  but  that  the  master  might  recover  freigm  for 
a  short  cargo  at  the  stipulated  rates  per  ton ;  the  freighter  having  his 
remedy  in  damages  for  such  short  delivery.    Ritchie  v.  Atkinson  .        .    307 

SHIP  AND  SHIPPING— 11.  Apprehension  of  hostilities.— 

The  master  and  the  freighter  of  a  vessel  having  mutually  agreed  in  writing, 
that  the  ship  should  proceed  to  St.  Petersburzh,  and  there  load  from  the 
freighter's  factor  a  complete  cargo  of  hemp  ana  iron,  and  proceed  therewith 
to  London,  and  deliver  the  same,  on  being  paid  freight,  &c;  held  that  the 
master,  after  taking  in  at  St.  Petersburgh  about  half  a  cargo,  having  sailed 
away  upon  a  general  rumour  of  a  hostile  embargo  being  laid  on  British 
ships  by  the  Russian  Government,  was  liable  in  damages  to  the  freighter 
for  the  short  delivery  of  the  cargo ;  though  he  acted  bona  fide ;  and  a 
hostile  embargo  and  seizure  was  in  fact  laid  on  six  weeks  afterwards. 
Atkinson  v.  Ritchie ,')"'- 

12.  Collision.    See  Trespass,  1. 

SOLICITOB — 1.  Bill  of  costs. — An  attorney,  not  having  delivered  any 
bill  to  his  client  before  action  brought;  but  having  delivered  a  bill  of 
particulars  of  his  demand  under  a  Judge's  order  after  action  brought;  is 
entitled  to  recover  items  of  charge  for  money  paid  for  his  client's  use,  having 
no  reference  to  his  business  of  an  attorney;  although  other  items  in  the 
bill  of  particulars  might  be  taxable,  and  within  the  provision  of  the  stat. 
2  Geo,  II.  c.  23,  s.  23,  requiring  a  bill  to  be  delivered  a  month  before  the 
action  brought.    Mowbray  v.  Iteming 508 

2. Although  an  attorney  shews  his  client  a  copy  of  his  bill, 

explaining  the  different  charges  to  him,  in  the  reasonableness  of  which  the 
client  acquiesces,  the  attorney  is  still  bound  to  leave  a  copy  of  the  bill  with 
him,  according  to  the  provisions  of  stat.  2  Geo.  II.  c.  23,  before  he  can 
maintain  an  action  upon  it.  But  where  several  are  jointly  liable  to  an 
attorney  for  business  done,  the  delivery  of  a  copy  of  the  bill  to  one  of  them 
is  sufficient  to  maintain  a  separate  action  against  any  of  the  others.  Money 
paid  by  an  attorney  for  costs  which  his  client  is  adjudged  to  pay  is  a  dis- 
bursement within  2  Geo.  II.  c.  23.     Crowder  v.  Shee    .        .        .        .722 

3.  Lien. — A  solicitor  has  a  general  lien  on  papers  in  his  possession ; 

not  limited,  without  special  agreement,  to  the  occasion  on  which  such  papers 
were  delivered.    Ex  parte  Sterling 177 

—  4. Solicitor's  lien  on  papers  superseded  by  taking  security. 

Cowell  v.  Simpson 181 

5. Lien  of  the  agent  in  town  upon  the  papers  in  his  hands  for 

what  was  due  to  him,  as  agent  in  the  cause,  from  the  solicitor  in  the  country. 
Ward  v.  Bepple 80 

TENANTS  IN  COMMON.    See  Waste,  2. 

TENDER — 1.  Money  must  be  produced. — To  make  a  legal  tender 
there  must  either  be  an  actual  offer  of  the  money  produced,  or  the  produc- 
tion of  it  must  be  dispensed  with  by  the  express  declaration  or  equivalent 
act  of  the  creditor.     Thomas  v.  Evans 229 

2.  To  agent. — A  tender  of  money  to  an  agent  authorized  to  receive 

payment  is  a  good  tender  to  the  creditor  himself.     Qoodland  v.  Blewith    731 

TIMS— Computation  of.    See  Will,  4. 

TOLL— Account  stated. — A  collector  or  renter  of  turnpike  tolls,  though 
illegally  appointed,  without  the  forms  prescribed  by  statute,  may  recover  the 

3  D  2 
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amount  of  the  tolls  for  which  he  had  credited  the  defendant  passing  through 
the  gate ;  no  objection  being  made  to  the  plaintiff's  title  by  the  trustees  or 
creditors  of  the  turnpike.  And  the  plaintiff  having  sent  to  the  defendant 
an  account  of  the  tolls  due,  who  not  Ions  after  sent  67.  enclosed  in  a  letter  to 
the  plaintiff,  in  which  he  stated  that  sue  should  have  the  remainder  next 
week,  is  evidence  of  an  account  stated,  and  a  recognition  of  the  intestate's 
title  to  be  accounted  with  for  the  tolls.    Peacock  v.  Harris    .        .        .231 

TRESPASS — 1.  Collision  at  sea. — If  the  owner  of  a  ship,  being  himself 
on  board,  and  standing  at  the  helm,  unintentionally  runs  her  against  another 
ship,  from  unskilful  management,  the  remedy  is  trespass  and  not  cose. 
Covell  v.  Laming 735 

2.  Jus  tertii. — In  trespass  quart  clausum  f regit,  the  defendant  can- 
not set  up  B.JU8  tertii  to  rebut  the  mere  possessory  title  of  the  plaintiff,  unless 
he  acted  under  the  authority  of  such  right.     Chambers  v.  Donaldson     .    435 

3.  Intending   purchaser   in   possession. — Injunction    against 

cutting  timber  in  the  case  of  trespass  by  a  person  who  had  got  possession 
under  contract  to  purchase.     Crockford  v.  Alexander     ....      44 

TRUST — 1.  Power  founded  on  personal  confidence. — A  power  to 
trustees  based  on  personal  confidence  is  primd  facie  limited  to  the  original 
trustees,  and  does  not  pass  to  others  who  may  subsequently  fill  the  office  of 
trustee,  unless  an  instruction  to  that  effect  is  clearly  expressed.  Cole  v. 
Wade 129 

2.  Purchase  in  son's  name. — Purchase  in  the  name  of  another 


a  trust  for  tho  party  who  pays  the  consideration ;  except  by  a  parent  in  the 
name  of  his  child,  which  is  presumed  an  advancement.  The  presumption 
is  capable  of  being  rebutted ;  but  does  not  give  way  to  slight  circumstances. 
Finch  v.  Finch 12 


VENDOR  AND  PURCHASER— 1.  Purchaser  in  possession— In- 
junction against  cutting  timber.     Crockford  v.  Alexander       .        .      44 

2.    Specific    performance — Injunction. — Injunction   restraining 


vendor,  defendant  to  a  bill  for  specific  performance,  from  conveying  the 
legal  estate.    Echliff  v.  Baldwin .178 

3.  Parol  evidence. — Parol  evidence,  in  aid  of  a  specific  per- 
formance upon  the  sale  of  an  estate  by  auction,  to  explain  by  declarations  of 
the  auctioneer  an  ambiguity  on  the  face  of  the  particular  agreement,  signed 
on  the  back  of  the  particular,  binding  the  purchaser,  defendant,  "  to  a  strict 
fulfilment  of  this  article,  and  to  abide  by  the  conditions  and  declarations 
made  at  the  sale,"  rejected.    Jligginaon  v.  Clowes  .        .        .        .112 

4.  Defect  in  title. — A  leasehold  was  sold,  subject  to  a  ground-rent, 

which  was  said  to  be  apportioned  out  of  a  larger  rent,  out  the  apportionment 
was  not  evidenced  by  any  existing  deed,  but  only  by  the  acceptance  of  a 
mesne  landlord,  and  presumption :  held  that  the  purchaser  was  not  bound  to 
accept  the  title.    Barnwell  v.  Harris 560 

5.  Objection   to   title— Purchaser   in   possession. — Purchaser, 

having  taken  possession,  but  objecting  to  the  title,  required  either  to  pay  in 
the  purchase-money  or  deliver  up  possession.     Clarke  v.  Wilson  .        .      82 

6.  Purchaser's  objection  to  title. — A  purchaser  is  not  precluded 

from  insisting  upon  an  objection  to  title,  even  though  such  objection 
appeared  on  the  abstract,  delivered  before  he  filed  his  bill  for  specific  per- 
formance.   Stapylton  v.  Scott 179 

7.  Specific  performance— Title. — Reservation  of  saltworks, mines, 

&c.  in  1704,  with  a  right  of  entry,  though  no  instance  of  any  claim.    The 
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title  had  been  transferred  in  1761  without  such  reservation,  upon  the  usual 
covenants.  Held  an  objection,  giving  a  right  to  compensation.  Seaman  v. 
Yawdrey 207 

VENDOR  AND  PURCHASER— 8.  Effect  of  possession  as  notice 
of  title. — The  possession  of  a  tenant  is  notice  to  a  purchaser  (as  between 
himself  and  the  tenant)  of  the  actual  interest  the  tenant  may  have,  either 
as  tenant,  or,  as  in  this  instance,  under  an  agreement  to  purchase  the 
premises.    Daniels  y.  Davison 171 

0.  Vendor's  lien. — A  vendor  has  a  lien  for  purchase-money  unpaid 

against  the  vendee,  volunteers,  and  purchasers  with  notice,  or  having 
equitable  interests  only,  claiming  under  him ;  unless  clearly  relinquished ; 
of  which  another  security  taken,  and  relied  on,  may  be  evidence.  Mavkreth 
v.  Symmons 85 

10.  Recovery  of  deposit. — A.  as  the  agent  of  B.  the  owner  of  land, 

entered  into  an  agreement  for  the  sale  of  it  with  0.,  who  appeared  to  act  on 
his  own  account,  out  in  fact  was  the  agent  of  D.,  and  A.  and  C.  bound  them- 
selves in  a  penalty  for  the  performance  of  the  agreement,  whereupon  C.  paid 
A.  part  of  the  purchase-money  as  a  deposit.  Held  that  upon  a  breach  of  the 
agreement  D.  might  sue  13.  to  recover  back  the  deposit.  The  Duke  of 
Norfolk  v.  Worthy 749 

VICE- ADMIRALTY  COURT— Powers  of.  See  Ship  and  Shipping,  6. 

WAGER — Restraint  of  marriage. — A  wagering  contract  for  fifty 
guineas,  that  the  plaintiff  would  not  marry  within  six  years,  is  prima  facie 
in  restraint  of  marriage,  and  therefore  void.    Hartley  v.  llice        .        .    228 

WARRANTY— Breach  of.    See  Animals,  4. 

WASTE — 1.  Equitable — Ornamental  trees. — Injunction  against  cut- 
ting ornamental  timber,  upon  tho  principle  of  equitable  waste,  extended  to 
trees,  planted  for  the  purpose  of  excluding  objects  from  view.    Day  v.  Merry 

200 

2.  Tenants  in  common. — Injunction  against  waste  between  tenants 

in  common,  on  the  ground  that  one  was  occupying  tenant  to  the  other : 
otherwise  not,  except  as  to  destruction.  Equitable  waste  by  cutting  trees, 
planted  for  ornament.     Tiuort  v.  Twort 141 

And  see  Trespass,  3 ;  and  Will,  20. 

WII#L— 1.  "At  her  disposal  afterwards  to  leave  it  to  whom  she 
pleases." — One  devises  all  his  freehold  estate  to  his  wife  during  her  natural 
life,  "  and  also  at  her  disposal  afterwards  to  leave  it  to  whom  she  pleases ;  " 
held  that  this  only  gave  her  a  power  to  leave  it  by  will ;  and  therefore  that  a 
disposition  of  it  by  feoffment  in  her  lifetime  was  void.  Doe  d.  Thorley  v. 
Thorley 352 

2.  Charity. — Trust  by  will  to  pay  the  income  to  the  testator's  wife 


for  life ;  enjoining  her  to  co-operate  with  his  trustees  in  carrying  his  wishes 
into  execution ;  and  directing  her  with  the  advice  and  assistance  of  his 
trustees  to  lay  out  one  moiety  in  promoting  charitable  purposes,  as  well  of  a 
public  as  a  private  nature,  and  more  especially  in  relieving  such  distressed 
persons,  either  the  widows  or  children  of  poor  clergymen,  or  otherwise,  as 
his  wife  shall  judge  most  worthy  and  deserving  objects ;  giving  a  preference 
always  to  poor  relations.  The  object  is  charity  in  general ;  with  a  preference, 
but  not  confined  to  poor  relations :  the  distribution  to  be  at  the  discretion  of 
the  wife,  with  the  advice  and  assistance,  not  subject  to  the  control,  of  the 
trustees.     Waldo  v.  Caley 165 
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WILL- 3.  u Children."— Beaiduary  bequest  to  A.  "in  case  she  should 
have  legitimate  children ;  in  failure  of  which  "  to  go  oyer. 

A.  having  only  one  child  born  alive,  who  died  before  her,  entitled 
absolutely.     Wall  v.  Tomlinwn 212 

4.  Condition — Computation  of  time. — Bequest  of  residue,  in  trust, 

in  case  A.  shall  within  six  calendar  months  after  the  testator's  decease  give 
security  not  to  marry  B.  then,  and  not  otherwise,  to  pay  to  the  children  of 
A. ;  with  a  proviso  to  go  over,  if  she  shall  refuse  or  neglect  to  give  such 
security.  A  condition  precedent.  The  six  months  are  exclusive  of  the  day 
of  the  testator's  death.    Lester  v.  Garland 68 

5.  Conversion. — Where  a  conversion  of  land  is  directed  for  the 

general  purposes  of  a  will,  and  some  of  those  purposes  fail,  vet  the  conver- 
sion being  effectual,  the  surplus  proceeds  result  to  the  heir  at  law  as 
personal  estate.  But  where  a  conversion  of  land  is  directed  by  will  for  a 
particular  purpose  only  (i.e.  payment  of  debts),  all  that  is  not  required  for 
that  purpose  results  to  the  heir  at  law  as  land,  as  if  the  conversion  had 
completely  failed.     Wright  y.  Wright 1G1 

6.  Direction  to  pay  another's  debts. — Charge  by  will  on  real 

estate  of  simple  contract  debts  of  another  person  considered  as  a  legacy, 
carrying  interest  from  the  death  of  the  testator  at  4  per  cent.  Shirt  V. 
Westby 210 

— ■ —  7.  Estate  tail. — Devise  to  A.  and  after  his  death  to  his  first  and 
other  sons,  and  in  default  of  male  issue  then  unto  his  eldest  and  other 
daughters,  and  to  their  heirs  male  for  ever.  An  estate  in  tail  male  in  A. 
Wight  Y.Leigh 120 

8.  Under  a  devise  of  land  to  a  trustee  and  his  heirs,  out  of  the 

rents  and  profits  to  pay  an  annuity  to  the  testator's  wife  and  the  overplus  to 
his  nephews ;  and  after  his  wife's  death  to  the  use  of  his  nephews  and  the 
survivor  for  their  lives;  remainder,  to  the  use  of  the  trustee  to  preserve 
contingent  uses  and  estates,  &c.  during  their  lives ;  and  after  their  deceases 
in  trust  for  the  heirs  male  of  the  body  and  bodies  of  the  nephews ;  and  in 
default  of  such  issue,  then  to  the  use  of  another  in  fee.  Held  that  the 
limitation  in  trust  for  the  heirs  male  of  the  body  and  bodies  of  the  nephews 
was  executed  by  the  statute,  and  therefore  united  with  the  prior  use 
executed  in  them  for  life ;  and  that  a  recovery  suffered  of  the  whole  estate 
by  the  survivor  of  the  nephews  after  the  death  of  the  other  nephew  without 
issue,  and  after  the  death  of  his  own  issue,  bound  the  entail,  and  defeated 
the  subsequent  limitation  in  fee.    Doe  d.  Terry  v.  Collier         .        .        529 

9.  Gift  over. — Legacy  in  trust  to  pay  the  interest  to  the  separate 

use  of  A.  for  life ;  and,  after  her  decease,  as  to  the  capital  for  her  children : 
if  no  child,  to  pay  the  interest  to  her  husband  during  his  life ;  and  from  and 
after  his  decease,  in  case  he  shall  become  entitled  to  such  interest,  then  to 
pay  the  principal  to  other  persons.  Though  the  husband,  having  died  during 
his  wife  s  life,  never  became  entitled  to  the  interest,  the  limitation  over  was 
established.    Pearsall  v.  Simpson 1 

10.  Gift  to  a  class. — Bequest  of  the  produce  of  the  sale  of  a  copy- 
hold estate  to  A.  the  wife  of  B.  for  life  ;  and  after  her  death  to  divide  the 
principal  among  the  children  of  B.  and  C.  equally  ;  and  of  the  testator's 
reversionary  interest  in  Bank  Stock  on  the  death  of  D.  if  in  his  name  at  his 
decease,  and  if  not,  at  ft.'s  death,  equally  among  the  same  children.  Vested 
interests  in  all  the  children ;  comprising  those  who  died,  and  those  who 
came  into  existence  after  the  death  of  the  testator,  and  during  the  lives  of 
the  tenants  for  life.     Walker  v.  Shore 41 

11.  Joint  tenants. — Where  one  devises  land  to  five  trustees  to  sell 

and  apply  the  money  to  certain  uses,  and  afterwards  makes  the  same  persons 
his  executors;  they  do  not  take  the  land  as  executors,  but  as  devisees  in  trust 
and  joint  tenants.    Denne  d.  Bowyer  v.  Judge    .        .        .        .        .        511 
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WILL — 12.  Life  interest. — A  trust  for  A.  and  his  heirs  to  pay  him  the 
interest  for  life  and  advance  any  part  of  the  principal  for  him,  and  a  gift 
oyer  of  the  residue,  confers  a  life  interest  on  A.    Robinson  v.  Cleator        118 

-— -  13.  Married  woman. — Probate  of  the  will  of  a  married  woman, 
limited  to  her  power,  by  the  assent  of  her  husband,  with  respect  to  any 
beneficial  interest.    Stevens  y.  Bagwell 46 

—  14.  "Of  my  name  and  blood." — Devise  to  the  devisor's  sister 
A.,  then  unmarried,  for  life ;  with  remainders  to  her  first  and  other  sons  in 
tail  male;  to  her  daughters  in  tail,  as  tenants  in  common ;  to  his  sister  £., 
then  married,  for  life,  and  to  her  first  and  other  sons  in  tail:  remainder  to  the 
first  and  nearest  of  his  kindred  being  male  and  of  his  name  and  blood,  that 
shall  be  living  at  the  determination  of  the  estates  before  devised,  and  to  the 
heirs  of  his  body.  A  person,  claiming  under  the  last  limitation,  must  be  of 
the  name,  as  well  as  the  blood ;  and  the  qualification  as  to  the  name  is  not 
satisfied  by  having  the  name,  taken  by  the  King's  licence,  previous  to  the 
determination  of  the  preceding  estates.    Leigh  y.  Leigh       .        .        .        31 

15.  "Other  effects  (money  excepted).'1 — A  residuary  bequest  in 


general  terms.  Bevocation  by  a  codicil  as  to  "  plate  linen  household  goods 
and  other  effects  (money  excepted). "  The  exception  prevents  the  restrained 
construction,  in  general,  of  the  words  "  other  effects  :  viz.  ejusdem  generis ; 
stock  therefore,  'which  does  not  pass  under  the  word  "money,"  was  included, 
with  leasehold  and  all  personal  property,  except  money  and  Bank  notes. 
Hotham  y.  Sutton 83 

16.  "  Payable." — Trust  by  will,  subject  to  an  interest  for  life,  to 

pay  and  transfer  to  the  testator's  nephew  and  nieces,  equally  at  twenty-one; 
with  survivorship  in  case  any  should  die,  before  his  or  their  shares  should 
become  payable ;  and  a  limitation  over,  in  case  all  should  die,  &c.  Vested 
interest  at  the  age  of  twenty-one,  before  the  death  of  the  tenant  for  life. 
Hall  if  ax  r.  Wilson 146 

17.  "  Personal   estates." — Real    property   may   pass   under   the 

description  of  "  personal  estates"  in  a  will ;  it  being  manifest  from  the  whole 
of  the  instrument,  as  by  terms  of  direct  reference  to  that  description  in 
ulterior  dispositions  of  the  same  real  property,  that  such  was  the  devisor's 
intention.     Doe  d.  Tofield  v.  Tofield 496 

18.  Portion — Satisfaction. — Though   generally  a  satisfaction   by 

will  of  a  portion  must  be  of  the  same  nature,  and  equally  certain,  a  bequest 
of  a  share  in  powder- works,  to  be  made  up  in  value  10,000/.,  charged  with 
an  annuity  of  20/.  for  a  life,  was  held  a  satisfaction  of  a  portion  of  2,000/. 
Bengough  v.  Walker 106 

19.  Power  to  renew  lives. — Under  a  devise  of  seven  different 

estates  to  a  sister,  brothers,  and  nephews,  respectively,  one  to  each  stock, 
including,  as  to  six  of  the  estates,  three  several  lives  in  succession  on  each 
estate,  and  as  to  the  seventh,  which  in  the  first  instance  was  only  limited 
to  two  persons  for  life  in  succession,  giving  those  two  a  power  "  to  add 
another  life  or  lives  to  make  three  in  like  manner,  as  after  mentioned,  for 
other  persons  to  do  the  same ;  "  and  then  giving  this  general  power,  "  that 
when  and  so  often  as  the  lives  on  either  of  the  estates  before  given  shall  be 
by  death  reduced  to  two,  that  then  it  shall  be  in  the  power  of  the  person  or 
persons  then  enjoying  the  said  estate  or  estates  to  renew  the  same  with  the 
person  or  persons  to  whom  the  revenue  thereof  shall  belong  by  adding  a 
third  life  m  such  estate,  and  paying  such  reversioner  two  years*  purchase 
for  such  renewal;  and  also  to  exchange  either  of  the  said  two  lives  on 
payment  of  one  year's  purchase : "  Held  that  this  power  of  renewal  only 
authorized  the  addition  of  one  life  to  the  three  on  each  estate,  and  of  making 
one  exchange  of  a  life.    Doe  d.  Hardwkke  v.  Hardwickc       .        .        .    375 
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WILL— 20.  Tenant  for  life — Waste.  —Residue  bequeathed  in  trust  to  be 
laid  out  in  real  estates,  to  be  settled  to  the  same  uses  as  estates  devised  to 
the  trustees  for  life  successively  without  impeachment  of  waste.  The  trustees 
laid  out  part  of  the  fund  in  an  estate  with  a  considerable  quantity  of  timber 
upon  it.    The  first  tenant  for  life  cannot  cut  the  whole.    Burgea  v.  Lamb 

150 

WITNESS— Absence  of. — If  a  witness  has  set  out  to  leave  the  kingdom, 
his  absence  is  sufficiently  accounted  for,  although  in  fact  his  vessel  may 
unexpectedly  have  been  beaten  back  into  an  English  port  by  contrary 
winds,  j  ast  at  the  time  of  the  trial.     Ward  w  Wells      ....     581 

WORDS— 1.  "At  her  disposal  afterwards  to  leave  it  to  whom  she 
pleases."    See  Will,  1. 

2.  "  Children."    See  Will,  3. 

3.  "  Forwards  and  backwards  at  sea."    See  Insurance  (Marine), 

13. 

4.  "  Of  my  name  and  blood."    Sec  Will,  14. 

5.  "  Other  effects  (money  excepted)."    See  Will,  lo. 

6.  "  Payable."    See  Will,  16. 

7.  "  Personal  estates."    See  Will,  17. 


END  OF  VOL.   X. 


■fUDBVCT,  ACJ.VEW,  &  CO.  LD.,  HUNTERS,  Willi EKRIARN. 


&te  will,  it. 


/ 


3  blDS  QbS  a?b  50A 


